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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1921. 


BELMONT [RRIGATING CANAL & WATER POWsR COMPANY, 
APPELLANT, V. BRIDGEPORT IRRIGATION DISTRICT ET AL., 
APPELLEES.» 


FILep APRIL 11, 1921. No. 21291. 


Waters: PETITION: SuFFIcIENCY. Substance of petition for injunc- 
tion set out in the opinion, and held that it does not state facts 
showing plaintiff entitled to the relief prayed. 


APPEAL from the district court for Morrill county: 
RatpH W. Hoparr, Junce. Affirmed. 


C. G. Perry and Ritchie & Canaday, for appellant. 
Williams, Hurd & Neighbors, contra. 


Morrissey, C. J. 

This is an appeal from a judgment sustaining a de- 
murrer to plaintiff’s petition. 

Plaintiff filed its petition in the district court for Mor- 
rill county seeking to enjoin defendant Bridgeport Irriga- 
tion District from delivering to John Marshall Hanway, 
his tenants or employees, water for irrigation purposes 
upon the W.14 of the S.W.14 of section 26, and the E.% 
of the S.E.14%4 of section 27, in township 19, north of 
range 49, in Morrill county, Nebraska. The petition al- 
leges that plaintiff is a corporation organized under the 
laws of Nebraska for the purpose of applying for an ap- 
propriation of water for the irrigation of certain lands 
lying between its canal and the North Platte river; that 


(1) 
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it did secure such an appropriation, and, for the purpose 
of conducting water to the land to be supplied, con- 
structed what is commonly known as the “Belmont 
Canal;” that from the headgate “the said canal follows 
a contour line for more than 41 miles from the headgate, 
and was built to irrigate various tracts of land,” including 
the land above described; that thereafter plaintiff ac- 
quired title to a large acreage of land for which the ap- 
propriation was made, and built laterals to carry water to 
a controlling point on or near most of the governinental 
subdivisions of the land described in the appropriation, 
and, in constructing the laterals to carry. water to much of 
the land owned by the plaintiff, they were necessarily con- 
structed adjacent to or across some intervening lands, the 
title of which was not held by the plaintiff, and such was 
the land herein involved; that after plaintiff had con- 
structed a canal it offered to sell and deliver water to 
parties having land within the proper boundaries at the 
rate of $16.25 au acre for a perpetual right, subject to an 
annual charge for the cost of maintenance of the canal; 
that defendant Bridgeport Irrigation District was or- 
ganized under the law of Nebraska for the purpose of 
taking over and operating plaintiff’s canal, and plaintiff 
sold and conveyed to the defendant district “its irrigating 
canal, * * * together with its right of way, * * * 
and its franchise.” It is further alleged that it was agreed 
that, before admitting other lands into the district, the 
grantee under the deed would require applicants to show 
that they had acquired the right to water from plaintiff, 
and plaintiff stipulated that such right might be ac- 
quired for $16.25 an acre, on terms. Plaintiff had there- 
tofore obtained appropriations for land, a part of which 
was beyond the limits of the original irrigation district, 
and it was agreed that defendant district should carry 
water for and distribute the same to such lands upon 
terms specified in the contract. It is alleged that the land 
hereinbefore described lay within the boundaries of de- 
fendant district and was owned by one John Marshall 
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Hanway; that by fraud, misrepresentation, or mistake it 
had been included within the limits of defendant district 
as land that had already obtained or else had consum- 
nated negotiations for the purchase of a perpetual water 
right from plaintiff, and that it had been so included 
without the knowledge, consent, or approval of plaintiff, 
and that plaintiff did not acquire such knowledge until 
June 1, 1918; that defendant Bridgeport Irrigation Dis- 
trict has delivered water to such land, and that same has 
been used for the irrigation of crops grown thereon, and 
that the land was not entitled to water. Plaintiff claims 
the right to sell a perpetual water right to the land men- 
tioned, and denies the right of defendant district to fur- 
nish water for the Hanway land until the owner concludes 
the necessary negotiations with plaintiff. 

The petition shows that after the organization of de- 
fendant district plaintiff executed its deed conveying the 
property mentioned in the petition. It is expressly al- 
leged that the Hanway land then formed a part of de- 
fendant district. Itis not alleged that defendant district 
practiced any fraud upon plaintiff in procuring the deed, 
por is any mutual mistake alleged. It does not appear 
that defendant district has violated the contract as writ- 
ten. It is not bound under its contract to collect any . 
sum- whatever for the benefit of plaintiff for water 
furnished to land lying within its boundaries. To be’ 
sure the petition alleges that the Hanway land was “by 
fraud, misrepresentation, or mistake included within” de- 
fendant district, but the party guilty of the fraud is not 
named, nor is any specific mistake or fraudulent act 
peinted out except the statement that plaintiff did not 
have knowledge that this land was included within the 
district until June 1, 1918. However, no effort has been 
made to reform the deed; it is in full force and effect; and 
the demurrer was properly sustained. 

AFFIRMED. 


» 
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Poposia CoAL COMPANY, APPELLEE, V. NYE-SCHNEIDER- 


FOWLER COMPANY, APPELLANT. 
Fivep Aprit 11, 1921. No. 21286. 


Sales: Orrer SuByEcT TO WITHDRAWAL, The letter of plaintiff, 
dated August 10, 1916, set forth in the opinion, giving its list 
price of coal at that time, does not constitute a contract. It was 
an invitation to the recipient to purchase coal on the terms stated 
therein. It was not a continuing or standing offer, but was sub- 
ject to modification or revocation by plaintiff at any time before 
a contract was entered into. 

Orrek: ACCEPTANCE. Where, in such case, a purchaser 
sends an order two months afterwards for 84 car-loads of coal, a 
contract is not complete until the order is accepted. 


CoUNTER OFFER. Where, on receipt of 
the épder: it is accepted by the seller subject to conditions stated 
in the letter of acceptance, these conditions constitute a counter 
proposal. If accepted by the buyer, the contract consists of the 
list price as modified by the conditions. 

Contract: Customs. Where a custom, or usage, of the 
coal trade with reference to the time of payment for coal delivered 
is recognized and understood by both parties at the time a con- 
tract is entered into, such custom becomes a part of the contract. 


ABANDONMENT.. Where one party to an executory 
contract for the sale of coal refuses to carry out the provisions of 
the contract with reference to payment for coal delivered, at a 
stated date, and notifies the other party that, unless certain con- 
ditions are complied with, it will purchase the goods elsewhere 
to the seller’s account and charge it with the extra cost, the seller 
may elect to treat thé contract as renounced and abandoned, and 
is under no obligations to continue shipments or to respond in 
damages for failure to deliver thereafter. 


ConstrucTION. Under a contract a seller agreed 
to furnish lump and egg coal to the buyer in its “turn.” The 
evidence establishes that in the coal trade this means in turn 
after prior orders were filled and prior contracts complied with, 
and when sufficient small grades of coal had been sold so as to 
keep the mines running. 


BreacH OF Contract: Damaces. Where the evidence 
fails to show that any prior customer has failed to receive coal 
as ordered, and it is proved that orders for coal were sent the 
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seller by later customers and filled within a few days, for coal of 
the grade contracted to be delivered to the buyer, the seller then 
being in default of filling the buyer’s orders according to contract, 
the buyer is entitled to recover damages for nondelivery of the 
coal diverted and delivered to such later customers when it should 
have been delivered to the buyer. 


APPEAL from the district court for Dodge county: FReEp- 
ERICK W. Burton, JuDGE. Affirmed in part, and reversed 
an part. 


Courtright, Sidner, Lee & Jones, for appellant. 
Brogan, Ellick & Raymond, contra. 


LETTON, J. 

Plaintiff is a corporation engaged in mining coal in 
Wyoming. Defendant is a corporation engaged in selling 
coal at retail in a number of towns and cities in Nebraska. 
The action was brought to recover for the purchase price 
of a number of car-loads of coal sold and delivered by 
plaintiff to defendant. 

The answer practically admits the selling and delivery, 
but by way of cross-petition sets forth certain correspon- 
dence between the parties which it is alleged constitutes a 
contract by the plaintiff to sell to the defendant coal until 
April 1, 1917, at prices specified therein, and that plain- 
tiff failed to deliver coal ordered under the contract. It 
is also alleged that defendant’s damages for breach of the 
contract are $1,679.73 in excess of the amount due plain- 
tiff for coal purchased and delivered. 

The reply in substance denies that the correspondence 
pleaded constitutes any agreement to furnish coal other 
than that delivered, and further pleads that, as a part of 
the agreement, defendant was bound to make payment in 
full for the shipments of coal made during each month, on 
or before the 10th day of the succeeding month; that it 
failed to pay for the coal shipped to it in December, 1916, 
on or before the 10th day of January, 1917, and still re- 
fuses to pay for the same, and that by reason of such viola- 
tion and refusal plaintiff was released from any further 
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obligation to furnish coal to defendant. 

A jury was waived. The court found “that the letter 
of August 10, 1916, was not a contract but a mere price- 
list, and that the later correspondence does not aid;” 
found generally for the plaintiff for the value of the coal 
delivered, and dismissed defendant’s cross-petition. De- 
fendant appeals. ; 

The initial letter of the correspondence between the 
parties is dated August 10, 1916, and is in substance as 
follows: 

“Nye-Schneider-Fowler Co., Fremont, Nebraska. Gen- 
tlemen: Our list prices in effect>at this time are lump 
7”, $1.75. * * * These prices, subject to the conces- 
sion of 10c per ton as heretofore, will remain unchanged 
and apply to your orders until April 1, 1917, except west 
of Valentine after August 15, 1916, the price will be $2 
list and subject to change. Yours truly, Poposia Coal Co., 
_ by G. F. Collins.” 

On October 12 defendant ordered “one car Poposia egg, 
no hurry.” The next letter in evidence is dated October 
16, 1916. It is directed to Mr. Thomas, the manager of 
the defendant company. In substance it states that the 
writer, Mr. Barber of the plaintiff company, had made a 
trip over part of the territory of the defendant and talked 
to its local managers. It urges that defendant push the 
sale of its coal, and incidentally says: “There is never 
any question but what they can get plenty of it.” In re- 
ply to this on October 21 defendant sent a letter, the essen- 
tial part of which is as follows: 

‘We have your letter of the 16th, and between the 
superintendents and myself we made up orders for 43 
cars of lump and 41 cars of egg in addition to those al- 
ready sent you. If you would rather bill these ears to 
some point, for instance, Clearwater (except those that 
go west of that point) and let us do the diverting to points 
we might need the coal the worst, you may do so, as J take 
it for granted it would be pretty hard for you to ship all 
of these within a very short period, and by the time the 
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last car got to destination it might be needed pretty badly 
and some others might not need them so badly. However, 
we merely make that suggestion, but believe it a pretty 
good one. Would be glad to have you write me what you 
think about it.” 

A list of towns and the number of cars to be shipped to 
each was inclosed. On October 23 plaintiff replied as 
follows: z 

“Mr. A. R. Thomas, Fremont, Nebr. Dear Sir: We 
are just in receipt of your orders and also your telegram, 
advising us that they were coming. I am glad you sent 
the telegram as we were not in shape to stand a heavy 
shock at that particular time. We expected you to jog 
things along there and asked you to do it, but did not sup- 
pose that you were going to land on us with such a bunch 
all at once. However, we will place them on our file and 
give them their turn which we presume will be all right 
with you as, no doubt, there is no particular hurry about 
most of them. Before this order came, we already had on 
file about 200 orders and our output on lump and egg is 
limited, so it will take quite a while to fill what we have 
on hand.” 

The real question in the case is whether a meeting of 
the minds occurred by the communication of August 10, 
and the letter of October 21, so as to constitute a contract, 
or whether the letter of October 21 was an offer to buy the 
§4 cars of coal mentioned therein which required ac- 
ceptance. If, as defendant asserts, a contract was of- 
fered by the first letter and closed by the letter of October 
21, it was unconditional, and the plaintiff would be liable 
if a breach occurred. 

The letter of August 10 does not appear to have been 
written in answer to a specific inquiry by defendant. It 
is a general statement of the “list prices in effect at this 
time’ We think it was nothing more than an invitation 
to defendant to enter into new business relations with me 
plaintiff. It is true it is said “these prices * * 
will remain unchanged and apply to your orders until 
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April 1, 1917;” but, until an offer to purchase was made 
by the defendant, there was no mutuality in the transac- 
tion and the plaintiff had the right to change its quota- 
tion at any time. Moulton v. Kershaw, 59 Wis. 316; 
Lanning Co. v. Telegraph Co., 148 N. Car. 376; 23 R. C. L. 
1280-1291, secs. 96-107. 

In Nebraska Seed Co. v. Harsh, 98 Neb. 89, Harsh 
stated he had about 1,800 bushels of millet seed, of which 
he mailed a sample, and said: “I want $2.25 per cwt. for 
this seed f. 0. b. Lowell.” Two days afterwards plaintiff 
wired an order for 1,800 bushels of millet at defendant’s 
price. The court said: “The language used is general, 
and such as may be used in an advertisement or circular 
addressed generally to those engaged in the seed business, 
and is not an offer by which he may be bound, if accepted 
by any or all of the persons addressed.” A number of 
cases holding the like are cited in the report and annota- 
tion of this case at L. R. A. 1915F, 824, 825. 

Plaintiff was offering coal to any purchaser at the list 
price of $1.75 a ton, but a special concession of 10 cents a 
ton was continued to defendant in accordance with a 
previous custom. The list price was quoted on August 
10, the order for 84 cars was not sent until October 21, a 
delay of more than two months. Plaintiff did not accept 
this unconditionally, but on October 23 advised defendant 
that it was not able to accept an order of such magnitude 
at that time, and made the counter proposal that it would 
place the orders on file “and give them their turn,” also 
stating that, “before this order came, we already had on 
file about 200 orders and our output on lump and egg is 
limited so it will take quite a while to fill what we have 
on hand.” The letter also stated that its output of lump 
and egg could not be increased “without getting some 
business on the nut and steam coal.” This letter was a 
distinct notification that plaintiff did not accept the-offer 
of defendant to purchase the 84 cars of coal'on the terms 
of the letter of August 10, and constituted a counter pro- 
posal to accept the order on the conditions specified in the 
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letter. About a week or ten days later plaintiff in other 
letters explained and emphasized the condition that, un- 
less it had orders for smaller grades and screenings, it 
would be unable to ship lump and egg coal as ordered. 

In its amended cross-petition defendant first pleads that 
the letter of August 10 was a written contract, but in an- 
other paragraph seems to consider the contract completed 
by the acceptance of the counter proposal of October 21, 
because it pleads as follows: “The defendant, as shown 
in the correspondence, exhibits C to S, inclusive, agreed 
to place defendant’s orders on file and to ship the same in 
regular turn with other orders according to the priority 
cf the receipt of orders and and the plaintiff failed to ship 
the cars shown in exhibit B as being in default in the 
order of placing of orders with the plaintiff, and plaintiff 
therefore committed a breach of said agreement, and plain- 
tiff also agreed to ship all of said cars shown in exhibit B 
within a reasonable time, and failed, neglected and re- 
fused to do so.” 

We are of the opinion that no contract was consun- - 
mated until the order for 84 cars had been accepted, and, 
since the acceptance of this and later orders was condi- 
tional, the conditions formed part of the contract, and 
there could be no breach until the conditions had all been 
fulfilled. The subsequent correspondence and the accept- 
ance of the coal shipped after October 21 was an assent to 
the counter proposition and completed the contract. 

It ig shown that the custom of the trade was that all 
shipments made during one month were to be paid for by 
the 10th of the next month. Defendant failed to pay for 
the coal furnished in December, and plaintiff notified it 
by wire on January 6, 1917, that, unless it did so, it would 
cease shipping, on account of a threat made by defendant 
that, unless ten cars were shipped by a certain date and 
an average of three cars a day thereafter, it would pur- 
chase elsewhere and charge the extra cost to plaintiff. 
No coal was shipped thereafter. 

The failure of defendant to pay for the coal shipped in 
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December and the notification that plaintiff would refuse 
te ship more coal until this account was paid constituted 
a rescission or abandonment of the contract, and no 
damages can be claimed for a failure to ship after that 
date. Quarton v. American Law Book Co., 148 Ia. 517. 
Whether there was a breach of the contract by plaintiff 
before that time depends on the meaning of the phrase, 
“oiving them their turn,” as used in the letter and in the - 
coal trade when construed in connection with the state- 
ment that the shipment of lump and egg coal depended 
on the proportion of nut and pea coal ordered. Mr. 
Barber testifies that the term has a definite meaning in 
the coal business, that “ ‘turn’ wouldn’t mean to take a list 
ot orders that came in and ship the coal according to the 
way the orders came in, as the orders would have to be 
for the coal in proportion to the way it had to be mined. 
For instance, if some one sent 100 orders for lump-coal and 
no orders for screenings, it would be impossible for the 
mine to fill a single order, as the railroad company would 
not allow us to load up the screenings and let them stand 
on the track incars. * * * If we had orders for the 
lump and no orders for the screenings, the mine would 
Kave to close down until we disposed of the screenings; 
so, if one firm would order all lump and egg and no 
screenings, it would be impossible to fill the order. * * * 
And the trade meaning among dealers and mine operators 
of the phrase, ‘furnishing coal in their turn,’ means not 
in the order of the dates that the orders are received, but 
means in the order that you are able to dispose of the en- 
tire output of the mines.” 

The evidence shows that plaintiff supplied the Chicago 
& Northwestern Railway Company, the United States 
Soldiers Home at Hot Springs, South Dakota, Sunderland 
Bros. Company, and some others, during October, Novem- 
ber, and December under previous contracts and orders, 
and that an emergency arose in certain towns in Wyoming 
' on account of the scarcity of cars and the limited supply 
of coal from other sources, which demanded that the neces- 
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sary coal to preserve life and property from the severity 
of the winter should be furnished by the plaintiff. The 
evidence is that these towns had no other opportunity to 
procure coal. The dictates of humanity required that 
this coal be supplied. Salus populi suprema lex. These 
conditions were communicated to the defendant. For 
furnishing this coal to the extent actually necessary, we 
think plaintiff should not be penalized. 

It is not shown that other coal shipped was not under 
prior orders, except that 14 cars of lump and egg coal 
were shipped in November to two customers in Omaha 
on orders sent in November after the contract with de- 
fendant had been made. The price of coal had advanced 
materially on account of the war and shortage in supply. 
We are convinced from the evidence that these cars were 
delivered to the purchasers when they should have been 
sent to defendant. Plaintiff contends that it may have 
made up this preference by January 5, but we find no evi- 
dence to support this. The evidence clearly shows that 
defendant would have made a substantial profit if these 
14 cars had been shipped to it instead of to later cus- 
tomers. It is said that other prior customers may -also 
have been damaged, and that the damages should be pro- 
rated. There is no proof that contracts with other 
customers had not been complied with at that time. 

The judgment of the district court dismissing the 
cross-petition is therefore reversed, and the cause re- 
manded, with instructions to ascertain the difference be- 
tween the contract price of the 14 cars of coal mentioned 
and the market price of coal of like grade and quality, 
and to allow defendant credit for the same. In ali other 
respects the judgment is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 
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Granp LopGr, ANCIENT ORDER UNITED WORKMEN, of NE- 
BRASKA, APPELLANT, V. GRAND LopGk, ANCIENT ORDER 
UNITED WORKMEN, OF IOWA, ET AL., APPELLEES. 


Fivep APRIL 11, 1921. No. 21305. 


Insurance: Use or NAME: InsguncTion. The “Grand Lodge of the 
Ancient Order of United Workmen of the State of Iowa” may be 
enjoined from transacting a fraternal insurance business in Ne- 
braska in that name, though licensed by the state insurance board 
of Nebraska to do so, where such use of its name, its methods and 
its conduct will have a tendency to mislead the public in dealing 
with the “Grand Lodge of the Ancient Order of United Workmen 
of the State of Nebraska” and result in injury to the latter, a 
fraternal beneficiary association previously organized under the 
laws of Nebraska and transacting a fraternal insurance business 
therein in that name. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Reversed. 


Edward F. Leary, John Stevens, E, J. Lambe and Nel- 
son C. Pratt, for appellant. 


Byron G. Burbank, Saunders & Stewart, Gray & Brum- 
baugh and FH. B. Evans, contra. 


Ross, J. 

This is a suitin equity to enjoin defendants from trans- 
acting in Nebraska the insurance business of a fraternal 
beneficiary association under a name similar to plaintiff's. 
The district court denied the injunction. Plaintiff has 
‘appealed. 

The name of plaintiff is the “Grand Lodge of the An- 
cient Order of United Workmen of the State of Nebraska.” 
It is a fraternal beneficiary association. It has a lodge 
system, composed of a grand lodge and subordinate lodges, 
with ritualistic work and a representative form of govern- 
ment. Its operations are confined to Nebraska. It was 
organized under the laws of Nebraska, and since 1886 has 
been regularly licensed for statutory periods by the in- 
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surance board of the state. It has been in continuous 
operation with many subordinate lodges and a large 
membership. In law it owes no allegiance or pecuniary 
obligation to any parent society. Its assessments were 
originally too low to fully meet its maturing insurance 
obligations. It raised its rates to conform to the rates 
adopted by the “Fraternal Congress.” Dissatisfaction 
with the increase arose in its membership. The new rates 
were sustained. Dunk v. Stevens, 102 Neb. 681. Plain- 
tiff makes and collects assessments and its financial con- 
dition has improved. The report of a special examination 
indicated to the state insurance board a favorable possi- 
bility of rehabilitation. Grand Lodge, A. O. U. W., v. In- 
surance Board, 103 Neb. 99. Plaintiff has not become in- 
solvent in the sense that a mere nonresident rival with 
a similar name can ignore its existence, appropriate its 
name, invade its territory, and use its organization, data 
and records. It has the right to sue in its own name for 
any equitable relief to which it is entitled. On the record 
presented these propositions are too plain for justifiable 
controversy. 

The name of the defendant association is the “Grand 
Lodge of the Ancient Order of United Workmen of the 
State of Iowa.” Its name would be the same as plaintiff’s, 
if the geographical feature were eliminated. It was or- 
ganized under the laws of Iowa. It is transacting a fra- 
ternal insurance business identical with that of plaintiff. 
Tt is operating in the field formerly occupied by plaintiff 
without a rival in similarity of name. Its system is the 
same—grand and subordinate lodges with ritualistic work 
and a representative form of government. It applied to 
the state insurance board of Nebraska for a license for 
the year 1918. Its application was rejected for the 
following reason: 

“Because of the similarity in names of the A. O. U. W. 
of Nebraska and the A. O. U. W. of Iowa, the admission 
of the latter order to this state would cause confusion in 
the minds of many present and prospective members, and 
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thus still further retard the efforts of the Nebraska order 
to fulfil its obligations to its members.” Grand Lodge, 
A, O. U. W., v. Insurance Board, 103 Neb. 99. 

Upon an appeal, which finally reached the supreme 
court, it was held that the state insurance board of Ne- 
braska was without power to deny a license to the de- 
fendant association on account of similarity of names, a 
controversy of that nature being considered one of exclu- 
sive judicial cognizance. In this ruling, however, the 
writer hereof did not concur. Grand Lodge, A. O. U. W., 
v. Insurance Board, 103 Neb. 99,104. Asa result of the 
decision mentioned, the defendant association procured 
from the insurance board of Nebraska a license to trans- 
act in this state a fraternal insurance business in 1919 in 
competition with plaintiff. 

The use of a similar name and the conduct of defend- 
ants in transacting a like business in Nebraska and in 
successfully negotiating for the transfer of members, in- 
surance and subordinate lodges of plaintiff to the de- 
fendant association are urged as grounds for an injunc- 
tion, 

The granting of equitable relief to plaintiff is resisted 
on the grounds, among others, that there is no similarity 
of names to mislead any one or to injure plaintiff; that 
defendants have committed no fraud; that the action of 
plaintiff’s members and lodges in uniting with the de- 
fendant association was voluntary and unsolicited and 
was taken for the purpose of procuring insurance from a 
solvent insurer; that members of the defendant associa- 
tion were accepted only on individual applications; that 
all of the acts of the defendant association were author- 
ized by law and were performed in good faith without in- 
jury to plaintiff. 

Is plaintiff entitled to an injunction? A number of 
subordinate lodges chartered and established by plaintiff 
in Omaha and Fremont surrendered their charters to 
plaintiff, and under their original names became sub- 
ordinate lodges of the defendant association with prac- 
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tically the same membership. In some of these lodges of 
plaintiff not a member was left. From this source the 
defendant association procured about 1,800 of plaintiff’s 
members from the subordinate lodges in Omaha and Fre- 
mont. The negotiations leading to the transfer of in- 
surance, members and lodges were conducted in the fol- 
lowing manner: Each of plaintiff’s seceding lodges ap- 
pointed a committee of two members to act with a like 
committee of the others. These appointees acted as a 
joint committee, representing subordinate lodges and 
members of plaintiff in dealing with each other and in 
negotiating with the defendant association. Among other 
things the joint committee resolved that it was the duty 
of plaintiff’s respective lodges “to take such action as 
shall perpetuate the order and the name ‘A. O, U. W.’” 
They solicited from the defendant association “a proposi- 
tion for taking over, adopting and accepting lodges and 
members of lodges within the state of Nebraska.” The 
proposition made and accepted required each lodge of 
plaintiff to forward to the home office of the defendant 
association at Des Moines, Iowa, a copy of a resolution 
accepting the terms offered, together with a list of mem- 
bers showing the age of each and the amount of his in- 
surance. No physical examination was required and there 
was no mention of moral character, vocation, business, or 
profession. In these respects good standing in the sub- 
ordinate lodge of plaintiff was the test. While each 
member was required to make an individual application 
promising to comply with the charter and the by-laws of 
the defendant association, the effect of the proposition 
and of the acceptance thereof was to transfer plaintiff’s 
seceding lodges in a body to the defendant association. 
The proposition itself, upon a resolution accepting its 
terms, declares: 

“The Grand Lodge of Iowa will issue its charter to said 
lodge and adopt it as one of its subordinate lodges under 
the same name as heretofore borne by said lodge, or such 
other name as shall be designated in said resolution.” 
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The subordinate lodges that seceded from plaintiff were 
built up by years of fraternal activity, enterprise and ex- 
pense under a charter from plaintiff. They used plain- 
tiff’s by-laws and ritual. Under their charter they had 
the support and the prestige of the grand lodge. Their 
fraternal insurance was the mutual obligation of all 
beneficial members in hundreds of other subordinate 
lodges throughout the state. The members, when orig- 
inally accepted by plaintiff, were selected and scrutinized 
according to ethical standards established by plaintiff for 
the benefit of the membership as a whole. They were 
not found in groups with the applicants for membership 
already named, listed, classified and qualified. The in- 
surance risks of the members of the lodges that renounced 
their obligations to plaintiff and to their fraternal 
brethren in all subordinate lodges were examined and ap- 
proved by a medical expert employed by plaintiff for the 
protection and the benefit of all subordinate lodges and 
members. The lists containing the name, age and insur- 
ance risk of each member of a seceding subordinate lodge 
represent fraternal enterprise, funds and assets, not only 
of the supreme lodge, but of all existing subordinate lodges 
and members. This harvest of fraternity is not subject 
to the whim or the caprice of any subordinate lodge. It 
was not created for that purpose. It is a mutual and 
fraternal asset of plaintiff and of all.lodges and members. 
It is not a subject of barter by any individual lodge or 
the members thereof without regard to the rights or the 
wishes of the supreme lodge and the membership as a 
whole. It was never intended for a rival. It belongs to 
the fraternal entity. The seceding lodges and their offi- 
cers and committees misused plaintiff’s organization, 
records and data, abused their trust, and violated their 
mutual and fraternal obligations to their supreme lodge 
and to other subordinate lodges and members to the injury 
of plaintiff. The defendant association, in ignoring plain- 
tiff and its rights, in negotiating independently with 
plaintiff’s subordinate lodges, in exacting from subordi- 


Vo. 106] JANUARY TERM, 1921. 17 
Hill v. Hill. 


nate lodges plaintiff’s organization, records and data, and 
in appropriating under a similar name the fruits of plain- 
tiffs fraternal enterprise, participated actively in the 
wrongs committed by plaintiff’s seceding lodges, officers 
and committees, and thus injured plaintiff. The wrong- 
ful transactions and the results thereof, in connection 
with the use of a similar name, will have a tendency to 
confuse or mislead the public in dealing with plaintiff 
and its subordinate lodges. The methods employed by 
defendants in participating in the destruction of plain- 
tiff’s organizations and subordinate lodges in Omaha and 
Fremont, and the conduct of the defendant association in 
accepting the benefits of the wrong-doing without con- 
sulting or compensating plaintiff, were unfair. They 
were unworthy of a fraternal rival and cannot be sanc- 
tioned by a court of equity. 

Defendants should be enjoined from soliciting or ac- 
cepting in Nebraska, in the name of the Grand Lodge of 
the Ancient Order of the United Workmen of the State of 
Iowa, new members, but the injunction should not 
disturb existing insurance contracts or interfere with 
subordinate lodges as their membership now stands. For 
this purpose the judgment of the district court is reversed 
and the cause remanded. 

REVERSED, 

Lerron, J., not sitting. 


Rouanp M. HILL Ef AL., APPBLLANTS, V. ELIJAH CURTIS 
HILL, JR., ET AL., APPELLEES. 


Fitep Apri 11, 1921. No, 21132. 


1. Wills: RevocaTion By IMPpLicaTION. Fifteen years elapsed be- 
tween the date of the execution of a will and the death of the 
testator. The will provided that his wife, whose death preceded 
his by about two years, should have as her share of the estate 
“the provisions made by law for her.” In the interim a section 
of farm land in Canada was purchased that was not devised by 
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the will. A life estate in a house and lot was devised to an only 
daughter, of the value of $5,000 or $6,000, which the testator sub- 
sequently sold; he also devised a life estate in 190 acres of land to 
his daughter’s only son, with remainder to her in event that her 
son died childless. When the will was executed the testator had 
practically no personal property, but he then owned 1,000 acres of 
farm land worth about $50,000; when he died he had about $25,000 
in money and owned property worth more than a quarter of a 
million dollars. Held, that the “changes in the conditions or cir- 
cumstances of the testator” did not, under section 1295, Rev. St. 
1918, work a revocation of the will by implication of law. 

4 “The common-law doctrine that the revocation of 
a will may be implied from subsequent changes in the conditions 
or circumstances of the testator obtains in this state in so far as 
it has not been modified by statute.” Baacke v. Baacke, 50 Neb, 18. 
. There is no fixed rule by which the revocation of 
a will may be implied from subsequent changes in the condition 
or circumstances of the testator. Each case must be governed 
by its own peculiar facts. 


: DEvISE: PERPETUITIES. Where a testator devises a life es- 
tate in land toa married son and upon his son’s death a life estate 
in apart of the same land is devised to “his wife, if living,” the 
son’s wife being alive when the will was executed and when the 
testator died, the words “his wife” relate solely to the then present 
wife of the son and she would take upon the death of her hus- 
band. Held, that such devise to the wife does not violate the rule 
against perpetuities. 


Construction. In the construction of a will, the inten- 
tion of the testator, as disclosed by the language used therein, 
considered in connection with the surrounding circumstances, will 
govern, provided that, in so doing, no rule of law is violated or 
sound policy disturbed. Lesiur v. Sipherd, 84 Neb. 296. 


DeEvIsE: PERPETUITIES. The rule against perpetuities is 
not violated, unless the testator devises his land so that an estate 
therein is created that will vest beyond a life or lives in being 
and 21 years thereafter, and the period of gestation. 


: . A succession of life estates devised to the 
children of unborn children ad infinitum, if permitted, might pre- 
vent the alienation of lands for generations. Hence, the rule 
against perpetuities. 


APPEAL from.the district court for Richardson county: 


JOHN B. Raper, JUDGE. Affirmed as modified. 


’ 
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Burkett, Wilson, Brown & Wilson and J. R. Wilhite, 
for appellants. 


Fawcett & Mockett, Kelligar, Ferneau & Gagnon and C., 
J. Campbell, contra. 


Dean, J. 

Elijah Curtis Hill, Sr., widower, died in Richardson 
county April 1, 1916, aged 84 years. He was then the 
owner of 1,000 acres of land in the county of his residence, 
a section of land in Canada, and personal property, all 
valued at more than a quarter of a million dollars. As 
his next of kin and heirs at law he left him surviving five 
sons, naniely, Roland M., Reuben J., Marshall N., Ulysses 
Grant, and Elijah Curtis Hill, Jr., ‘and a married daugh- 
ter, Martha Ann Talley. His will was executed August 17, 
1900. On May 28, 1901, he added thereto a codicil. The 
testator’s sons, Roland M., Reuben J., Marshall N., 
Ulysses Grant, and Martha Ann Talley began this action 
against Elijah Curtis Hill, Jr., executor of the will, to 
have the will declared null and void. Plaintiffs also 
caused 29 grandchildren, and the spouses of such as were 
married, to be made parties defendant. Some of the 
grandchildren were minors and appeared by guardians 
ad litem. The testator’s children are all married and 
each one is the parent. of two or more children. The dis- 
trict court held the will in all respects valid. From the 
judgment so rendered plaintiffs appealed. 

The grounds on which plaintiffs base their-contention 
that the will is invalid will be discussed separately. In 
their brief they first argue that “the changed conditions 
of the nature, amount, and value of the property of the 
deceased between the making of the will in 1900 and his 
ceath in 1916 constitute a revocation under the law.” 

The changed conditions and circumstances of the testa- 
tor, and of his property, as alleged by plaintiffs in the 
present case, that occurred subsequent to the making of 
the will, with the exception of a devise to Mrs. Talley that 
will be presently noted. are substantially these: His 
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wife died about 14 years after the will was written and 
about two years before he died; that “the property had 
changed in its proportions by the elimination of the wife’s 
dower and homestead;’”’ that the section of Canada land 
was purchased; that when he made the will the 1,000 
acres of Richardson county land was worth about $50,000, 
and that he then had practically no personal property; that 
when he died, in 1916, he had about $25,000 in cash, and 
was then the owner of property valued at about a quarter 
of a million dollars, and that its value was greatly in- 
creased when the case was tried. 

Plaintiffs cite section 1295, Rev. St. 1913, which, after 
providing generally how a will may be revoked, concludes 
with an exception, namely, that nothing contained in 
section 1295 “shall prevent the revocation implied by law 
from subsequent changes in the conditions or circum- 
stances of the testator.” They rely on the exception in 
the act. 

In support of their argument on revocation by implica- 
tion of law plaintiffs cite several cases, but they appar- 
ently rely on Stender v. Stender, 181 Mich. 648. That 
case fairly embodies the theory that is discussed in the 
other citations. Stender was the owner of about $200,000 
worth of property, nearly all consisting of real estate. He 
was unmarried, and died 16 months after he executed his 
will. To his brother, Carl, he bequeathcd practically all 
or his personal property, including a cigar manufacturing 
business. To Carl, William and Emil and to his sister, 
Thusnelda, and to the children of Mathilda, a deceased 
half sister, he bequeathed the residue of his estate, namely, 
one-fifth to each of his three brothers and his sister, 
respectively, and one-fifth to the children of his deceased 
half sister as representative of their mother. The persons 
named were his nearest surviving relatives. Between the 
cate of the will and the date of his death the testator sold 
about $150,000 worth of real estate. Carl claimed the 
proceeds of the real estate under the will, but was de- 
feated in the circuit court, and on appeal the judgment 
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was affirmed. The court said that there was nothing to 
show that Stender’s intention to dispose of his estate was 
changed, “so that one brother should receive approximate- 
ly $160,000 and the other four brothers and sisters only 
$10,000 each.” In the Stender case it is obvious that, if 
Carl’s plea had prevailed, the intention of the testator 
with respect to the body of his estate would have been de- 
feated. The bequest of the cigar business, and some 
cther personalty, to his brother, Carl, was the testator’s 
only departure from the intention, plainly apparent 
throughout his will, to distribute the body of his estate 
equally among those who were his nearest of kin. And 
the court so interpreted the will that, in the distribution 
of the estate, notwithstanding changed conditions in the 
property, the manifest intention of the testator was exe- 
cuted. 

Neither the Stender case nor the other cases cited by 
plaintiffs on this point, that are in substantial accord with 
it, are applicable to the facts before us, except as they hold 
to the fundamental rule that the intention of the testator 
as disclosed by the language of the will shall, within the 
bounds of the law, control in the interpretation of that 
instrument. Lesiur v. Sipherd, 84 Neb. 296. | 

New Hanipshire has a statute on this subject that is 
substantially the same as ours. Gen. Laws N. H. 1878, 
ch. 193, secs. 14,15. The act was construed in Hoitt v. 
Hoitt, 63 N. H. 475. The court said: ‘The revocation of 
a will is not effected by the death of legatees or devisees 
named in it; nor by the marriage of the testator, there 
being no issue.of the marriage; nor by the alienation of 
the larger portion of his estate, which was specifically 
disposed of by the will; nor by the acquisition of other 
estate to an amount much greater than he possessed at the 
time the will was made; nor by the concurrence of all. the 
above circumstances.” 40 Cyc. 1210; Forney’s Estate, 
161 Pa. St. 209; Borden v. Borden, 2 R. 1. 94. The present 
case seems fairly to come within the rule announced in 
the Hoitt case. 
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The common-law rule that a will may be revoked by im- 
plication of law, in a proper case, obtains in this state, 
except as modified by statute. Baacke v. Baacke, 50 Neb. 
18. But there is no well-defined rule by which such revo- 
cation may in all cases be determined. The weight of 
authority, in the jurisdictions where the rule obtains, is 
that each case shall be governed by its own peculiar facts. 
It is clear that the revocation of the will before us cannot 
be implied from subsequent changes in the condition or 
circumstances of the testator. 

The parties ask that the will be construed. In the 
present case the testator devised a life estate in his Ne- 
braska land to each of his five sons and to one grandson. 
The devises vary from 110 to 250 acres to each devisee. A 
few of his grandchildren were substantially remembered 
in his will, as remaindermen, while many of them were 
mot named therein. He expressly declared in his will 
that the grandchildren who were not named were “pur- 
posely and intentionally” omitted, and that such omission 
“was not through any accident or mistake.” When he 
died, and when the case was tried, there were living 
grandchildren, of the respective classes, that is to say, 
male and female, whom he named as remaindermen, and 
all were capable of taking under the will. 

Plaintiffs assail the several devises of the will sep- 
arately. On this assignment they allege these grounds: 
“Because the will is unjust and disinherits natural heirs, 
contrary to the expressed intention of the testator by the 
will itself. Because the will itself ig an incompetent and 
void one under the law, in that it provides for limitations 
over after the vesting of the fee; that it cannot be inter- 
preted and executed; that it violates the law of per- 
petuities; that it entails estates, to an extent, and in a 
manner which violates our public policy, and is contrary 
to law; and that in some instances the fee title is not 
vested.” 

In the body of the will the testator bequeathed to his 
daughter, Mrs. Talley, a $2,000 bequest. In a codicil, 
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written about one year after the date of the will, he de 
vised a life estate in a Lincoln residence property to her 
te take the place of this bequest. Subsequently he sold 
the Lincoln property for $5,000 or $6,000, and the pro- 
ceeds were invested in the Canada section of land, or be- 
came a part of the residue of the testator’s estate. Plain- 
tiffs’ complaint on this point is that the will “disinherits 
natural heirs; that being a part of their argument that 
is hereinbefore pointed out, and that is also applied by 
them to other parts of the will. 

With respect to Mrs. Talley, plaintiffs’ objection seems 
to ke without merit. It seems that she was twice married 
and that Carl Van Fleet is ason by a former marriage. 
Carl had attained his majority when his grandfather 
died. To this grandson the testator devised a life estate 
in 190 acres of his land, with the provision, and another 
that will be noticed presently, that his daughter, Mrs. 
Talley, should be the remainderman in case Carl should 
die childless. 

It appears, however, that Mrs. Talley made a settle 
ment after suit was begun by accepting $4,000 in cash 
from her brother, Elijah, and $8,000 from her son, Carl, 
and to the latter she executed a quitclaim deed to the 190- 
acre tract of land, conveying to him her contingent interest 
therein. Following this settlement she withdrew from 
the case, as one of the plaintiffs, and joined the defend- 
ants in resisting the claims of the remaining plaintiffs. 
Hence, this feature of the case, so far as Mrs. Talley is 
personally concerned, appears to be a closed incident. 
On this point the court found that she “was the only living 
remainderman, and as such owned a vested remainder in- 
terest therein,” and that, by her quitclaim deed to Carl, 
“the fee simple title * * * became merged and vested 
in * * * Carl Van Fleet.” 

It appears, however, that, if Carl dies childless, the 
land shall, under the will, vest in Mrs. Talley, his mother. 
It plainly appears, from the will, that it was the intention 
of the testator that Carl should take a life estate, and that 
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the fee title should vest in his unborn children, if any he 
should have. So that, under the terms of his grand- 
father’s will, Carl takes a life estate in the land devised 
te him, and by the conveyance from his mother he takes 
the interest that was devised to her. These estates are 
therefore merged. To that extent, with respect to the 
devise to Carl Van Fleet, the judgment must be modified. 
Whether the rights of such contingent remaindermen have 
been destroyed by the deed from Mrs, Talley to ner son is 
a question we are not called upon, in the present state of 
the record, to determine at this time. Such contingent 
remaindermen are not parties and their rights are not 
represented in the present case by any class or by any 
party to this suit. 

With respect to the devising clauses of the will the court 
found: “That said paragraphs 5 to 10, both inclusive, 
* * * devise a life estate to the sons and grandsons 
respectively” of the testator, “with remainder as to each 
of said devisees, as stated” in the will; that by paragraph 
9 the testator “lawfully devised to the defendant Elijah 
Curtis Hill, Jr., the lands therein described, for and dur- 
ing the term of his natural life, and at his death to his 
male children or male child, if he should leave any, or in 
the event of there being no male child or children sur- 
viving the said Elijah Curtis Hill, Jr., then to his female 
child or children then living;” that, when the testator 
died, and when the decree herein was entered, Elijah 
Curtis Hill, Jr., and “two female children * * * were 
living, to wit, Marguerete Hill and Aileene Hill, who are 
the only children of said Elijah Curtis Hill, Jr., living” 
when the testator died, or at the present time; that, when 
the testator died, Elijah Curtis Hill, Jr., under the will 
“became vested, eo instante, with a life estate in the said 
lands above described, and the said Marguerete Hill and 
Aileene Hill became, eo instante, the owners of a vested 
remainder in said lands, subject to and burdened only 
with the life estate of their father; * * * that the 
said Elijah Curtis Hill, Jr., and the said Marguerete Hill, 
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and Aileene Hill are entitled to a decree quieting in them 
their title to such interests in said lands. It is therefore 
considered, adjudged and decreed by the court that the 
will of said Elijah Curtis Hill, deceased, is a valid will. 
That paragraphs 5 to 10, inclusive, of said will are valid 
devises to the sons and grandson therein named.” 

The will with respect to the life estate in the 250-acre 
tract of land that is devised to Elijah Curtis Hill, Jr., 
provides, as we have seen, that at his death the fee title 
thereto shall vest in his male child or children, as the case 
may be, share and share alike, but that, if he “shall only 
Lave female children or (a) female child,” such child, or 
children, shall take the fee simple title share and share 
alike. It follows that the fee title of Marguerete and 
Aileene Hill is contingent upon the failure of the birth of 
a male child, or children, or of a daughter or daughters 
to Elijah Curtis Hill, Jr. To that extent the judgment 
must be modified with respect to the devise to Marguerete 
and Aileene Hill. More than this, it is not incumbent 
upon us at this time to decide with respect to the nature 
or extent of the contingent estate taken under the will by 
Marguerete and Aileene Hill. 

In paragraph 9, with respect to the wife of his son 
Elijah, the testator provided that, if Elijah “shall die 
without leaving issue of his body capable of inheriting,” 
“his wife if living shall have a life estate in one-third”’ of 
the land in which Elijah had a life estate. On this point 
plaintiffs argue that in the course of events Elijah Curtis 
Hill, Jr., might marry a wife who is not yet born. They 
say: “This provision of the will gives this land for life 
to Elijah, Jr., and then a life estate to his wife, who, 
under these circumstances, was born after the testator’s 
death,” and that if such wife “should live more than 
twenty-one years and nine months after the death of 
Elijah, Jr., then it would be longer than allowed by the 
statute of perpetuities.” This point is not well taken. 
Elijah’s wife was living when the testator’s will was 
written and was living when he died. Under such cir- 
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cumstances the language of the will, in the connection — 
that it is there used, and referring as it does to “his wife 
if living,” cannot be construed to mean any other person 
than the then present wife of the testator’s son Elijah. 
40 Cyc. 1456; In re Mook’s Estate, 167 N. Y. Supp. 170. 
It may be added that she was living when the case was 
tried. 

Plaintiffs contend that the will “entails estates; that it 
“violates the law of perpetuities,”.and the law against 
primogeniture. They point out that in some instances the 
testator in the disposal of his bounty preferred his male 
grandchildren, present and prospective. Even so, he had 
a lawful right, in the bestowal of his bounty, to prefer 
one class of heirs to the exclusion of another class. 21 R. 
C. L. 307, 308, secs. 35, 36. The will is the testator’s. 
We cannot, of course, make a will for him, but must, if 
possible, find out the testator’s intention from its every 
word and part, to the end that, if valid, it may be upheld. 

The rule against perpetuities is not violated, unless the 
testator devises his land so that-an estate therein is at- 
tempted to be created that will vest beyond a life or lives 
in being and 21 years thereafter, and the period of gesta- 
tion. This of course cannot be done lawfully. In the 
present case we are unable to find from the language of 
the will that the testator even attempted to do so. The 
theory of the rule against perpetuities is that a succession 
of life estates devised to the children of unborn children 
ad infinitum, if permitted, would create such an entail- 
ment of estates that the alienation of lands might thereby 
be prevented for generations. The rule prevents such 
contingency and prohibits the vesting of estates beyond 
the time herein named. 

In discussing the object and scope of the rule against 
perpetuities, in 21 R. C. L. 287, 288, secs. 9, 10, it is said: 
“The courts have always experienced difficulty in express- 
ing in explicit terms the definition of a perpetuity, and it 
has even been asserted that a strictly accurate definition 
has never been given. Perpetuities have been variously 
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defined, and the rule against them has been expressed with 
quite as much variety. * * * The immediate object 
of the rule against perpetuities is to require the vesting 
of the future estates within a limited period of time after 
their creation and to bar the creation of future interests 
depending on remote contingencies. The fundamental 
policy of the law embodied in this rule is to prevent prop- 
erty from being tied up in such a manner as to be inalien- 
able, or in such a way as to be taken out of commerce and 
the general circulation of property.” 

With respect to the argument on. primogeniture, we 
deem it sufficient to say that the will fails to disclose an 
attempt by the testator to devise his lands to the eldest ° 
son or eldest grandson “in preference to the other chil- 
dren.” Bouvier’s Law Dictionary (Rawles’ Revision) 
740; Webster’s New International Dictionary. 

In passing it may be noted that defendants argue that 
plaintiffs are estopped from maintaining this action from 
the fact that each of the plaintiffs, and Carl Van Fleet, 
long since “entered into possession of the lands devised to 
each respectively by the will,” and have paid general taxes, 
and also inheritance taxes thereon, based on the value of 
the respective life estates, and that each of the remaining 
plaintiffs, almost two years before the case was tried, ac- 
cepted $4,046.03 bequeathed to them respectively under 
the terms of the will. But we do not find it necessary to 
decide the question of estoppel in the determination of the 
case. 

The will cannot be annulled because of the discrimina- 
tion that appears therein, nor upon any of the grounds 
urged by plaintiffs. It must be concedéd that one of the 
main objects of a willis to permit discrimination by the 
testator and, within the rules of law, to direct the channel 
of inheritance. It is elementary that, within these rules, 
the testator has a right to make an unnatural, unreason- 
able, or unjust disposition of his property; in short, to 
dispose of his estate to whomsoever he will, always pro- 
vided, of course, that he has the requisite capacity to make 
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a will. 40 Cyc. 1079. If all must share equally in the 
ancestor’s bounty, if a will must be revoked by the courts 
on the ground that the testator has exercised discrimina- 
tion, even amongst his nearest of Rin, with respect to the 
bestowal of his lands and goods, the making of wills may 
well be abolished. 

The will and the codicil consist of nine pages. Together 
they contain a multiplicity of words and needless repeti- 
tions. In upholding the will we do not commend it as a 
‘ model of testamentary expression. Nevertheless we con- 
clude, upon analysis, that it effects a valid disposition of 
all of the estate of the testator that is described and 
named therein. 

' Except as modified herein, the judgment of the district 
court is affirmed. 
AFFIRMED AS MODIFIED. 


ROLAND M. HILL EY AL., APPELLANTS, V. ELIJAH CURTIS 
’ HILL, JR., BT AL., APPELLEES. 


FILED APRIL 11, 1921. No. 20968. 


ApPEAL from the district court for Richardson county: 
JoHN B, Raper, Jupee. Affirmed. 


Burkett, Wilson, Brown & Wilson and J. R. Wilhite, 
for appellants. 


Fawcett & Mockett, Kelligar, Ferneau & Gagnon and 
C. J. Campbell, contra. 


DEAN, J... , 
The decision in Hill v. Hill, ante, p. 17, controls in 
the present case. The judgment of the district court is 
therefore 
AFFIRMED. 
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PETERSON BroTHERS & COMPANY, APPELLEE, V. MAE GuN- 
NARSON, APPELLANT. 


Fivep Aprir 11, 1921. No. 21447, 


Husband and Wife: DESERTION: WIFE LIABLE ON ContRacT. Where a 
husband deserts his wife and departs from the state, leaving her 
without maintenance or support, and remains absent therefrom 
continuously, with an intent to renounce the marital relation, and 
leaves her to act as a feme sole, and she so acts, she is liable to be 
sued on her contract the same as though she were unmarried. 


APPEAL from the district court for Hamilton county: 
Georce I’. Corcoran, Jupce. Affirmed. 


Hainer, Craft & Edgerton and J. J. Reinhardt, for ap- 
pellant. 


C. C. Flansburg and Roscoe R. Smith, contra. 


DEAN, J. 

The plaintiff corporation is engaged in the retail gen- 
eral merchandise business at York. On May 138, 1919, it 
sued to recover the purchase price of groceries, dry-goods 
and household necessaries generally that were bought by 
defendant. A jury was waived. From a judgment for 
$108.58 against defendant she appealed. 

The facts in brief are these: On June 12, 1910, Harry 
A. Peterson and defendant were married. They lived 
together until October 15, 1917, when Peterson abandoned 
his wife and went to California to live and has resided 
there ever since. They never again lived together, nor did 
Peterson thereafter, so long as the marriage relation con- 
tinued, furnish his wife with any support or funds for 
her maintenance, except for a brief period when he was 
required by a court decree to furnish “separate mainte- 
nance” for her. This feature of the case will be presently 
noted. They had no children. On November 21, 1918, 
defendant obtained a decree of divorce from her husband, 
that.is now absolute, and her maiden name of Gunnarson 
was restored. Subsequent to and while she was living in 
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a state of abandonment, in the interval between November 
1, 1917, and July 1, 1918, defendant purchased from plain- 
tiff, as need arose, the goods in suit and for which she 
refused to pay. She denies liability on three alleged 
grounds: Jirst, that they were necessaries of life and 
were therefore chargeable solely to Peterson, she being 
his wife when the goods were bought; second, that the 
goods were not bought with respect to nor upon the faith 
and credit of her separate estate; and, third, that no judg- 
ment was first obtained against her husband and execu- 
tion thereon returned unsatisfied prior to the commence- 
ment of this action. The first and second assignments 
only need be discussed. 

When the divorce was obtained a property settlement 
was effected between Peterson and his wife, and, pursuant 
to the settlement, the parties jointly executed an instru- 
ment that is called in the record a “deed of separation and 
settlement.’ This instrument was introduced in eyvi- 
dence by plaintiff. By its terms it is provided generally 
that Peterson shall pay to defendant $2,500 and convey to 
her the title to certain town lots in Aurora and deliver to 
her all of his furniture and household goods, with the 
exception of two articles of trifling value which he re- 
served. The defendant, in consideration of the fore- 
going, acknowledged “full and complete payment and 
satisfaction of all claims” against her husband and his 
present or after-acquired property or estate, “including 
all claims for support, maintenance, alimony, homestead, 
inheritance, or otherwise, all of which claims * * * 
are hereby and by the said Mae Peterson fully satisfied, 
veleased, extinguished and barred.” The instrument 
further provides that Mae Peterson will not hereafter 
claim from Harry A. Peterson, or his estate, “any support, 
maintenance, or interest in his property, as his wife, 
-widow, heir, or otherwise, * * * all of which, as 
above stated, have been fully paid, satisfied, and released.” 
There is nothing on the face of the foregoing instrument 
to show that defendant’s husband was obligated to pay 
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for the goods in suit, nor has it any relation to the mat- 
ters involved herein; so that it need not be further noticed. 

On the merits the general manager of plaintiff’s store 
testified that, before defendant bought any of the goods 
ix suit, he notified her personally that she could not make ~ 
any purchases from plaintiff on her husband’s account, 
and if she made any more purchases that they would be 
charged to her. He said they were sold to and charged 
sclely to defendant. The manager’s evidence is corrobor- 
ated by the original slips upon which are charged the 
several items of goods. There are 30 or 35 of these slips 
and all of them indicate, by the recitals thereon, that the 
goods described therein were charged to “Mrs. Harry A. 
Peterson” or to “Mrs, Harry Peterson” or to “Mae Peter- 
son.” 

Defendant testified that she was 31; that plaintiff never 
notified her that it would not sell goods to her on her 
-husband’s account; that prior to November 1, 1917, goods 
bought by her from plaintiff were charged to her husband, 
for which no bill was presented; that she never told plain- 
tiff to charge the goods to her; that she never agreed to 
pay for them; and that she bought only on Peterson’s 
credit. She further testified that the clerks in the store 
told her that they could not charge any goods to her hus- 
band, but that she was not so notified by them until after 
all of the goods involved in this case were purchased. 

It is true the verbal evidence conflicts on the question 
as to whether defendant purchased the goods on the faith 
and credit of her own estate. But the learned trial court 
who heard the witnesses testify, and there were only two 
witnesses, resolved that conflict, in view of all the evi- 
dence, in plaintiffs favor. Whether defendant contracted 
to purchase and pay for the goods was a question of fact 
that was decided by the trial court adversely to her con- 
tention and we do not find any reason to hold that the 
court erred in this respect. We conclude that the record 
fairly shows the debt is properly chargeable to defendant. 
in Grand Island Banking Co. v. Wright, 53 Neb. 574, with 
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respect to the right of a married woman to contract it is 
said: “She may make contracts only in reference to her 
separate property, trade or business, or upon the faith 
and credit thereof and with the intent on her part to 
- thereby charge her separate estate. Whether a contract 
of a married woman was so made is a question of fact.” 

That Peterson’s separation from and abandonment of 
his wife was voluntary and with an intent to renounce 
the marital relation and leave her to act as a feme sole is 
clearly established. The rule is well stated by Shaw, C. J., 
in Gregory v. Pierce, 4 Met. (Mass.) 478: “The desertion 
of a wife by her husband, which will enable her to sue, 
and render her liable to be sued, as a feme sole, must be 
an absolute and complete desertion, by his continued ab- 
sence from the commonwealth, and a voluntary separation 
from and abandonment of his wife, with an intent to re- 
nounce, de facto, the marital relation, and leave her to act 
as a feme sole.” In Rhea v. Rhenner, 26 U.S. 105, 107, it: 
is said: “The law seems to be scttled that, when the wife 
is left without maintenance or support by the husband, 
has traded as a feme sole, and has obtained credit as such, 
she ought to be liable for her debts. And the law is the 
same, whether the husband is banished for his crimes, or 
has voluntarily abandoned the wife. It is for the benefit 
of the femz covert that she should be answerable for her 
debts, and liable to an action in such a case; otherwise, she 
could not obtain credit and would have no means of gain- 
ing a livelihood.” 

The rule, as disclosed by the authorities, is that, where 
a husband deserts his wife and departs from the state, 
leaving her without maintenance or support, and remains 
absent therefrom continuously, with an intent to renounce 
the marital relation, and leaves her to act as a feme sole, 
and she so acts, she is liable to be sued on her contract 
the same as though she were unmarried. 

Respecting the decree of separate maintenance herein 
before referred to. It appears that, on September 24, 
1918, defendant obtained a decree against her husband, 
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pursuant to an action theretofore commenced by her, in 
the district court for Hamilton county, wherein she was 
awarded separate maintenance in the sum of $60 a month 
from October 15, 1917, and thereafter, and her right to 
possession of the homestead was quieted in her. She was 
also awarded suit money and attorney’s fees and costs. 
The decree by its terms seems fairly to cover the period of 
time in which the goods involved herein were purchased. 
Wise Memorial Hospital Ass’n v. Peyton, 99 Neb. 48. 

The record does not present reversible error, The judg- 
ment is 

AFFIRMED. 
Rose and ranssere, JJ., not sitting. 


DE. E. BARKHURST, APPELLEE, V. J. ALBERT NEVINS, APPEL- 
LANT. 


Firep Apri 11, 1921. No. 21271. 


1. Appearance. When the plaintiff seeks by attachment and garnish- 
ment to subject the property of a nonresident defendant to the 
payment of the debt and to obtain constructive service in the man- 
ner provided by law, and when the defendant appears specially 
for the purpose of objecting to the jurisdiction of the court over 
his person and his property, and among the reasons’ assigned 
therefor disclaims that the garnishee has any money or other 
property belonging to him, and disclaims any interest or right to 
the property named in the affidavit of garnishment, such appear- 
ance calls for the judgment of the court upon matters outside of 
the mere question of the jurisdiction of the court, and amounts 
to a general appearance in the case. 


? 


2. Statute of Frauds: RequisiTES or MrMmMoranpnuM. Under our’ 
statute of frauds (Rev. St. 1913, sec. 2625) the agreement for the 
sale of lands may consist of separate instruments, but the statute 
requires, not only that the contract or some note or memorandum 
thereof be signed by the vendor, but in the instruments, or some 
paper to which they refer, the name or some description of the 
vendee must also appear, so that he can be identified without 
parol proof. 


3. Evidence examined, and held in part to sustain the judgment. 
4, BRemittitur ordered as a condition of affirmance. 
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APPEAL from the the district court for Greeley county: 
JAMES R. Hanna, JupGrn. Affirmed on condition. 


A. L. Bishop and Lanigan & Lanigan, tor appellant. 
J. &. Swain and John LH. Kavanaugh, contra. 


Day, J. 

By this action the plaintiff seeks to recover damages for 
i breach of contract, for the sale of certain lands, and also 
to recover the sum of $1,000, with interest thereon, the 
same being the advance payment upon the contract of 
sale. <A. jury was waived, trial had to the court, and judg- 
ment rendered in favor of the plaintiff for $2,693.33. 
From the recitals in the judgment it is very clear that the 
total sum was made up of an award of $1,600 as damages 
for the breach of the contract, and $1,000 as the advance 
payment, with interest thereon. From this judgment the 
defendant has appealed. 

It is first urged by the defendant that the court never 
acquired jurisdiction over his person, and was therefore 
powerless to render a personal judgment against him. It 
is conceded that no stmimons was ever served upon the de- 
tendant within the state, and that the court acquired no 
jurisdiction over the person of the defendant, unless it can 
be said that the so-called special appearance filed by the 
defendant was in fact a general appearance in the case 
for all purposes. 

It is the rule of practice very well settled by our de- 
cisions that a defendant may appear specially and object 
to the jurisdiction of the court over his person and over 
his property, and, if the objections are well founded, the 
service will be quashed. But it is equally well settled 
that, if by his special appearance the defendant invokes 
the power of the court upon any question except the sole 
question of the jurisdiction of the court, the special ap- 
pearance will be regarded as a general appearance for all 
purposes. Whether this distinction is a salutary one we 
need not now inquire. It has been observed almost from 
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the beginning of our jurisprudence. 

The plaintiff sought to aid his action by a process of 
attachment and garnishment and thus subject the de- 
fendant’s property to the payment of the debt. To this 
end he had a process in garnishment served upon Frank X. 
Diessner and the Security State Bank, alleged debtors of 
the defendant, and was proceeding to obtain seryice by 
publication as prescribed by our practice to acquire juris- 
diction over the res. The defendant thereupon filed his 
special appearance objecting to the jurisdiction of the 
court over his person and over his property, assigning 
some 18 reasons therefor. In the main the reasons as- 
signed were properly directed to matters pertaining to 
the question of jurisdiction only. Among them, however, 
were the following: 

“8. That the bond attempted to be given by the plain- 
tiff and approved by the clerk of this court is not a bond, 
the same never having been signed by any bondsmen what- 
ever.” 

“10. For the reason that this defendant disclaims that 
the garnishee, Security State Bank, has any money or 
other property in its possession belonging to him, and that 
this defendant disclaims any interest or right to any 
money alleged in the affidavit of garnishment, and has no 
knowledge of any such money being left with said bank 
for him or being placed to his credit therein.” : 

In Aultman & Taylor Co. v. Steinan, 8 Neb. 109, the 
court had before it a question of objections to the juris- 
diction of the ccurt by a special appearance, one of the 
reasons assigned being very similar to the eighth reason 
assigned in this case, and it was held to be a general ap- 
pearance. 

In Fowler v. Brown, 51 Neb. 414, it was said: “A 
formal disclaimer, by one made a party defendant to a 
proceeding in rem, of any interest in the subject of the 
action is not a special appearance for the purpose of 
challenging the jurisdiction of the court over his person,’ 
but is, in substance, a defense requiring the judgment of 
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the court, and amounts to a general appearance.” 

While the facts of the above case are not at all similar 
to the facts in the case before us, we think the principle 
announced equally applicable to the case in hand, and 
we therefore hold that, when the plaintiff seeks by at- 
tachment and garnishment to subject the property of a 
nonresident defendant to the payment of the debt and to 
-obtain constructive service in the manner provided by 
law, and when the defendant appears specially for the 
purpose of objecting to the jurisdiction of the court over 
his person and his property, and among the reasons as- 
signed therefor disclaims that the garnishee has any 
money or other property belonging to him, and disclaims 
any interest or right to the property named in the affidavit 
of garnishment, such appearance calls for the judgment 
of the court upon matters outside of the mere question of 
the jurisdiction of the court, and amounts to a general ~ 
appearance in the case. 

The second question presented goes to the sufficiency _ 
of the telegrams passing between the defendant and his 
agent, James L. Walsh, to constitute a written contract 
between the plaintiff and the defendant. It is claimed 
that the alleged contract is within the inhibition of the 
statute of frauds. 

The written contract, as set out in the petition, upon 
which the plaintiff bases his right to recover damages for 
the breach of the contract, rests in four telegrams passing 
between the defendant and his agent, as follows: 

“Oct. 30, 1917. 
“Mr. Albert Nevins, Dawson, Minn. 

“Can get you eight thousand six-hundred and forty 
dollars for your land, terms to suit you. Answer at once. 
James L, Walsh.” 

“Dawson, Minn., Oct. 31. 
“J, L. Walsh, Spalding, Nebr. © 

“J want twenty dollars per acre for the three quarters. 
Half cash down. J. A. Nevins.” 

“J. A. Nevins, Dawson, Minn. 
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“T have your land sold for twenty per acre. One thou- 
sand in hand, thirty-eight hundred March first. First 
mortgage for forty-eight hundred at six per cent. interest. 
Wire me what bank you want contract sent to. My com- 
mission to be paid out of first payment. James L. Walsh.” 

“Dawson, Minn. 
“Jas. L. Walsh, Spalding, Nebr. 

“Send contract Bank of Dawson. Take your commis- 
sion out of the one thousand dollars. Deposit balance in 
Security State Bank there. Send me deposit check. J. A. 
Nevins.” 

Section 2625, Rev. St. 1913, being a part of the statute 
of frauds, provides: “Every contract for the leasing for 
a longer period than one year from the making thereof, 
or for the sale of any lJands, shall be void unless the con- 
tract or some note or memorandum thereof be in writing 
and signed by the party by whom the lease or sale is to be 
made.” 

This section of the statute clearly contemplates that the 
contract, or note, or memorandum thereof in writing, 
shall contain within itself all of the essential elements 
which go to make up a contract, and, when essential ele- 
ments of the contract are lacking, the contract must fail, 
because essential elements cannot be supplied by parol- 
testimony. There are some exceptions to this general 
rule, as when there has been a payment of the purchase 
price accompanied by delivery of possession of the land. 
In such cases it is generally held that payment of the whole 
or part of the purchase price, together with a delivery of 
possession, will take the transaction out of the statute of 
frauds. Mere payment of the purchase price alone, how- 
ever, is not sufficient. There is no claim that the case 
falls within any exception to the general rule. The very 
purpose of the statute was to prevent such contracts from 
resting in parol. 

There is also no question but that a contract for the 
sale of land may be made up of several connected instru- 
ments, and that the signing by the vendor alone is a suffi- 
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cient signing to meet the requirements of the statute. 
Gartrell v. Stafford, 12 Neb. 545; Ballou v. Sherwood, 32 
Neb. 666; Butterfield v. Commercial Cattle Co., T2 Neb. 
605; Iske v. Iske, 95 Neb. 603. It will be noted, however, 
that the name of the proposed purchaser is nowhere men- 
tioned in the telegrams; neither is he described in any 
manner. There is no means of determining who he is 
without resort to parol testimony, and this the law will 
not permit. One of the essential elements of a contract 
is the parties to it, and when but one of them is named, 
or described, it is fatally defective. 

A leading case involving this question, and one fre- 
quently cited, is Grafton v. Cummings, 99 U. 8. 100. In 
that case the court had before it a contract executed in 
New Hampshire, and it was considered in connection 
with the statute of frauds of that state, which requires 
that the contract or some note or memorandum thereof 
be in writing and signed by the party to be charged; the 
party to be charged in that state being the purchaser. 
The rule announced in the syllabus is as follows: 4 

“In order to satisfy the requirements of the statute of 
frauds of New Hampshire, the memorandum in writing of 
an agreement of the sale of lands which is signed by the 
‘party to be charged must not only contain a sufficient de- 
scription of them, together with a statement of the price 
to be paid therefor, but in that memorandum, or in some 
paper signed by that party, the other contracting party 
must be so designated that he can be identified without 
parol proof.” 

The opinion of the court was prepared by Mr. Justice 
Miller, who, in his characteristically clear manner,.said: 

“The statute not only requires that the agreement on 
which the action is brought, or some memorandum thereof, 
shall be signed by the party to be charged, but that the 
agreement or memorandum shall be in writing. In an 
agreement of sale there can be no contract without both 
v vendor and a vendee. There can be no purchase with- 
out a seller. There must be a sufficient description of the 
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thing sold and of the price to be paid for it. It is, there 
fore, an essential element of a contract in writing that it 
shaii contain within itself a description of the thing sold 
by which it can be known or identified, of the price to 
be paid for it, of the party who sells it, and the party 
who buys it.” 

Tha same principle is announced in 25 R. C. L. 655, sec. 
288, whorein numerous cases are cited. See, also, Peoria 
Grape Sugar Co. v. Babcock Co., 67 Fed. 892. 

From what has been said it follows that, in an agree- 
ment for the sale of lands consisting of separate instru- 
ments, our statute of frauds (Rev. St. 1913, sec. 2625) re- 
quires, net only that the writing be signed by the vendor, 
but in the instruments, or some paper to which they refer, 
the name or some description of the vendee must also ap- 
pear, so that he can be identified without parol proof. 

The record shows, however, that James L. Walsh was 
the agent of the defendant, and by his express authority 
received from the plaintiff $1,000 as part payment on the 
laud. From the testimony there seems to be no justifica- 
tion whatever for the defendant withholding this amount. 

Ou the record before us we conclude that the defendant 
entered a general appearance in the case, and that there- 
fove the court had jurisdiction over his person; that the 
telegrams set out in the petition, as constituting the con- 
tract of sale, are not sufficient under our statute of frauds 
(Rey. St. 1918, sec. 2625) because the name or descrip- 
tion of the purchaser is entirely lacking, and that the 
name of the purchaser cannot be supplied by pavol; that 
to the extent of $1,000, with interest thereon from Octo- 
ber 81, 1917, the evidence supports the judgment. 

If the plaintiff, within 20 days, file a remittitur of 
$¥,600, with interest, the same being the part of the judg- 
ment for damages for the breach of the contract, the 
judgment of the district court will be affirmed; other- 
wise, the judgment will be reversed and the cause re- 
manded. 

AFFIRMED ON CONDITION. 
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Lovis Pospisi. v. STATE OF NEBRASKA. 
Frep Aprit 11, 1921. No. 21528. 


Burglary: Erroneous Instruction. In a prosecution for burglary or 
larceny, it is error to instruct the jury, when recently stolen goods 
are found in the exclusive possession of the defendant, that such 
circumstance is “presumptive, but not conclusive, evidence of de- 
fendant’s guilt.’ The rule is that the exclusive possession of re- 
cently stolen property is a circumstance to be considered by the 
jury in connection with all other facts and circumstances in de- 
termining the defendant’s guilt. 


Error to the district court for Pierce county: WILLIAM 
V ALLEN, JupGE. Reversed. 


O. 8. Spillman, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Day, J. 

The information upon which defendant was tried con- 
tained two counts—oune charging burglary and the other 
larceny. He was convicted vf larceny and sentenced to a 
term in the penitentiary under the provisions of the in- 
determinate sentence law of the state. He prosecutes 
error to this court. 

A number of errors are assigned, but only one need be 
considered. The main argument of defendant’s counsel is 
directed against the giving of instruction No. 5, which, it 
is insisted, was erroneous and prejudicial to the rights of 
the defendant. The instruction reads as follows:: 

“Tf you find from the evidence beyond a reasonable 
doubt that, very shortly after the alleged burglary of the 
storehouse of said Frank C, Holbert and Bruce Sires ahd 
the larceny therefrom of the articles of personal property 
or any part thereof described in the information, said 
property or a portion thereof so stolen was found in the 
‘exclusive possession of defendant, Louis Pospisil, you are 
instructed that this circumstance, if so proved, is pre 
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sumptive, but not conclusive, evidence of defendant’s 
guilt.” 

Referring particularly to the latter part of the instruc- 
tion, we are of the view that it is an inaccurate statement 
_ of the law and out of harmony with the rule to which 
this court is committed. By this instruction the jury 
were told, in effect, that, if the recently stolen goods were 
found in the exclusive possession of the defendant, such 
circumstance would raise the presumption of his guilt, 
but that such presumption was not conclusive. The rule 
adopted by this court with respect to the inference to be 
drawn from the exclusive possession of recently stolen 
_ goods goes no further than to hold that it is a circum- . 
stance to be considered by the jury in connection with all 
the other facts and circumstances in determining the de- 
fendant’s guilt. 

Our court is committed to the rule that in cases of 
larceny no such presumption exists, but that the effect 
to be given to the fact of possession of recently stolen 
goods is solely for the jury to determine, when considered 
in connection with all the other facts and circumstances 
in the casé. In some jurisdictions the rule is as an- 
nounced in the instruction, but in this state the exclusive 
possession of recently stolen goods is a circumstance to be 
considered by the jury in connection with all the other 
facts and circumstances in the case in determining the 
guilt of the accused. 

In Metz v. State, 46 Neb. 547, the court passed upon an 
instruction alike in substance to the instruction now be- 
fore the court. In passing upon the question the court 
said: 

“The instruction under consideration is bad, for the 
reason it misdirected the jury as to the presumption aris- 
ing from the possession of stolen property. In a prose 
cution for larceny, some of the courts say that the ex- 
clusive possession by the defendant of the property stolen 
recently after the theft, unexplained, is prima facie evi- 
dence of guilt. Other courts, including ours, lay down the 
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doctrine that in larceny cases no such presumption exists, 
but that the effect to be given to the fact of possession of 
stolen property is solely for the jury to determine, when 
considered in connection with all the other facts and cir- 
cumstances disclosed on the trial.” 

The attorney general concedes that the instruction 
under consideration is within the criticism of the rule an- 
nounced in Metz v. State, supra, but argues that the other 
rule is more in consonance with “common sense.” How- 
ever this may be, there is a strong reason for the rule as 
heretofore adopted by this court and we are not disposed 
te disturb it. 

The other errors assigned relate to matters occurring 
at the trial, which may not again arise, and therefore will 
not be considered. 

For the error of the instruction, which we hold to be 
prejudicial to defendant’s rights, the judgment is re- 
versed and the cause remanded for further proceedings. 

REVERSED. . 


LovIE OSBorNE FERSON ET AL., APPELLANTS, V. ARMOUR & 
COMPANY: STANDARD OLL COMPANY ET AL., APPELLEES. 


Fiiep Aprit 11, 1921. No. 21418. 


Corporations: SERVICE or Process, Showing on special appearance, 
objecting to the jurisdiction of the court over the person of cer- 
tain defendants, examined, and held to justify the holding of the 
trial court that the person served with summons was not an 
officer, clerk or managing agent of the defendant companies in 
Nebraska. 


_APPEAL from the district court for Douglas county: 
Wiis G. Suars, Jupcr. Affirmed. 


John O. Yeiser, for appellants. 
William H. Herdman, contra. 


FLANSBURG, J. 
Appeal by plaintiffs from an order, sustaining objec- 
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tions to jurisdictien over the person of the defendants 
Standard Oil Company of New Jersey and Standaid Oil 
Company of Ohio, on the ground that service of summons 
had not been made within the state of Nebraska upon the 
officer or managing agent or other person authorized to re- 
ceive service, under sections 7634 and 7636, Rev. St. 1913. 

Sunimons was served upon A. H. Richardson, president 
of the Standard Oil Company of Nebraska, a Nebraska 
corporation, capitalized at $1,000,000. The Nebraska cor- 
poration is not, however, made a defendant. The sheriff’s 
amended return recites that he served the summons by 
delivering to the Standard Oil Company of Nebraska, 
“claimed by plaintiffs to be the managing agent of said 
Standard Oil Company of New Jersey, by delivering to 
A. H. Richardson, president of said Standard Oil Com- 
pany of Nebraska,” a copy of the summons. A like re- 
turn is made for the Standard Oil Company of Ohio. The 
affidavits of A. H. Richardson and of the officers of the 
Standard Oil Company of New Jersey and of Ohio set out 
that the Nebraska corporation is a separate and distinct 
corporation, and that the New Jersey and Ohio corpora- 
tions do no business in the state of Nebraska, and that 
A. H. Richardson is not an officer or managing agent of 
the New Jersey or Ohio companies and handles no busi- 
ness for those companies in this state. Myr. Richardson’s 
affidavit shows that he acts only for the Nebraska cor- 
poration as its president and manages only the business 
carried on by the Nebraska corporation. 

The plaintiffs, in opposition to this showing, filed no 
affidavits, took no depositions and introduced no testimony 
of persons who were directly in position to know the 
facts as to the relation between the three companies men- 
tioned, but plaintiffs filed their own affidavit, attaching to 
it a copy of an amended petition, formerly filed in the 
case, and their affidavit recites that all the allegations of 
this petition are a recital “of things said and done in the 
presence of, or by, plaintiffs.” The entire petition is at- 
tached as an exhibit to the plaintiffs’ affidavit, without 
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reference to any specific portions thereof, evidently upon 
the theory that the court may read it and gather what it 
wishes, to support the plaintiffs’ contention. The petition 
referred to is printed in small tvpe and consists of 115 
double-column pages, and had been previously stricken 
from the files by the trial court, on the ground that it 
was substantially composed of redundant, irrelevant and 
scandalous matter. The trial court no doubt found that 
the showing made by the plaintiffs,.by reference only to 
allegations in the petition of things said or done in their 
presence, was entirely too indefinite to show the source 
of their knowledge, and to give the weight to their state- 
ments that would be given to parties who were in a posi- 
tion to know the facts and who made affidavits setting out 
what the facts were. 

Irurthermore, though we find in this petition allega- 
tions that the original Standard Oil Company of New 
Jersey had been dissolved and separated into various cor- 
porations, and general allegations that all of these com- 
panies were, in fact, still one company, aside from such 
general conclusion and opinion of the plaintiffs, we find 
no allegations of facts showing that the Nebraska cor- 
poration or A. H. Richardson acted as agent in any way 
to carry on business for the Ohio and New Jersey com- 
panies in Nebraska, nor what the relation now existing 
between those companies is, nor that the Nebraska com- 
pany did more than carry on its own business in this 
state. . 

On such a showing, we are not inclined to disturb the 
- decision of the trial court on that issue. A. H. Richard- 
son is not shown to be such an officer, clerk or managing 
agent of the defendant companies that service upon him 
would bind them. 

The order of the lower court is, therefore, 

AFFIRMED. 
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H. J. FINCH, APPELLANT, v. E. J. WEST EJ AL., APPELLEES. 
Firep Apri 11, 1921. No. 21530. 


1. Habeas Corpus: GuILT AND. PRoBABLE CAUSE: JURISDICTION. In 
an action to procure a writ of habeas corpus, the guilt or inno- 
cence, or probable cause to believe one guilty who is held under 
extradition as a fugitive from justice from another state, is a 
matter exclusively for the courts of the demanding state. 


EXTRADITION: QUESTIONS TO BE DETERMINED. The ques- 
tions to be determined in such habeas corpus case ure: Whether 
the person demanded is substantially charged with a crime 
against the laws of the foreign state; and whether he is a fugi- 
tive from justice from that state, 

3. Extradition: “FucitrvE rrom Justice.” It is not necessary, in 
order that one be a fugitive from justice, that he shall have left 
the demanding state for the purpose of avoiding prosecution, but 
simply that, having committed an act charged to be a crime under 
the laws of that state, he has left that jurisdiction and is found 
in another state. 


In order that one be a fugitive from justice from 
a foreign state, it is not necessary that he shall have done every 
act within the state which is necessary to complete the crime 
which has been committed, but it is sufficient if he has committed 
in that state some overt act which is and is intended to be a 
material step toward accomplishing the crime, and has done the 
rest elsewhere. 


_ APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGér. A,firmed. 


Hotz & Lee and Kennedy, Holland, De Locy & McLaugh- 
lin, for appellant. 


A. V. Shotwell, Arthur Rosenblum and Stout, Rose, 
Wells & Martin, contra. 


FLANSBURG, J. 

Habeas corpus action in which it is sought to release 
appellant, who is held for extradition to the state of Iowa 
under a warrant issued by the governor of this state. 
From an order denying the writ, this appeal is takeu. 
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Appellant’s contention is that the evidence in this pro- 
ceeding before the trial court conclusively shows that he 
was not a fugitive from justice from the state of Lowa, 
and that there is not probable cause to believe that ap- 
pellant committed the crime charged. He was indicted 
by the grand jury in Iowa on the charge of having fe- 
loniously obtained property from one Bell under false 
pretenses. It appears from appellant’s testimony in this 
proceeding that on the date that the crime is charged 
10 have been committed he was at Osceola, Iowa, and that 
he there engaged in the transaction which is made the 
basis of the charge. It is charged that he, with intent 
te cheat and defraud, falsely represented that he was a 
member of the commission firm of Jackson-Signall Com- 
pany of Omaha, and was authorized to draw drafts upon 
that firm, and that, by such representations and the de- 
livery of such drafts drawn by him, he obtained from Bell 
the delivery of 400 head of sheep. His testimony shows 
the giving of the drafts, and that Bell delivered the sheep 
to him and helped to load them for shipment to Omaha. 
His testimony does not show that he was a member of 
the commission firm, nor just what authority he had, if 
any, to draw drafts. The drafts were not paid. Mr. 
Jackson, of the firm of Jackson-Signall Company, testi- 
fied that appellant had drawn drafts on the firm before 
that time, but he does not attempt to explain just what 
appellant’s authority was. 

Appellant contends that it is proper for this court to 
pass upon the question of whether a crime has been 
committed, in order to determine whether or not he is a 
fugitive from justice from the state of Iowa, since it ap- 
pears that all the material evidence that could be intro- 
duced in the criminal prosecution is before the court, and 
since from that evidence it is conclusively shown that the 
defendant could not have committed the crime. 

Such, however, is not the condition of the testimony 
here. Whether the false representations were made; 
whether Bell had warranted the sheep and whether the 
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warranty was broken; whether there was legal excuse 
for the dishonor of the drafts; and whether appellant 
acted with felonious intent to cheat and defraud, and did 
cheat and defraud, are all questions which cannot be 
conclusively determined from the fragmentary testimony 
introduced in appellant’s behalf. It does not conclusively 
appear that other testimony cannot be procured to show 
that an overt act, in connection with the crime charged, 
has been comiitted by the appellant in the demanding 
state. The indictment by the Jowa grand jury, on the 
other hand, raises the presumption that such testimony 
is available. The question, therefore, passed upon in the 
cases of Ha parte La Vere, 39 Nev. 214, and In re Kuhns, 
36 Nev. 487, is not before this court. 

The question of the guilt or innocence of the accused, 
or the question of whether or not there is probable cause 
to believe that the accused is guilty of the crime charged, 
cannot, in a case of this kind, be passed upon by the courts 


“in a habeas corpus proceeding. Those questions, in this 


instance, are for the courts of the state of Iowa to decide. 
In re Van Sciever, 42 Neb. 772; Drew v. Thaw, 2385 U.S. 
432; Ha parte Montgomery, 244 Fed. 967; People v. Gar- 
gan, 168 N. Y. Supp. 1027; Edmunds v. Griffin, 177 La. 
389; note, 21 L. R. A. n. s, 939; 19 Cyc. 100; 21 Cyc. 328. 

The defendant claims that if any crime has been com- 
mitted it was consummated in the state of Nebraska and 
not in Iowa, since the sheep were shipped to Omaha, and 
since it is there that the drafts were dishonored and the 
sheep disposed of. It is only necessary to prove that some 
overt act, in furtherance of the crime charged, was com- 
mitted in the foreign state, and when that is shown the 
locus of the crime will not be determined in the habeas 
corpus case. Strassheim v. Daily, 221 U. 8. 280; People 
uv. Gargan, supra; Zulch v. Roach, 23 Wyo. 335. In the 
Strassheim case the court said (p. 285) : 

‘We think it plain that the criminal need not do within 
the state every act necessary to complete the crime. If 
he does there an overt act which is and is intended to be 
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a material step toward accomplishing the crime, and then 
absents himself from the state and does the rest else- 
where, he becomes a fugitive from justice, when the crime 
is complete, if not before.” 

Defendant further contends that he was not a fugitive 
from justice from the state of Iowa, since he left that 
state with the shipment of sheep and by and with the 
arrangement and consent of Bell, and not to avoid prose- 
cution, nor to get beyond the jurisdiction of the Iowa 
ccurts. Upon that question the supreme court of the 
eee States has recently said (Hogan v. O’Neill, 255 U. 

S. 52): 

“To be regarded as a fugitive from ‘justice it is not 
necessary that one shall have left the state in which the 
crime is alleged to have been committed for the very pur- 
pose of avoiding prosecution, but simply that, having 
committed there an act which, by the law of the state 
constitutes a crime, he afterwards has departed from its 
jurisdiction and when sought to be prosecuted is found 
within the territory of another state.” 

For the reasons given, it is our opinion that the judg- 
ment of the lower court should be affirmed. 

AFFIRMED. 

Ross, J., not sitting. 


LAWRENCE THIEDE V, STATE OF NEBRASKA. 
Frep Aprit 11, 1921. No. 21819. 


1. Homicide: InvoLUNTARY MANSLAUGHTER: INTENT. The furnish- 
ing of intoxicating liquor to another, though prohibited by law, 
is not ordinarily such an unlawful act, within section 8583, Rev. 
St. 1913, as carries.with it that intentional wrong toward an- 
other which will supply the place of the criminal intent, necessary 
to prove criminal homicide and support the charge of involuntary 
manslaughter. 


But, where a person furnishes to another intoxi- 
cating liquor which, by reason of its extreme potency or poisonous 
ingredients, is dangerous to use as a beverage, and the party 
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furnishing the liquor knows, or should have known, of the danger, 
the unlawful act of furnishing the liquor is so characterized . by 
reckless conduct as to be sufficient to support a charge of involun- 
tary manslaughter, where death results from the drinking. 

: DereNSE. Where the defendant gave intoxicat- 
ing liquor to another to drink, the fact that the other voluntarily 
drank it is only a concurring cause with that of the defendant, 
and, though such other party may have been guilty of contributory 
negligence, such negligence is not a defense in a criminal homi- 
cide. 


: Surricrmency or HEvmence. Evidence examined, 
and held sufficient to sustain a submission of the case to the jury 
on the charge of involuntary manslaughter. 


Error to the district court for Adams county: Harry 
S. Dunean, Jupce. Reversed. 


J. H. Willits, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


FLANSBURG, J. 

Criminal prosecution for manslaughter, charged to have 
been committed by defendant through the unlawful act of 
giving deceased intoxicating liquor, which the deceased 
drank and which caused his death. Defendant was found 
guilty and brings the case here for review. 

It is his contention that the evidence introduced by the 
prosecution is insufficient upon which to base the charge.. 

The evidence in behalf of the state shows that the de- 
fendant, Thiede, and others, some weeks previously, had 
attempted to make intoxicating liquor on the Nelson 
farm; that they had a coil and a kettle and had distilled 
some liquor. Just what the nature of the liquor was and 
what quantity they made is not shown. On the day in 
question, defendant, with one Stromer and Forney, who 
were also originally charged with the commission of the 
offense in this case, went to the Nelson farm. Defendant 
dug up three jugs of white whiskey which had been buried 
on the place, and he and Forney then went to the town 
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of Prosser. In the course of an hour they returned with 
two girls. Stromer was found lying on the ground in a 
drunken stupor, with the jugs near him. At this time the 
farmer, Nelson, was present and defendant gave him a 
drink from the jug. He testified that it tasted like hot 
acids and temporarily paralyzed him, and that, at the 
time of trial, he still felt the effects. The defendant, 
Stromer and Forney drank of the liquor, and the girls 
each drank once from a coffee cup, containing a mixture 
of. the liquor and grape juice. One of the girls testified 
that she had used whiskey before, but that this was the 
first time she had taken too much. 

That evening, at about 7:30, a party was made up with 
four young men from the town of Prosser, and these seven 
boys and the two girls went into the country. The four 
boys from Prosser by name were Lambrecht, Montey, 
Hendriks, and Kroll, the deceased. When the cars reached 
their destination, defendant produced one of the jugs and. 
passed it around, with the statement that they might take 
what they wanted. All of the men then took one drink 
from the jug. The jug was then placed on the running 
board of one of the cars, and the party separated, but 
remained in the near vicinity for from half to three 
quarters of an hour, at the end of which time they again 
all assembled at the cars. The party then seemed gay 
and hilarious. Defendant again passed the jug and all 
but one, Montey, took one more drink. The state’s testi- 
mony shows that neither deceased nor any of the other 
Prosser boys took more than the two drinks. They then 
drove to Prosser, a mile and a quarter distant. When 
they arrived Lambrecht, Hendriks and the deceased were 
very drunk. Lambrecht went into a picture show, and 
he testifies that the next he remembered was when he 
awoke at home the next morning. Hendriks, stupefied, 
remained in the seat of his car all night and went home 
at 6 o’clock the next morning. The deceased was un- 
able to talk when he reached Prosser, and was utterly 
helpless. He began vomiting and was taken home by 
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his brother and placed upon the floor, where he remained 
unconscious. A doctor arrived at midnight and admin- 
istered strychnine and atropin, and at 3 a. m. Kroll was 
dead. The doctor testified that death was the result of 
alcoholic poisoning. 

Defendant the next morning, before he had heard of the 
death of Kroll, made a test of the liquor by touching a 
match to some that had been poured on the ground, and 
it was found to burn. A chemist testified that he made 
a gravity test and also an analysis by distilling the liquor, 
and found that it contained 57 per cent. “pure alcohol,” 
but that he made no analysis for the discovery of other 
ingredients. 

The testimony in defendant’s ‘behalf conflicts in many 
material aspects with that just related, but, to determine 
the question presented, it is unnecessary to consider his 
version of the case. 

Under our statutes, it is manslaughter to “unlawfully 
kill another without malice, * * * or unintentionally, 
while the slayer is in the commission of some unlawful 
act.” Rev. St. 1918, sec. 8583. 

It is not questioned that the giving of liquor to the de- 
ceased, under the circumstances shown in this case, was in 
violation of the prohibitory law of this state, and that 
for the act the defendant was subject to fine and im- 
prisonment. It is the defendant’s contention, however, 
that the act of giving liquor is an act merely malum pro- 
hibitum, and is not in its nature such an unlawful act as 
carries with it that intentional wrong toward another 
which will supply the place of the criminal intent other- 
wise necessary to any criminal homicide. 

In the commission of those unlawful acts which are 
criminal in their nature and which the law characterizes 
as malum in se, there is always found an intent on the 
part of the perpetrator of the offense to commit a wrong 
as against the person or property of another, and, though 
the wrong or injury committed may not be calculated nor 
intended to do great injury, nor to produce death, the per- 
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son committing the act is not allowed to stop with the 
effect he intended to produce, but is held, in law, re- 
sponsible for the full consequences of his act, and, where 
the result in such a case is death, a wrongful intent being 
present, the act is held to be involuntary manslaughter. 

It is obvious, however, that there are acts prohibited by 
law which are not in their nature criminal, and in the 
commission of which the perpetrator of the act has no in- 
tent to do harm nor to injure another in his person or 
property. Where such a wrongful intent is not present 
and the act is wrong only because prohibited, it is an act 
malum prohibitum, and, where in the perpetration of such 
an act death results, the law will not convert the act, in- 
nocently done and done with no intent to injure and with 
po disregard for the safety of another, into a criminal act 
and pronounce the act manslaughter. It is therefore 
necessary to look particularly to the nature of the act 
committed in this case, in order to determine whether it 
s~ ~Jou an “unlawful act” as comes within the purview of 
the statute. 

In the cases of Ford v. State, T1 Neb. 246; Lindsay v. 
State, 46 Neb. 177, and Schultz v. State, 89 Neb. 34, the 
unlawful acts were held to be sufficient. In the Ford case 
the defendant playfully pointed a pistol at another person, 
having some reason to believe that it was not loaded. The 
pistol was accidentally discharged and the person unin- 
tentionally killed. The court held, in accord with the 
general holding in other states on that question (note, 5 
A. L. R. 611), that the intentional pointing of a pistol 
was a criminal assault, and, however unintentional might 
have been the act of shooting, the act of intentionally 
pointing the pistol was an act calculated to endanger the 
»safety of the person pointed at, and was an act which 
might reasonably, by accident, result in death. 

In the Lindsay case, supra, the defendant and another 
engaged in a prize fight, contrary to the statute. This 
was not only an unlawful act, but a mutual combat, tend- 
ing to cause severe personal injuries to the combatants, 
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and the killing of one during the fight was, therefore, held 
to be manslaughter. 

In the Schultz case, supra, defendant was convicted of 
manslaughter by reason of his having killed a person 
while driving his automobile at an unlawful rate of speed 
upon the streets of Omaha. The speed statute prohibited 
the driving of any vehicle at a greater rate of speed than 
was reasonable and proper, with regard to the traffic, or 
“so as to endanger the life or limb of any person.” Comp. 
St. 1909, ch. 78, sec. 147. It is apparent that to drive a 
cal so as to endanger the life or limb of any person evi- 
dences such disregard for the safety of persons on the 
street as to supply the intent to do wrong and to inflict 
injury. In that case it was argued that the violation of 
the speed statute was an-act merely malum prohibitum, 
and was not criminal in its nature, and, therefore, not an 
unlawful act within the manslaughter law. To this the 
court said that, since it appeared the act was done with 
a careless disregard for the safety of others, it was suff- 
cient, and that “there seems to. be no conflict in the de- 
cisions where the defendant is violating some statute, 
and where his manner is negligent and careless. The 
courts in such cases uniformly say that he is guilty of 
manslaughter if the death of some other person is the 
result.” 

We believe the rule to be that, though the act, made un- 
lawful by statute, isan act merely maluwm prohibitum and 
is ordinarily insufficient, still, when such an act is accom- 
panied by negligence or further wrong, so as to be, in its 
nature, dangerous, or so as to manifest a reckless disre- 
gard for the safety of others, then it may be sufficient to 
supply the wrongful intent essential to criminal homicide, 
and, when such act results in the death of another, may 
constitute involuntary manslaughter. 

Such an unlawful act alone, unaccompanied by negli- 
gence, is insufficient. Potter v. State, 162 Ind. 213, 64 L. 
R. A. 942; State v. Horton, 189 N. Car. 588, 1 L. R. A. 
n. s. 991; Hstell v. State, 51 N. J. Law, 182; Common- 
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wealth v. Adams, 114 Mass. 323; People v. Pearne, 118 
Cal. 154; State v. Trollinger, 162 N. Car. 618. 

In the case of Potter v. State, the court held that the 
death of one of the participants in a friendly scuffle 
through the accidental discharge of a pistol, carried in 
the pocket of the other, contrary to the provisions of a 
statute, cannot be said to be caused in the performance 
of an unlawful act so as to render the one carrying the 
pistol guilty of manslaughter, under provisions of a 
statute similar to the statute of.our state. The court in 
that case said (p. 217): “As a general rule, the law has 
such a high regard for human life that it considers as un- 
lawful all acts which are dangerous to the person against 
whom they are directed, no matter how innocently they 
may be performed. A person will not be permitted to 
do an act which jeopardizes the life and safety of another, . 
and then, upon plea of accident, escape liability for a 
homicide involuntarily resulting from his reckless or care- 
less act or conduct. * * .* The case at bar does not 
fall within that class of cases where the homicide is the 
result of culpable carelessness or negligence of the ac- 
cused party in using or handling a dangerous weapon.” 

In the case of State v. Horton, the court held that the 
mere violation of the statute, making it unlawful to hunt 
on another’s property without a permit, is not such au 
unlawful act as to render an accidental homicide, com- 
mitted while so doing, a criminal offense. 

In the case of Esteli v. State, the defendant attempted 
to drive a wagon through a toll gate, in violation of law, 
and the toll gate keeper ran in front of the horses to stop 
them and was run over and killed. There the court said 
(p. 185): “In this case the jury should have been told 
that the defendant was guilty as charged, if he did the 
unlawful act in question under conditions that were dan- 
gerous to the toll gate keeper; as, if he drove through the 
gate at a rapid pace, or urged his team of mules on after 
they had been seized by the deceased, * * * the 
criminality consisting of the two elements, of the unlaw- 
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fulness of the act, and the unlawfulness and danger in 
the mode of its execution.” 

In the cases of People v. Barnes, 182 Mich. 179; Com- 
nonwealth v, Adams, and People v. Pearne, supra, it was 
held that driving in excess of the specific number of miles 
an hour fixed by law, when not accompanied by careless- 
ness, was insufficient; the court in the Pearne case saying 
that it was not a sufficiently unlawful act “unless at the 
time of the accident he (the defendant) was driving in a 
‘dangerous mannev.’ ” 

On the other hand, where the act which is unlawful is 
malum prohibitum merely, but is accompanied by uegli- 
gence and, in its performance, the safety of others is reck- 
lessly disregarded, it is held sufficient. Sparks v. Com- 
monwealth, 3 Bush (Ky.) 111, 96 Am. Dec. 196; Brittain 
v. State, 36 Tex. Cr. Rep. 406; Silver v. State, 18 Ga. App. 
722; State v. De Fonti, 34 R. 1. 51; State v. Keever, 177 
N. Car. 114. 

_ Inthe case of Sparks v. Commonwealth, supra, a young 
man, walking along the streets of the town, drew a re- 
volver and said, “Let us have a Christmas gun,” inquired 
how much the fine was, and, wheeling half about and 
pointing the gun backwards over his shoulder, fired and 
killed a bystander. The law prohibited the discharge of 
fire arms within the town. It was held manslaughter in 
the commission of an unlawful act, and, though the court 
declared the unlawful act was an offense malwm pro- 
hibitum, went on to point out that (p. 115): “Sparks 
drew his pistol with the avowed intent illegally to shoot it 
then and there in the town, along its streets, where he not 
cenly had the right to infer that people lived in close 
proximity and might be passing, but when he actually 
knew several then of his company were passing. His 
throwing it over his shoulder, with a half-face about, with 
the muzzle toward those in his rear, manifests such reck- 
lessness and want of caution.as to indicate not only an 
entire absence of every precaution to prevent the pistol 
from firing, but impresses the mind that he did recklessly 
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and intentionally so fire it; and whether he intended 
thereby to wound or kill any one, it was so highly disre- 
gardful of law, order, and the personal rights and safety 
of others, who may then have been in ‘the streets, as to 
make him criminally responsible for its results.” 

In the case of Brittain v. State, supra, under a statute 
prohibiting the carrying of a pistol upon the person, a 
boy, in a party of young people, drew a revolver, and, 
when flourishing it about, it was discharged and another 
boy killed. The court said (p. 413): “We fail to see 
how the act of displaying the pistol on the occasion al- 
luded to can be severed from the act of carrying a pistol 
on and about the person of the appellant; and, if he was 
so displaying it, and such display was negligent, and in 
a manner calculated to endanger the lives of persons 
standing around, and it was discharged, and deceased was 
killed, it would constitute the act of negligent homicide 
of the second degree.” Under the Texas statute, a second- 
degree homicide is homicide in the commission of an un- 
lawful act. 

In the case of Silver v. State, supra, a person, not a 
physician and therefore in violation of a statute, admin- 
istered, by means of a hypodermic, morphine to another 
in. such quantity as to cause death, and was held guilty 
cf manslaughter in the commission of an unlawful act. 
‘Vhe court held that, though the act was merely maluwm 
prohibitum, it was sufficient to support the charge. The 
question of negligence was not, in that case, discussed, 
though the administration of such a potent drug by one 
unskilled in the use of it would seem to us to have justi- 
fied the finding that such action was reckless conduct. 

In the case of State v. De Fonti, supra, the defendant 
was charged with the unlawful sale of intoxicating liquor, 
in which wood alcohol had been negligently mixed and 
mingled, and which the purchaser had drunk and, as a 
result, died. The court held that the mere sale of liquor, 
in violation of the prohibitory law, was only malum pro- 
hibitum, and not such an unlawful act as to be sufficient 
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in itself to support the charge of manslaughter, but upon 
the matter of negligence, under a statute apparently not 
similar to our own, the court held that the defendant was 
sufficiently charged in the indictment with “negligent 
manslaughter,” saying (p. 57): “Hither the accused 
knew that he was delivering wood alcohol, a deadly poison, 
in place of whiskey, or he negligently represented the 
liquid so delivered to be whiskey without having any 
knowledge whether it was or was not the whiskey which 
had been called for. So acting in either event he must be 
held liable for the consequences of his act if it be proved 
at the trial.” 

A case somewhat similar to that is State v. Keever, 
supra, where intoxicating liquor had been unlawfully 
sold which contained 88 per cent. of wood alcohol, and 
the drinking of which caused the death of the recipient. 
The court held that it was manslaughter in the commis- 
sion of an unlawful act, saying (p. 117): “If the de- 
fendant put wood alcohol in the liquid to produce intoxi- 
cation, without knowledge of its poisonous quality, and 
proceeded to sell such decoction, he was engaged in an 
unlawful as well as a reckless business, and if death en- 
sued because of such poison he is guilty of manslaughter. 
* * * When the defendant sold this liquid to the de- 
ceased he was engaged in an unlawful act, and if the de- 
ceased died in consequence of the poison put in it by de- 
fendant, although innocent of any purpose to kill, he is 
guilty of manslaughter.” It is apparent that the decision 
in that case turned largely on the question of defendant’s 
negligence, though the court declared that the unlawful 
act alone would have been sufficient. 

Turning, then, to the case under consideration, it is 
our opinion that the giving or furnishing of intoxicating 
liquors, unaccompanied by any negligent conduct, though 
unlawful, is but an act merely malum prohibitum. The 
person who treats his friend, even though the act be un- 
lawful, has no intent to harm, nor is such an act calculated 
or intended to endanger the recipient of the liquor. We 
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cannot go .so far as to say that such an act, prompted 
perhaps by the spirit of good-fellowship, though prohib- 
ited by law, could ever, by any resulting consequence, 
be converted into the crime of manslaughter; but, where 
the liquor by reason of its extreme potency or poisonous 
ingredients, is dangerous to use as an intoxicating bev- 
erage, where the drinking of it is capable of producing 
direct physical injury, other than as an ordinary intoxi- 
cant, and of perhaps endangering life itself, the case is 
different, and the question of negligence enters; for, if the 
party furnishing the liquor knows, or was apprised of 
“such facts that he should have known, of the danger, 
there then appears from his act a recklessness which is 
indifferent to results. Such recklessness in the furnish- 
ing of intoxicating liquors, in violation of law, may con- 
stitute such an unlawful act as, if it results in causing 
death, will constitute manslaughter. 

The evidence here was sufficient, as we view it, to war- 
rant a submission of the charge of manslaughter to the 
jury. 

The defendant, it seenis, distilled this liquor himself. 
It was at least home-made whiskey. The danger of drink- 
ing such liquor, by reason of its extreme potency and its 
frequently containing poisonous ingredients, is commonly 
known. The defendant may have been dealing with an 
unknown quantity, but, as was said in the Keever case, 
he was handling a dangerous weapon. There is evidence 
to show that he knew this particular liquor was extremely 
powerful. He saw its effect on Chris Nelson and on 
Stromer in the morning; yet that evening he offered it to 
the Prosser boys and invited them to drink all they 
wanted. There is substantial proof that the liquor was 
dangerous. That two drinks of it should paralyze three 
men within a few minutes after drinking, and that one of 
these men, as a result, should die in a few hours, as hap- 
pened in this case, sufficiently raises the issue of its dan- 
gerous character for the jury. 

Defendant contends that the drinking of liquor by de- 
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ceased was his voluntary act and served ag an intervening 
cause, breaking the causal connection between the giving 
of the liquor by defendant and the resulting death. The 
drinking of the liquor, in consequence of defendant’s act, 
was, however, what the defendant contemplated. De 
ceased, it is true, may have been negligent in drinking, 
but, where the defendant was negligent, then the con- 
tributory negligence of the deceased will be no defense in 
a criminal action. Schultz v. State, 89 Neb. 34; State v. 
Weisengoff, 85 W. Va. 271; 21 Cye. 766. The act of the 
deceased, as we view it, was no more than a concurring 
cause. 

Defendant complains of the court’s instructions, which 
directed the jury that, if defendant furnished intoxicat- 
ing liquor to deceased, and the liquor caused death, de- 
fendant was guilty, but failed to instruct upon the ques- 
tion of recklessness on the part of the defendant. We 
believe the instructions are erroneous in that regard, and 
that the defendant is entitled to a new trial. 

REVERSED AND REMANDED. 


STarE, EX REL. Harvey E, GLATFELTER BT AL., APPELLANT, | 
V. ERNEST CLARK ET AL., APPELLEES. 


Firep Aprit 11, 1921. No. 21825. 


Mandamus: Svurriciency or Pieapincs. Pleadings examined, and, as 
against the objections made, held sufficient to warrant a writ of 
mandamus. 


APPEAL from the district court for Merrick county: 
A. M. Post, Jupen. Reversed, with directions. 

W. 1. Thompson and J. C. Martin, for appellant. 

Walter Rk. Raecke and Horth & Ryan, contra. 


FLANSBURG, J. 

This is a companion case to State v. Hart, p. 61, post. 
This action is to procure a writ of mandamus against the 
county board of health of Merrick county, to require it to 
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abate a nuisance, such as is set up and described in the 
petition in the Hart case. One of the ponds declared to 
be a nuisance in that case extended beyond the city limits 
and, therefore, as to such part outside of the city, was 
within the jurisdiction of the county board, and is the 
part here involved. The petitions and the alternative 
writs which were issued in the two cases are substantially 
alike. 

The duties and powers of the county board are fixed by 
section 2737, Rev. St. 1913 (as amended by chapter 55, 
Laws 1919), and section 2738, Rev. St. 1918. By the 
latter section, the county board is ordered to obey the 
rules and regwations of the state board of health, one of 
which, by the admissions in the briefs, appears to be: “It 
shall be the duty of the county board of health to formu- 
late rules and regulations to protect the people against 
communicable diseases, nuisances, and the exposing of 
offensive matter, and such other rules and regulations as 
will prevent the introduction and spread of disease, and 
the exposing of offensive accumulations that will in any 
way tend to discomfort the person or eudanger the health 
of any or all members of the community. * *. * Nuis- 
ances shall be abated according to the law, and accord- 
ing to rules and regulations.” 

Whether or not, when such a nuisance is admitted to 
exist, the statute itself is mandatory upon the county 
board that it shall abate the nuisance, or whether the 
siatute simply confers the power, is not raised nor argued 
(28 Cyc. 269), though it seems to be conceded that the 
statute in such event may be construed as mandatory, 
and it is not disputed that the above regulation, made by 
the board, is one which the county board is required to 
ohey. 

Respondents in this case demurred to the alternative 
writ, raising specifically the same objections as in the 
ether case. Having admitted that the nuisance exists, as 
alleged, it seems to us that, under the statute and regula- 
tions above set out, it became the affirmative duty of the 
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county board to act, and that such duty could be required 
by mandamus. 

It is to be further noted in this case that the county 
board had specific statutory power to make rules and reg- 
ulations to prevent nuisances and unsanitary conditions, 
and to provide penalties for the violation thereof. Sucha 
rule or regulation, with proper penalties provided, might 
have been found sufficient to cause an abatement of the 
nuisance. . 

' The same questions are raised in this case as in State v. 
Hart, supra, and for the reasons therein given the case 
is reversed and remanded. It is therefore ordered that 
unless further answer is made by respondent, judgment — 
be entered in favor of ‘the relators upon the pleadings, 
and that a peremptory writ issue. 

REVERSED. 


STATE, EX REL, HAnvEY HE. GLATFELTER ET AL., APPELLANT, 
Y. BERTRAND EX. HART ET AL., APPELLEES. 


Fiitep Aprit 11, 1921. No. 21826. 


1. Mandamus: ABATEMENT OF NUISANCE: Boarp oF HEAttTH: In- — 
TERFERENCE WITH Boarp’s Discretion. In an action of mandamus 
to compel a board of health to abate a nuisance, where, by the 

: pleadings, it is admitted that a nuisance exists and that it is the 
duty of the board, under the law, to abate it, it is not an inter- 
ference with the board’s right to exercise a discretion on the ques- 
tion of the determination of whether a nuisance exists, for the 
court to peremptorily order that the board abate the nuisance. 


2. Where the board has a legal discretion to deter- 
mine the manner of abating nuisances, though the court cannot 
control that discretion, it may, in a clear case, order that the 
board act and exercise its powers in that regard. 

3. PLEADING. Where the ordinance of a city of the 


second class requires the city board of health to abate nuisances 
and delegates to such board full power to take all measures neces- 
sary, the fact that the alternative writ does not disclose that the 
board has funds, or show what funds are at its disposal for such 
‘purposes, is not fatal to a statement of the cause of action, since 
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lack of funds, or the means of procuring funds, is a matter that 
must affirmatively appear, and, where it does not appear, must be 
set up as a matter of affirmative defense. 


APPEAL from the district court for Merrick county: 
A. M. Post, Juper. Reversed, with directions. 


W. T. Thompson and J. C. Martin, for appellant. 
Walter R. Raccke and Horth & Ryan, contra. 


FLansBure, J. 

Mandamus action to compel the board of health of Cen- 
tral City, Nebraska, to abate, or cause to be abated, a 
nuisance. The court allowed an alternative writ to issue, 
requiring the board to show cause why it should not abate 
the nuisance or cause it to be abated. To this writ the 
respondents filed a demurrer, which the court sustained. 
The respondents elected to stand upon the demurrer, and 
judgment of dismissal was entered. 

The statute (Rev. St. 1913, sec. 8279) provides that 
mandamus cases shall be tried upon a writ and answer. 
The demurrcr to the writ is, therefore, irregular, but will 
be treated as an admission of the facts alleged in the 
alternative writ, and the writ only will be considered. 
King v. State, 50 Neb. 66; State v. Home Street R. Co., 
43 Neb. 830. 
_ The lower court’s decision was based upon the ground 

that the alternative writ disclosed a defect of parties 
defendant, in that those persons, maintaining the nuis- 
ance, were not joined in the suit; and, on the further 
ground, that the alternative writ did not contain facts 
svfficient to constitute a cause of action. 

The alternative writ, among other things, discloses that 
the respondents were members of the board of health, 
under section 5015, Rev. St. 1913 (as amended by chapter 
44, Laws 1919); that the ordinances of the city provided 
that—“The board of health * * * ¢shall exercise gen- 
eral supervision over the health of the city, and shall have 
full power to take all measures necessary to promote the 
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health and cleanliness thereof, to abate nuisances of 
every description on public and private property,” and 
that “the board of health shall cause all nuisances to be 
abated with reasonable promptness.” It was further set 
out that there ‘was a pond of stagnant water, within the 
city limits and near the residences of the relators, which 
was being used by the citizens of the town as a dump for 
refuse, garbage, junk, sewage, and vegetable and animal 
matter, and which, ‘in process of decomposition, create a 
breeding place for flies, disease germs, and mosquitoes, 
producing a vile, sickening, offensive odor, contaminat- 
ing the waters in said pond or pit, which have no outlet on 
the surface, but which polluted waters percolate through 
the sand and gravel in the vicinity of said pond or pit 
and pollute and render unsanitary and unfit for use the 
water in the wells of the relators, greatly endangering 
the health and lives of the citizens and creating a nuis- 
ance.” And itis further set out that the respondents had 
been requested by the relators to abate said nuisance, but 
had failed, neglected, and refused to do so. 

The first objection is that the owners of the property, 
upon which these ponds are situated, should have been 
made parties defendant, so that they would become bound 
by the order of the court. It is true that a writ of man- 
damus issued against the board of health would not be 
binding upon the owners of the property, nor would the 
order protect the members of the board of health in their 
actions in abating the nuisance, should their actions, as 
{o property owners, later be determined to ‘be unlawful. 
12 R. C. L. 1285, sec. 26. If the nuisance, however, 
actually exists—and it is not denied nor argued that the 
allegations of the alternative writ sufficiently show that 
one does exist—then we fail to see how the board of health 
would need any judgment to protect it in its actions to 
abate, or cause to be abated, the nuisance. It is only 
where it is doubtful whether a nuisance, in fact, does 
exist that the board of health, for its own protection, 
need proceed by some legal action. The alternative writ 
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does not attempt to control the board as to the manner in 
which the nuisance shall be abated. That is left entirely 
with the option of the board. It seems clear to us that 
the owners of the property were not necessary parties. 

It is further objected that the facts alleged are in- 
sufficient to show a cause of action, since the matter of 
determining whether or not a nuisance exists is a matter 
Jeft to the sound discretion of the board, and that the 
court cannot intervene to direct ov control the exercise of 
that discretion. Had it appeared from the allegations 
of the writ that an investigation was necessary, or that 
the exercise of judgment would be required, in order to 
determine whether or not a ninsance. does, in fact, exist, 
ov had it appeared that the board had exercised its judg- 
ment and had determined that a nuisance did not exist, 
the objection might have been well taken, but, where the 
board admits that a nuisance exists, and adinits that by 
the ordinances of the city it is peremptorily commanded 
to abate such imisance, and, where it is not denied that 
its duty to do so under the law is clear, it is quite ap- 
pavent that a writ of mandamus would not interfere with 
nor contvol the exercise of the board’s discretion, but 
such a writ would simply compel the performance of a 
duty which the board itself admits devolves upon it. The 
manner in which the nuisance shall be abated, or be caused 
to be abated, is within the discretion of the board, and 
that discretion the court cannot usurp. Nevertheless, 
the court may order that the board act and exercise its 
judgment and choice of the means and manner to be 
adopted for the abatement of the nuisance. State v. Hoc- 
tor, 98 Neb. 15; State v. Lincoln Medicai Colicge, 81 Neb. 
533; 26 Cyc. 158. 

It is further suggested by respondents that no affirma- 
tive allegation of the writ discloses that the board was 
furnished with sufficient moneys to abate the nuisance. 
It is argued that the prayer of the petition in mandamus 
is that the ponds be filled with dirt, and that this manner 
of abating the nuisance would entail enormous expense. 
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The alternative writ, however, does not require that the 
ponds be filled, but only that the board “abate, or cause 
to be abated,” the nuisance. It is possible that a discon- 
tinuance of the use of the ponds for a dump, together 
with the use of disinfectants, may be all that is necessary. 
Furthermore, the board is left to decide whether it shall 
proceed directly or shall bring an action to compel the 
owners of the properties to abate the nuisance at their 
own expense, which action it no doubt has sufficient dele- 
gated authority to institute. Village of Kenesaw v. Chi- 

cago, B. & Q. R. Co., 91 Neb. 619; Board of Health of City 
of Yonkers v. Copcutt, 140 N. Y. 12, 23 L. R. A. 485. But: 
the objection that the writ does not disclose what funds 
are at the disposal of the board is not fatal. Where the 
city has ordered certain things to be done and consti- 
tuted the board its agent, with full power to take all 
measures necessary, it is to be presumed that the city 
has provided, or is ready to provide, the necessary ex- 
penses for the carrying out of such measures. Moreover, 
if the board was without funds, or the ability to procure 
funds, that was a matter for affirmative defense, to be set 
up by answer to the alternative writ, and, had a peremp- 
tory writ been issued and the board been without funds ov 
ability to abate the nuisance, a showing of those facts 
made to the district court would no doubt be sufficient 
‘ground to release it from theorder. Savannah & Ogeechee 
Canal Co. v. Shuman, 91 Ga. 400. 

For the reasons given, it is onr opinion that the relators 
were entitled to a judgment on the pleadings and io the 
issuance of a peremptory writ. It is therefore ordered 
that the case be reversed and remanded and that oppor- 
tunity be given respondent to make further answer and 
in case no such answer is made that judgment on the 
pleadings be entered. 

REVERSED. 
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SENA JENSEN, APPELLANT, V. GRAND LopGE, ANCIENT ORDER 
UNITED WORKMEN, OF NEBRASKA, APPELLEE. 


FiLep APRIL 11,.1921. No. 21376. 


1. Insurance: Susrension. Laws of a fraternal benefit association 
provided for automatic suspension, without notice, upon failure to 
pay a monthly assessment within the time limited. The insured 
made his last payment in May, and died in September, having 
been in suspension on the records since June. His beneficiary 
claimed the May payment was on the June assessment, that the 
suspension was wrongful, and that the insured was excused from 
tendering subsequent assessments. No such claim was made by 
the insured, there was no communication between him and the 
lodge after May, and no tender of later assessments. Held, no 
basis for the theory that neglect to make such tender was ex- 
cused. 

VALIDITY OF ASSESSMENT. Where, by mutual consent, 
the holder of a certificate of insurance in a fraternal benefit asso- 
ciation surrenders the same and accepts a new certificate, his 
beneficiary, in an action upon the latter, can raise no question as 
to the validity of the assessment rates levied upon the original 
certificate, which were paid in full without protest. 

TENDER. In an action upon a fraternal benefit 
certificate, the beneficiary will not be heard to claim that the in- 
sured was excused from paying or tendering assessments because 
the amount thereof was increased by an amendment to the by- 
laws not validly enacted, in the absence of evidence that payment 
thereof was tendered at the rate established prior to the attempted 
amendment. 

4. Evidence examined, and held to establish that the insured aban- 
doned his insurance and his rights as a member. 


APPEAL from the district court for Douglas county: LEE 
S. Este.ie, Jupce. Affirmed. 


Gray & Brumbaugh and Byron G. Burbank, for ap- 
pellant. 


Nelson C. Pratt, E. J. Lamb and Edward F. Leary, 
contra. 


Dorsey, C. 
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John M. Jensen became a member of the Ancient Order 
of United Workmen and received a benefit certificate for 
$2,000 therein on October 9, 1903. In April, 1917, he sur- 
rendered his certificate and accepted another for $1,000. 
He paid all dues and assessments up to June 1, 1917. On 
June 29, 1917, he was suspended for alleged nonpayment 
of the assessment due on the first of that month, and died 
September 29,1917, without having been reinstated. This 
action is brought by his widow, as beneficiary, to recover 
upon the certificate. The trial court, upon motion of both 
parties for a directed verdict, withdrew the case from the 
jury and rendered judgment dismissing plaintiff’s action, 
and she seeks a reversal of that judgment. 

When Jensen first became a member, the monthly rate 
upon his $2,000 certificate was $1. This continued until 
October 1, 1909, when it was increased to $1.70. There 
was also an additional emergency fund of 70 cents a 
month on each $2,000 certificate, created May 1, 1905, 
which ran until October 1, 1909. Jensen paid these in- 
creased rates and continued to pay them, when, after 
September 1, 1915, the regular monthly assessment was 
increased to $2.30. On May 1, 1917, there was an amend- 
ment to the by-laws requiring the payment of $2.83 a 
month on a $1,000 certificate. Jensen had reduced his 
certificate from $2,000 to $1,000 on April 24, 1917. He 
paid only one assessment at the rate of $2.83, in May, 
1917. 

The plaintiff, in her petition, alleged that Jensen, who 
for many years had been a member in good standing, re- 
ceived on April 24, 1917, from the defendant the benefit 
certificate for $1,000 sued upon, in which plaintiff was 
named as beneficiary; that on September 29, 1917, he died 
while in good standing, and that the defendant thereby 
became indebted to the plaintiff upon the certificate in 
question; that Jensen had done and performed every- 
thing required of him up to the time of his death; and 
that the plaintiff had given proper notice and otherwise 
performed the contract. 


: 
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In its answer, the defendant admitted that Jensen be- 
came a member on October 9, 1903; alleged that there- 
upon he paid $1 to the local lodge upon a beneficiary cer- 
tificate of . $2,000, which he surrendered in April, 1917, 
when he took the certificate sued upon. It was further 
averred that, preliminary to becoming a member in Octo- 
ber, 1903, Jensen signed an application in which he 
agreed to be bound by all by-laws then in force or subse- 
quently enacted. The answer set forth the laws in force 
when Jensen became a member, by which it was provided 


’ that there should be due on the first day of each month 


from every member holding a $2,000 certificate the sum 
of $1, payable on or before the 28th day of that month; 
that upon failure to pay within that time the member 
would stand suspended, without any action being re- 
quired of the lodge or of any officer thereof, and that the 
suspended member might be reinstated upon certain con- 
ditions. The facts with reference to the various in- 
creases of the assessment rate, as hereinbefore set forth, 
were also pleaded in the answer, and it was alleged that 
all laws and rules by which the same were put in effect 
had been filed with the insurance commissioner, as re- 
quired by law. It was further alleged that, by virtue of 
one of thcse laws, which becaine effective May 1, 1917, 
Jensen became liable on that date, and on the first of 
every month thereafter, for an assessment in the suin of 


’ $2.88 on his $1,000 certificate; that he failed to pay the 


assessment falling due on June 1, 1917, and by reason of 
his default had forfeited his rights and become sus- 
pended; that he made no effort to be reinstated, and there- 
after made no tender or payment of any sum whatever; 
whereby he abandoned his insurance. To this answer a 
general denial was pleaded by way of reply. 

It is undisputed that Jensen paid no assessment after 
the first one for $2.83 paid in May, 1917, after he sur- 
rendered his original $2,000 certificate and accepted the 
$1,000 certificate sued upon, although his death did not 
occur until September 29, 1917. Under the admitted law 
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of the defendant, which appears never to have been 
changed since Jensen became a member, there was a reg- 
ular assessment falling due on the first day of each month 
and payable on or before the 28th day of that month, and, 
if it was not paid at that time, the member stood sus- 
pended without any affirmative action by the lodge. 
Thus, in order to sustain the plaintiff’s contention that 
Jensen was in good standing when he died, it is necessary 
to find some explanation for his failure to pay or tender 
the assessments which, on the surface at least, appear to 
have been delinquent for the months of June, July, Au- 
gust, and September. 

The plaintiff's theory is that, when he first became a 
member and paid his first dollar on October 9, 1903, it was, 
in reality, not in payment of the October assessment which 
_ was due October 1, and was therefore past due when he 

joined, but an advance payment of the assessment falling 
due November 1; in other words, that, when a member 
joined after the 1st day of any month, he was not liable 
for the assessment of that month, but his liability would 
commence on the first day of the following month. In 
support of this theory, the plaintiff relies upon an inter- 
pretation of the laws of the order made by its own law 
conmunittee and cansidered and upheld by this court in an 
unpublished opinion by McGirr, C., in Carey v. Ancient 
Order United Workmen, No. 20397. From this it is argued 
that the dollar which he paid October 9, 1903, should have 
' Geen credited in payment of November, instead of Octo- 
ber, and that this mistake in bookkeeping continued 
through the entire period of Jensen’s membership. When, 
therefore, he paid $2.83 in May, 1917, it should have been 
credited, so the plaintiff contends, in payment of the 
June, 1917, assessment, his suspension for nonpayment 
of the assessment for that month was wrongful, and he 
“was thereby excused from tendering the subsequent as- 
sessments. 

Assuming that the May, 1917, payment should have been 
credited upon the June assessment and that it was paid, 
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does it follow that Jensen was thereby excused from 
tendering the July assessment? In considering that 
question it is necessary to bear in mind the laws of the 
order relative to suspension in connection with the con- 
duct of Jensen. The record does not show any move on 
his part after he made the May, 1917, payment; it was 
‘not as if he had tendered it in payment of the June 
assessment, and the lodge had refused to so credit it, 
and suspended him in consequence thereof.- It was the 
law of the order that a delinquent member should stand 
suspended on the 29th day of the month without any 
notice on the part of the lodge’ If, on the other hand, 
notice of some sort had been prescribed as a condition 
precedent to legal suspension, and notice had been given 
Jensen on the wrongful supposition that his assessment 
for June, 1917, was unpaid, there would be ground to 
argue that he would thereby be excused from the tender of 
subsequent assessments, because, in that case, it would 
have been the affirmative wrongful act of the lodge that 
suspended him, and the defendant would be in no position 
to urge that his rights were forfeited by failure to make 
Jater tender. 

There is nothing in the record to show that, if he had 
tendered the July assessment, the lodge would have re- 
fused to receive it because of the nonpayment of the 
June assessment. It does not appear that he ever called 
to the attention of the lodge any claim that he was entitled 
to have his payment in May, 1917, applied upon the June 
assessment, or, in fact, that he ever made or entertained 
such a claim in his lifetime. There is nothing to indi- 
cate that when the time came to pay the July assessment 
anything had in the meantime transpired from which he 
could have had any right to assume that he was sus- 
pended, unless it be taken for granted that he was aware 
ef the fact that his payment in May applied to that: 
month’s assessment and not to June. If Jensen in good 
faith thought when he paid in May that he was paying 
and was entitled to credit for June, in the absence of any 


Vou. 106] JANUARY TERM, 1921, 71 


-Jensen v..Grand Lodge, A. O. U. W. 


notice to him from the lodge of his suspension, it cannot 
be inferred that he refrained from tendering the July 
assessment because he was suspended in June. 

There was no evidence that the lodge ever notified 
Jensen that it considered him suspended or that he ever 
knew that he was suspended. There was simply the 
customary notation “suspended” marked opposite his 
name on the lodge books on June 29. He made no tender 
or other move and gave no sign, from May until he died 
on September 29, indicating that he continued to regard — 
himself as a member in good standing. There was nothing 
to distinguish his attitude after his last payment in May 
from that of a member who had made up his mind to drop. 
his insurance. When he first became a member he agreed 
tc be bound by the provision for automatic suspension, 
without affirmative notice. Such a provision has been held 
valid and self-executing. Field v. National Council, K. & 
L. of S., 64 Neb. 226. Jensen had no knowledge or notice 
that he had not been credited with the June assessment, 
cr that the lodge would not have credited him therewith if 
he had demanded it, if in good faith he thought he had 
paid it, and, in that event, if he desired to keep his cer- 
tificate in force, it was incumbent upon him to tender the 
July assessment. 

From the time when Jensen took out his original $2,000 
certificate down to April, 1917, when he surrendered it in 
exchange for the $1,000 certificate sued upon, there were 
successive increases in the assessment rates from the 
original $1 a month to $2.30, all of which Jensen paid. 
The defendant offered the various amendments to its laws 
establishing these increases, and the plaintiff objected to 
them because there was inadequate proof that they had 
been enacted and promulgated in conformity with the 
laws of the order. Jensen having paid all these increased 
assessments on his old certificate without protest and sur- 
rendered it, accepting a new contract, we think that his 
beneficiary cannot complain of any lack of validity in the 
rates applicable to the old contract, and that these objec- 
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tions are therefore immaterial. 

There remains the objection of the plaintiff that the 
amendment to the by-laws establishing the rate of $2.88 
a month on the new $1,000 contract, effective May 1, 1917, 
was not validly enacted or promulgated. In the light of 
the views hereinbefore expressed, we consider it unes- 
sential to determine whether or not the amendment in 
question was properly adopted. Jensen was bound by 
the law which had. existed unchanged ever since he first 
became a member, that a regular monthly assessment was 
due on the first day of each month, payable on or before 
the 28th day of that month. It was therefore necessary 
for him to pay or tender some amount—if not $2.83, then 
the sum that he considered sufficient according to the 
proper interpretation of the laws of the order—on or 
before the 28th day of July, 1917, assuming that his June 
assessment was paid, as the plaintiff contends. He could 
not stand aloof on some objection to the rates which he 
did not communicate to any officer of the lodge, but kept 
concealed within his own breast, and refrain from taking 
any step whatever to comply with the law requiring the 
payment of monthly assessments. 

The plaintit? cannot claim that Jensen was excused 
from paying the amended rate on the ground that it was 
invalid and excessive, without showing a disposition to 
keep the insurance in force by tendering the old rate. 
Having failed to pay or tender any assessment after his 
payment in May, 1917, we think that the defense that 
Jensen abandoned his insurance was conclusively estab- 
lished, and we therefore recommend that the judgment 
of the court below be affirmed. 

Per Curtam. For the reasons stated in the foregoing. 
opinion, the judgment of the district court is affirmed, 
and this opinion is adopted by and made the opinion of 
the court. 

AFFIRMED. 
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STANDARD GRAIN COMPANY, APPELLEE, V. STATE BANK OF 


1. 


OMAHA, APPELLANT. 
Finep Aprin 11, 1921. No. 21413. 


Carriers: Brt~s or Lapinc: Conversion. Under rules of the 
Omaha Grain Exchange, when a car of. grain is sold and the bill 
of lading is assigned, the buyer issues a receipt stipulating that 
title shall remain in the seller until the grain is paid for, and a 
notation of the issuance of the receipt is stamped upon the bill 
of lading, thereby giving notice to Exchange members that nego- 
tiation of the bill of lading is prohibited until the seller is paid. 
_ Held, that'a bank to which a bill of lading bearing such notation 
is indorsed, with accompanying draft, for deposit and credit, and 
through which the said paper is negotiated and the grain wrong- 
fully sold, is liable to the owner for conversion, if knowledge on 
the bank’s part of the meaning of said notation and of the Ex- 
change rules is directly shown or can reasonably be inferred from 
its previous experience and dealings. 
: Notice. Evidence examined, and held that the 
appellant bank was shown to have had knowledge of the mean- 
ing of the restrictive notation upon the bills of lading and was 
therefore put upon inquiry and chargeable with notice of the ap- 
pellee’s title to the grain. 
Liasmiry or Acent. The fact that a 
bank acts as agent for the collection of a draft with bill of lading 
for grain attached, and not as purchaser thereof, will not relieve 
it from liability to the owner of the grain if, from a notation ap- 
pearing on the face of the bill of lading, the bank, under the cir- 
cumstances of the case, is chargeable with knowledge that its 
principal is without authority to negotiate it. 
: Law Governinc. Subsequent transfers of a bill 
of lading constitute new and independent contracts which ar:2 
governed by the law of the state where made. 


Appeal from the district court for Douglas county: 


ARTHUR C. WAKELEY, JUDGE. Affirmed. 


Gaines, Van Orsdell & Gaines, for appellant. 
Brogan, Ellick & Raymond and C. Y. Offutt, contra. 


Dorsey, C. 
This case was commenced by the appellee, a corporation — 
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dealing in grain on the Omaha Grain Exchange, in the 
form of a suit in equity, praying for an accounting by the 
appellant, a banking institution of Omaha, for the value 
of the contents of three cars of corn which the appellee 
alleged had been converted to its own use by the appellant 
as the result of wrongful negotiation through it of the 
bills of lading therefor, and asking that the amount there- 
of be applied upon the notes of the appellee which the ap- 
pellant held. In its answer, the appellant pleaded a 
denial of the alleged conversion and a counterclaim for 
the amount due on the notes. The cause was tried to the 
court, sitting in equity without a jury, and the court found 
that the conversion had taken place as alleged, and 
_ entered judgment in favor of the appellee for a balance 
remaining after the amount due upon the notes was de- 
ducted from the value of the corn. 

A brief statement of the rules and customs applicable 
te business. upon the Omaha Grain Exchange and to the 
dealings between members thereof and the local banks 
is necessary to a clear understanding of the issues. When 
a car of grain is sold it must be unloaded, weighed and 
graded in order to ascertain the exact price, and, in order 
to make the seller safe in the meantime, the rule is that, 
when the bill of lading is assigned by the seller to the 
buyer, the latter at the same time gives the seller a re- 
ceipt, specifying the car number and other details of the 
transaction, and stating therein that the title to the grain 
shall remain in the seller until paid for. A notation that 
the receipt has been issued is stamped upon the bill of 
lading, and this, under the Exchange rules, imparts con- 
clusive notice to members of the Exchange of the rights of 
the seller and of the fact that the holder of the bill of 
lading has only a conditional title to the car of grain cov- 
ered thereby. It is the custom of banks loaning money to 
dealers on the Grain Exchange to require the deposit 
either of the original bill of lading or, if the car has been 
resold, of the receipt issued as aforesaid, as collateral 
security. 


~ 


ot 
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The appellee’s right to recover rests, in substance, upon 
one or both of the following propositions: 

(1) There was stamped upon each of the bills of lad- 
ing a notation in these words: “Receipt issued for this 
bill of lading under the rules of Omaha Grain Exchange. 
Standard Grain Company.” This, under the rules, was 
notice to members of the Exchange that the appellee had 
reserved title to the grain, and that Richter, to whom the 
appellee had assigned the bill of lading, was prohibited 
from negotiating it until the grain had been paid for. 
The contention is that, by reason of its familiarity with 
such notations upon bills of lading taken by the bank in 
the usual course of its business with dealers upon the 
Grain Exchange, the appellant was chargeable with such 
knowledge of the meaning and effect: thereof as all banks 
habitually dealing with members of the Exchange had, 
or with reasonable diligence should have had. When, 
* therefore, it took the assignment of the bills of lading and 
credited Richter with the amount of the drafts drawn 
thereon, the appellant is presumed to have known that 
the sale of the grain thereby negotiated was unlawful 
and in prejudice of the appellee’s rights. 

(2) The appellant held as collateral security the iden- 
tical receipts referred to in the notations on the Dills of 
lading which it assisted Richter in negotiating, and thus 
knew, or with reasonable care and caution in the protec- 
tion of the securities held by it should have known, that, 
in permitting Richter to negotiate the bills of lading 
through the bank, it was in effect aiding in the destruc- 
tion of the collateral security which it held in trust. 

When Richter indorsed the drafts and the attached 
bills of lading to the appellant bank, and the latter gave 
him credit in his general account for the amount thereof, 
the bank became the holder of the drafts for value in due 
course, and, as between the appellant and Richter, the 
bank had title to the paper. National Bank of Com- 
merce v. Bossemeyer, 101 Neb. 96; 7 C. J. 635, sec. 314. 
And it.is also true that the bank would be regarded as the 
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owner of the grain covered by the bills of lading as 
against an attaching creditor of Richter. Cox Wholesate 
Grocery Co. v. National Bank of Pittsburg, 107 Ark. 601. 

But it is not a question here of the rights or equities 
of the bank as against Richter or his creditors. The 
question is whether, by acting as a medium through which 
the drafts with bills of lading attached.are negotiated, a 
bank makes itself liable as a wrongdoer to the real owner 
of the grain in case the party with whom it deals is with- 
out authority to negotiate them. This question, we think, 
must be resolved upon the general principle that, in con- 
ducting its business, a bank must not. knowingly trespass 
upon the rights of another or assist in perpetrating a 
wrong. It turns, then, upon whether the circumstances 
were such that it could be reasonably inferred that the 
appellant knew that Richter was without authority. The 
appellant is chargeable with such knowledge as a reason- 
able inspection of the bills of lading would convey, in the 
light of its previous experience and information gained 
from similar transactions.. The notation as to the re- 
ceipt having been issued to the appellee under the rules 
of the Exchange clearly appeared upon the face of each 
of the bills of lading. A precisely similar notation was 
referred to and discussed in Rainbolt v. Lamson Bros., 
259 Fed. 546, in which the seine observations were 
made in the opinion: 

“In the uninitiated this unusual notation would arouse 
attention. To such as were initiated it would be ample 
notice as to how the grain was held, and put them upon 
inquiry as to whether the receipt was still outstanding. 
Defendants belong to the latter class. They had a branch 
office at Omaha; they had a membership on the Omaha 
Grain Exchange, and dealt thereon through this mem- 
bership. They cannot be heard to plead ignorance of the 
rules under which members operated.” 

While the case from which we have quoted deals more 
particularly with the knowledge imputable to a member of 
the Exchange from the fact of: his membership, the under- 
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lying principle is, we think, the same with reference to a 
nonmember bank which had opportunities to acquire 
knowledge of the rules and customs of the Grain Ex- 
change. While in the case of a member the existence of 
such knowledge would be presumed. and a member would 
not be heard to dispute it, in the case of an outside party 
dealing with a member of the Exchange it would become 
@ question of fact, to be determined from the circum- 
stances of the case, whether such knowledge existed, and 
in determining that fact it is proper to take into con- 
sideration such inferences as might reasonably be drawn 
indicative of such knowledge. 

There is, it seems to us, abundant evidence in the record 
from the officers of the appellant bank themselves that 
the bank was constantly holding receipts issued upon 
bills of lading of the same import as those involved in the 
case at bar, as well as handling bills of lading on which 
the notation in question appeared, and there was sufficient 
proof along that line to warrant the court in inferring 
that the appellant’s officers were fully informed of the 
rules of the Exchange reserving title in the seller until the 
grain was paid for and prohibiting the negotiation of 
bills of lading stamped with that notation. If other 
proof were wanting, there is the fact that the appellant 
at the very time it dealt with Richter was holding the 
receipts referred to in the notations upon his bills of 
lading, as collateral security upon the appellee’s notes. 
The possession of these receipts was convincing proof 
that the bank knew and relied upon the Exchange rules 
protecting the seller of grain against the negotiation of 
bills of lading, because it treated the outstanding receipts 
as sufficient to show the real ownership of the grain and 
as valid collateral security. 

The remaining proposition asserted by the appellee is 
that, in cooperating with Richter in negotiating the bills: 
ef lading through the bank, the appellant, which held the 
receipts issued thereon as collateral, in effect made pos- 
sible the destruction of the security which it was in duty 
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bound to protect. Appellant’s counsel resist that proposi- 
tion upon the ground that it would impose upon the bank 
a degree of care incompatible with the transaction of its 
routine business. It is argued that it would be im- 
practicable to delay the forwarding of drafts until the 
bills of lading attached to them could be checked with all 
the collateral in the bank to see whether receipts issued 
thereon were held by the bank as collateral in its loan 
department. It does not seem to us that it would impose 
too onerous a burden or create any undue delay for the 
bank to list receipts issued upon bills of lading held by it 
as collateral, with reference to the car number, and thus 
enable the officers of the bank to know positively when 
bills of lading were presented whether the bank held the 
corresponding receipts. But, in view of the foregoing 
discussion, since the appellant bank was bound by its 
knowledge of the rules of the Grain Exchange to refrain 
from participating in the negotiations of any bill of lading 
bearing the notation that a receipt had been issued, the 
fact that it was the pledgee of the receipts issued upon the 
particular bills of lading involved in this suit merely 
makes more emphatic its duty in that respect and the 
probability that it had knowledge of the rules and customs 
of the grain trade. Our conclusion as to the liability of 
the appellant springs from .the notice imparted by the 
notation upon a bill of lading to any bank or other party 
acquainted with its meaning, and is the same whether the 
party thus notified might or might not chance to hold the 
receipt referred to. 

The appellant relies upon two contentions to defeat 
the action. One is that the bank acted as a mere agent 
for Richter in the transaction, and therefore did not, and 
was under no duty to, scrutinize the bills of lading; that 
it was not a purchaser, but a mere forwarder, of the drafts 
and bills of lading to the Chicago and St. Louis banks 
through which the real purchasers acquired the grain. 
The fact remains, nevertheless, that the appellant gave 
Richter immediate credit for the amount of the drafts as 
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a deposit in his checking account and, by so doing, suc- 
ceeded to all of Richter’s title and rights to the extent, at 
least, of the amount that it advanced. It thereby asso- 
ciated itself in the unlawful disposition of the grain which 
might have been detected and prevented if it had given 
heed to the notice of the appellee’s title appearing upon 
the face of the bills of lading. Assuming that the ap- 
pellant acted as Richter’s agent in the transaction, it does 
not follow that it would be relieved of liability because of 
that fact, if it had knowledge. “In accordance with the 
rule that an agent is liable for injury resulting from his 
misfeasance or malfeasance, an agent may be held liable 
in damages to third persons for conversion, unless he acts 
solely for his principal, by his direction, and without any 
knowledge, actual or constructive, of the wrongful con- 
version being committed by the principal.” 2 C. J. 827, 
sec. 501. 

Counsel for the appellant cite Nebraska Hay & Grain 
Co. v. First Nat. Bank, T8 Neb. 334, wherein the bank was 
held not liable for a forged bill of lading attached to a 
draft negotiated through the bank as collecting agent. In 
that case, however, nothing irregular or out of the usual 
course appeared upon the face of the bill of lading, and 
the decision was based upon the fact that the bank was 
without notice or knowledge of any wrongdoing. 

Finally, it is contended by the appellant that, because 
the bills of lading were originally issued in Iowa and the 
cars were originally consigned from one point in Iowa to 
another point in Iowa, all subsequent transfers thereof 
are governed by the laws of that state. An Iowa statute 
is pleaded, to the effect that any alteration or addition 
to the bill after its issue without authority of the carrier 
shall be void, and it is argued that therefore the notation 
relating to the issuance of a receipt appearing upon the 
bills of lading under consideration was of no effect and 
imparted no notice. Counsel for the appellee maintain, 
however, that the subsequent assignments and transfers 
took place in Nebraska, and, since they constituted new 
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and independent contracts, they are governed by tke laws 
of Nebraska, which do not prohibit or declare void such 
notations. In this, we think, the appellee’s position is 
correct, and that the same rule that applies generally to 
contracts of indorsement of bills and notes, that the law 
of the place where the contract is made shall govern, is 
applicable here. 8 C. J. 100, sec. 173. 

We are of the opinion that the judgment of the court 
below is the only one that could be justified under the evi- 
dence, and recommend that it be affirmed. 

Per Curiam. Yor the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 


AFFIRMED. 


‘(CENTRAL GRANARIES COMPANY, APPELLEE, V. NEBRASKA 
LUMBERMEN’S MUTUAL INSURANCE ASSOCIATION, AP- 
PELLANT. 


Firep Apri 20, 1921. No. 21403. 


1. Appeal: Surricrency or Evipence. In testing the sufficiency of 
the evidence to sustain a verdict in favor of plaintiff, admissible 
testimony tending to support plaintiff's case should be accepted 
as the truth. 

9. Insurance: REFORMATION oF ConTRACT. In a suit on a fire insur- 
ance policy to recover a loss, the evidence outlined in the opinion 
held sufficient to establish the fact that the parties, in reducing 
their insurance contract to writing, made a mutual mistake in 
omitting from the description of the land on which the insured 
property was situated a railroad right of way. 

3. : . The power of a court to correct a mutual mis- 
take of parties in reducing their contract to writing implies the 
admissibility of proper and necessary proof of such mistake. 


: Separate Suit. A separate suit in equity to re- 
form a fire insurance policy to correct a mutual mistake of the 
parties in omitting to describe part of the land on which the in- 
sured property is situated is unnecessary, and the insured may 
recover his loss under a single petition stating the necessary facts, 
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whether the case is considered an action at law or a suit in 
equity, or both. 

6 Trial: Equity: SupMission or Issues oF Fact To Jury. A court 
exercising equity powers may submit ‘an issue of fact to a jury 
and adopt their finding, if it is the proper deduction from the evi- 
dence. z 


6. Insurance: REFORMATION OF Poxicy. A mutual correction of an 
unexpired fire insurance policy to cover a future loss does not 
prevent the insured from seeking the correction of the original 
draft to cover a past loss covered by the contract actually made 
but, through a mutual mistake, not correctly reduced to writing. 


7. In respect to correcting a mutual mistake in re- 
ducing a contract of insurance to writing, a mutual insurance 
company is bound by the rules of equity and the principles of law 
applicable to other corporations and individuals. 

8 APPLICATION: IMMATERIAL REPRESENTATIONS. Under the 


statutes of Nebraska, in an action on a fire insurance policy, the 
right to recover for the loss of the insured property is not de- 
feated by misrepresentations in the application for the insurance, 
if they did not contribute to the loss or deceive the insurer to its 
injury. Rev. St. 1913, sec, .3187. 


AppeaL from the district court for Lancaster county: 
WILLARD E. Stewart, JUDGE. Affirmed. 


C. C. Flansburg, for appellant. 
Hall, Baird & Williams, contra. 


Ros, J. 

This is an action on a fire insurance policy, issued to 
plaintiff by defendant September 15, 1917, to recover the 
loss of a warehouse and its contents which were destroyed 
by fire August 6, 1918. Plaintiff’s claim is composed of 
two items, one for $614.20 on the warehouse and the other 
for $828.76 on the contents. The ‘loss by fire and the 
amounts claimed are not controverted, but defendant 
pleads that the property destroyed was not covered by the 
policy in suit. From a judgment on a verdict in favor of 
plaintiff for the full amount of its claim, defendant has 
appealed. 

It is argued by defendant that the trial court erred in 


82 NEBRASKA REPORTS. [ Vou. 106 


Central Granaries Co. v. Nebraska L. M. Ins. Ass’n. 


overruling a motion to direct a verdict in favor of de- 
fendant on the ground that plaintiff failed to make a 
case. 

Plaintiff is a dealer in lumber and other building ma- 
terials at Adams. Its lumber yard is on lots 4, 5, 6 and 
7, and its warehouse and office are on the adjoining right 
of way of the Chicago, Burlington & Quincy Railroad. 
The application and the policy describe the lots as the 
location of the insured property, but make no mention 
of the adjoining right of way on which the warehouse 
was situated. Plaintiff pleads that the failure to in- 
clude the right of way in the description of the land on 
which part of the insured property was situated was a 
mutual mistake and demands relief according to the 
policy correctly reduced to writing. Defendant con- 
tends, among other things, that the evidence is insufficient 
to prove the mutual mistake pleaded; that the policy as 
written states correctly the terms of the only contract 
made, and that defendant is a mutual insurance cor- 
poration having no authority to make an oral contract 
of insurance. The verdict of the jury was in favor of 
plaintiff. It follows that in determining the sufficiency 
cf the evidence to prove the mutual mistake the testimony _ 
tending to support the affirmative of that plea must be 
accepted as the truth, though in some respects it is con- 
tradicted by other testimony. What, then, are the estab- 
lished facts and the proper deductions? 

The negotiations for the insurance began between E. W. 
Taylor, treasurer of plaintiff, and E. E. Hall, secretary of 
defendant, both acting within their authority and both 
having offices in the Terminal Building in Lincoln. A 
few days before the policy was issued Taylor called on 
Hall and inquired about insurance on plaintiff’s plant at 
Adams, consisting of lumber sheds, warehouse and office, 
the lumber sheds being on lots 4, 5, 6 and part of lot 7, and 
the warehouse and office being on the adjoining right of 
way of the Chicago, Burlington & Quincy Railroad. Tay- 
lor asked about the amount of insurance obtainable on the 
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plant, and was told by Hall that the maximum was 
$5,000. The day this conversation took place, or the next 
day, Hall called at Taylor’s office and pursued the negotia- 
tions. Ona plat or blue print Taylor pointed out to Hall 
the lumber sheds on the lots and the warehouse and the 
office on the adjoining right of way. A pencil line made 
at the time, showing where the warehouse leaned against 
an elevator on the right of way, is still on the plat. Taylor 
then told Hall that plaintiff wanted insurance on plain- 
tiff’s lumber yard, office, warehouse and contents at 
Adams. Hall said he could have it to the extent of 
$5,000. Without further conversation L. J. Thurn, sec- 
retary of plaintiff, who had taken no part in the negotia- 
tions, received a blank application for insurance, perhaps 
from Hall. Knowing that the warehouse, part of the 
lumber plant, was on the right of way, Thurn, through 
an oversight, failed to mention the right of way in de-. 
scribing the location of part of the insured property, but 
took the description alone from the deed to plaintiff’s 
adjoining lots. The policy, repeating the mistake in the 
-application, came back to Thurn, who handed it to a 
clerk to be filed in plaintiffs office. Plaintiff paid the 
membership fee and the subsequent assessments. In the 
written policy defendant could have covered the ware- 
house just as well as not. Hall said so after the fire, and 
without requiring any additional compensation, or ex- 
acting any increase in the cost of the insurance, changed 
the policy in suit to cover the warehouse, and likewise 
corrected other policies covering risks of plaintiff at other 
yards without demanding any change to lessen the haz- 
ards. The purpose in applying for and in procuring in- 
surance on the lumber sheds was no different from the 
purpose to apply for and to procure a like protection for 
the warehouse on the right of way. Plaintiff had no 
other insurance on the warehouse. 

The facts and conclusions narrated are proper deduc- 
tions from the evidence, though there is a conflict of testi- 
mony in some respects. The evidence shows clearly that 
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the minds of the parties never met on an insurance con- “ 
tract excluding the warehouse. The inference is equally - 
clear that both parties understood the right of way was: 
to be included in the description of the land on which 
insured’s property was situated. The omission of the 
right of way in drawing the policy was obviously a repe- 
tition of the mistake in the application. That the mis- 
take was mutual is the logical and reasonable conclusion 
to be drawn from all the circumstances surrounding the 
negotiaticns, conditions and acts of the parties. The ver- 
dict is not only sustained by the evidence, but the evi- 
dence shows that the jury reached the correct conclusion. 
Not only that, the evidence showing the mistake and how 
it occurred was properly admitted. 

The power of a court to correct a mutual mistake im- 
plies the admissibility of competent and. necessary proof 
_of such mistake. 7 

There is no occasion for a separate suit in equity to 
correct a mutual mistake like that described and for a 
subsequent action at law on the reformed policy. With- 
cut the delay and the expense incident to two actions, . 
equity and justice can be administered in a single suit. 
Considered as an action at law on the insurance contract 
actually made, the issue of mutual mistake was correctly 
determined by the jury in favor of plaintiff. Considered 
as a suit in equity to correct the mistake and to recover 
the insurance, the finding of the court should be the same 
as the verdict of the jury in favor of plaintiff, but the 
trial judge had authority, in the exercise of equity juris- 
diction, to submit questions of fact to the jury. There 
was therefore no error in the overruling of the motion 
for a directed verdict in favor of defendant on the issue 


’ of a mutual mistake. 


Another reason urged for a nonsuit is that the parties 
mutually construed the policy to exclude the warehouse 
as insured property. This point seems to be based on the 
fact that the written policy, after the fire, was changed, 
with the consent of both parties, to include the right of 
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way asa part of the land on which insured property, in- 
cluding the warehouse, was situated. The real import 
of this fact is that the change related to the policy as it 
was erroneously reduced to writing, and not to the con- 
tract upon which the minds of the parties had met—a con- 
tract needing no construction but insuring plaintifi’s 
warehouse. 

Defendant invokes the doctrine that the contract of a 
mutual fire insurance company consists of the statute 
authorizing its creation, the articles of incorporation, the 
by-laws, the application for membership and the policy 
issued. In this connection it is argued that such an in- 
surer can make no oral contract of insurance. If this is 
the law, a question not decided, it does not prevent oral 
hegctiations for insurance, nor an oral understanding of 
the terms to be inserted in the application and in the 
written policy, nor prevent the parties from making an 
amicable correction of a mutual mistake in reducing 
those terms to writing, nor prevent the court from cor- 
recting such a mutual mistake, where one of the parties, 
though retaining the consideration for the contract act- 
ually made but not correctly reduced to writing, tries to 
take advantage of the mutual mistake. In these respects 
a mutual insurance company is governed by the same 
rules of equity and the same principles of law as all 
other corporations or individuals having the power to 
make contracts. 

Another argument is directed to the proposition that 
the insurance is defeated by misstatements in the appli- 
cation. The evidence shows conclusively that plaintiff 
made no misstatement contributing to the loss or deceiv- 
ing defendant to its injury. It follows that under the 
laws of this state plaintiff did not lose its insurance on 
account of misrepresentations. Rev. St. 1918, sec. 3187. 

In view of the conclusions reached on the questions dis- 
cussed, there is no prejudicial error in the giving or in 
the refusing of instructions, or elsewhere in the record. 

FLANSBURG, J., not sitting. AFFIRMED. 
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HOME BUILDERS, APPELLEE, V. ANDREW C. BUSK BT AL., 
APPELLANTS. 


Finep Aprit 20, 1921. No, 21126. 


1. Contracts: Buitprnc Contract: DeLay: Damages. A _ contract 
between an owner and a builder failed to provide that the builder 
should not be liable in damages for delay of completion, within 
the time agreed on, that arose from strikes or otherwise. Com- 
pletion was delayed by strikes, and by world war conditions, for 
a period of 74% months, and the building cost was thereby greatly 
increased. The court found that 22 weeks of the delay was at- 
tributable to the owner and the remainder was attributable to the 
builder. The owner did not file a cross-appeal. The builder in 
its cross-petition sought to recover approximately $5,500, as al- 
leged damages, on account of increased cost of labor and material 
and the like that was occasioned by the delay. The owner re- 
covered judgment for $11,499.25. Held, that, under the facts, 
neither party should be permitted to recover damages. 


: A contract between an owner 
and a builder for the construction of a building failed to provide 
for nonliability of the builder for damages, arising from strikes 
and the like. Held, that, in an action in equity for an accounting 
and for damages, neither party can recover from the other for 
damages arising from delays that were caused by strikes and by 
world war conditions, when it appears that both parties were to 
gome extent chargeable with negligence and so contributed to the 
delay complained of. 
8. Qnestions Not Decided. Whether plaintiff is a “trustee of an ex- 
press trust” and whether the contract sued on is “an agency con- 
tract,” we do not find it necessary to decide. 


AppHhAL from the district court for Douglas county: 
Grorce A. Day, Jupce. Reversed and dismissed. 
Byron G. Burbank, for appellants. 


James H. Adams, Stout, Rose, Wells & Martin, McGil- 
ton & Smith, H. L. Mossman, Montgomery, Hall & Young, 
Ross L. Shotwell and Nolan & Woodland, contra. 


Daman, J. 
Home Builders, plaintiff herein, recovered a judgment 
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against Busk & Wind, the defendant partnership, for 
$11,499.25 in an equity suit for an accounting. The de- 
fendant partnership appealed. 

The suit grew out of the erection by the partnership of 
a six-story and basement, stoné, concrete and iron build- 
ing in Omaha, known as the “Morris Hotel Apartments.” 
The contract on which the suit is based is dated August 
26, 1916. By such of its terms as are material here, the 
recitals in the contract disclose that the partnership 
agreed to furnish all labor, material and equipment for 
the construction and completion of approximately 60 per 
cent. of the building, as shown on certain designated plans 
aud specifications, and that the work should not cost to 
exceed $107,500, including a commission of $6,000, in addi- 
tion to the cost of all labor and materials used, and that 
the work that devolved upon the partnership should be 
completed by March 1, 1917; that the parties should co- 
operate to the end that they might work out “any saving 
in the cost of the building;” that the partnership should 
furnish plaintiff weekly statements of labor performed 
and amounts of material used; that before any changes in 
the plans and specifications were made, or extras ordered, 
the partnership should consult plaintiff and the architect 
and obtain a written order from the architect therefor; 
that for all extra work and material, not included in the 
contract, the partnership should receive a commission of 
6 per cent. ‘of the cost of such extras; and that plaintiff 
should maintain fire and tornado insurance on the build- 
ing during the progress of the work. 

It seems to be conceded that the remaining 40 per cent. 
of the building, having to do with the gas-fitting, in- 
stallation of the heating plant and accessories, the plum)d- 
ing and accessories, and wiring for and furnishing lighting 
fixtures and the like, were all to be installed by plaintiff, 
at its own expense, under separate contracts with sub- 
contractors who were not under the direction of nor re- 
sponsible to the partnership. None of the subcontractors, 
so employed by plaintiff, are parties to this action. 
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Plaintiff prayed that the partnership be compelled to 
pay all damages that it sustained “by reason of the failure 
of said defendants to perform their said contract, includ- 
ing the reasonable rental value of said premises during 
the period of delay in completion of said building, attel 
Marck 1, 1917.” 

The Pantel Realty Company, a corporation, is a satke 
defendant, being the owner of the ground: on which the 
apartment house was built. In its cross-petition the 
‘Pantel Company, hereinafter called the company, prayed 
that plaintiff have judgment against the partnership for 
all damages sustained on account of alleged failure to 
fulfil its contract with plaintiff, and that such sum as 
plaintiff should recover, if any, be decreed to be a pay- 
ment pro tanto upon the company’s mortgage indebted- 
ness of $148,000, to plaintiff, for a part of the purchase 
price of the ground on which the building was erected 
and for money advanced in the construction of the build- 
ing. 

In its answer and cross-petition the Aanenecchin pleaded 
that plaintiff was not a competent suitor and could not 
lawfully maintain the action, and that the contract is, 
from any viewpoint, “an agency contract,’ under which 
plaintiff should be denied any recovery. The partnership 
prayed for affirmative relief, in a sum approximating 
$5,500, for an increased cost of labor and the like, as 
alleged, that it was compelled to pay on account of the 
delays that were brought about by plaintiff. 

The court found that the building cost plaintiff $119,- 
054.29; that the two conditions in the contract, namely, 
with respect to the cost of the building and the date of its 
completion, and the covenants generally therein, were 
made for the benefit of George T. Porter and George J. 
Morris, the owners and proprietors of the building enter- 
prise and of the ground on which the building was erected ; 
that Porter and Morris after the making of the contract 
in suit conveyed the property to the Pantel Realty Com-: 
pany, a corporation organized by them, and assigned all 
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of their rights under the building contract to plaintiff; 
that the Pantel Realty Company owed.plaintiff $132,000, 
as evidenced by notes secured by a mortgage on the 
' premises, and that plaintiff was entitled to receive the 
avails of the present suit to be applied on the debt owing 
to it by the company; that the partnership did not per- 
form the part of the work that devolved upon it to per- 
form, under the building contract, until October 15, 1917, 
but that considerably more than one-half of the delay, 
namely, 22 weeks thereof, was caused by and was attribut- 
able to plaintiff; and that the remainder of the delay was 
attributable to the partnership. On this point the decree 
reads: . 

“The court finds that the following delays to the prog- 
_ress of the work which Busk and Wind were obligated to 
perform were caused by the plaintiffs or by subcontractors 
under Home Builders, who were not under the control and 
direction of Busk and Wind, namely, three weeks delay 
caused by Morris Brothers, subcontractors of the plumb- 
ing, heating, and gas-fitting; three weeks delay caused by 
Bennett & Company, the subcontractors of the electric 
wiring; six weeks delay caused by changing the window 
frames and sash in the south and east walls from wood 
to steel; eight weeks delay caused by the addition of a 
sun-parlor on the roof; and that two weeks additional 
. delay is chargeable to strikes that would not have been 
encountered except for the delays attributable to plain- 
tiff. The court finds all other delays in the completion 
of said contract are attributable to defendants, Busk & 
Wind, and that after extending the time of completion: 
fixed by ‘the contract by all of the delays legally ex- | 
cusable or attributable to the plaintiff, or to persons inde- 
pendently employed by plaintiff, the said defendants 
should by the exercise of due diligence have completed 
their contract by the 15th day of July, 1917.” 

No cross-appeal was prosecuted by plaintiff, 

In view of the record in the present case, it is proper 
that we should notice the local situation at Omaha, in 


8 
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the spring and summer of 1917, as disclosed by the evi- 
dence, as affecting the building and other trades in that 
city. It may be observed too that the unsettled labor con- 
dition in Omaha at that time is fairly reflected in State v. 
Employers of Labor, 102 Neb. 768. And this aside from 
world war conditions that will be presently noticed. 

The evidence before us shows, and as pointed out in the 
Employers of Labor case, that industrial disturbances of 
considerable magnitude occurred in Omaha, in the spring 
and summer of 1917, that interfered with the welfare of 
large classes of the community, and that culminated “in 
lockouts, strikes, disorderly assemblages, assaults, and 
damage to property ;” that numerous strikes resulted be- 
cause employers refused to discharge employees who 
would not join a labor union; that there was a general 
teamsters’ strike because some nonunion men were em- 
ployed; that a lockout followed in all the fuel and build- 
ing material yards; that fuel and building material dealers 
refused to sell to the public generally; that this unfortu- 
nate situation “interfered with the conduct of building 
operations and caused the idleness of building crafts- 
men ;” that disorders, breaches of the peace and assaults 
were common and conditions generally were becoming 
chaotic. 

It is elementary that, unless provision therefor is ex- 
pressly reserved in the contract, a builder cannot plead 
the effect of a strike in extenuation of his failure to com- 
plete a structure within the time specified in his contract 
with the owner. But can the owner be heard to com- 
plain in a court of equity, when it is shown that, by his 
’ own negligent conduct, he has occasioned much the greater 
part of the delay and the resultant increased cost of which 
he complains? A man cannot, of course, be permitted to 
profit by his own wrong. 

The strike situation at Omaha was not the only dis- 
quieting circumstance that was there encountered. The 
world war wason. The court will of course take judicial 
notice of the conditions that attended the prosecution of 
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that war and the effect of such conditions upon the coun- 
try at large, and as affecting building and other construc- 
tion activities generally. For its effective prosecution 
the government required practically all available man 
power and much of the iron and steel products and other 
material that is ordinarily used in the building trades 
and in other enterprises. The delay complained of in the 
present case threw the building enterprise in question 
into the midst, not only of the local “chaotic conditions” 
that are discussed in the Employers of Labor case, but 
into the midst of the troublous world war conditions as 
well. The result was that the price of labor was enorm- 
ously increased, in some instances almost three-fold, and 
its efficiency was greatly decreased, in many instances as 
much as 50 per cent. 

True, the building was not completed on March 1, 1917, 
the date fixed for its completion in the contract. But, in 
view of the established fact that 22 weeks of the delay 
complained of is attributable to plaintiff, we are not pre- 
pared to say that defendants should be holden, in a court 
of equity, for the damage claimed by plaintiff. Besides, 
there is evidence on the part of the partnership, tending 
to prove that but for the delays so occasioned by plaintiff 
the building would have been completed on the date speci- 
fied in the contract. But the evidence, all together con- 
sidered, shows that the partnership was not blameless. 
We conclude that, in view of the record before us, the 
partnership should not be held for the damages assessed 
against it on account of delays, nor for the resultant ad- 
ditional expense, when it was not wholly responsible for 
either. The partnership’s prayer for recovery must also 
be denied. ; 

The partnership argues that, under the pleadings and 
the facts, plaintiff is not competent to maintain this suit. 
Plaintiff contends that it comes within the meaning of 
section 7585, Rev. St. 19138, and that the contract in suit 
was in fact made by it and prosecuted for the benefit of 
the Pantel Company, assignee of Porter and Morris, in 
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plaintiff’s name. However, in view of our decision, we do 
not find it necessary to decide that question. Nor have 
we found it necessary to decide whether the contract sued 
on is “an agency contract,’ as contended by the partner- 
ship. ; 

From a review of the voluminous record, in which it 
clearly appears that both parties are in part to blame for 
the delay complained of, and for the damages arising 
therefrom, we conclude that neither party is entitled to 
recover. 

The judgment must therefore be reversed and the action 
dismissed. 

REVERSED AND DISMISSED. 

Letron, J., dissents. . 

Ross and Day, J.J., not sitting. 


PEDER SKRIVER, APPELLES, ¥. WILLIAM A. HABERSTROH, 
APPELLANT. 


Fitep Aprit 20, 1921. No. 21289. 


Vendor and Purchaser: BREACH, or Contract: RicHtT To RECOVER 
DamaceEs. When A., who is a party to a contract, fails to perform 
his part and thereby places it beyond the power of B., the other 
party to the contract, to perform his part, B. is entitled to recover 
in an action for damages. 


AppraL from the district court for Douglas county: 
Gmorce A, Day, Jupce. Affirmed. 


John P. Breen, for appellant. 
Clark O’Hanlon and F.C. Page, contra. 


DEAN, J. 

This is an action on a contract for an exchange of farm 
land for an interest in city property. Plaintiff, who 
owned an option for the purchase of the farm land, alleged 
nonperformance by defendant and obtained a judgment 
for $1,050. Defendant appealed. 
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The contract is dated August 22, 1917, and provides 
that the transaction should be closed on or before Septem- 
ber 1, 1917. By its terms defendant agreed to buy from 
plaintiff an 80-acre tract of farm land in Washington 
county, including the crops for that year, for $9,850. As 
part of the purchase price defendant agreed to assume the 
payment of a $2,600 mortgage on the land, and for the 
remaining payments he agreed to assign four real estate 
contracts, owned by him, on four separate properties in 
Omaha on which there remained unpaid a sum aggre- 
gating $8,076.40. Of this sum any surplus remaining, 
after the payment of the purchase price of the farm land, 
was, under the contract, to be repaid to defendant. The 
farm land was not owned by plaintiff, but was the prop- 
erty of D. J. Coulter and wife, from whom plaintiff had 
obtained an option of purchase. This was well known 
to defendant. Plaintiff subsequently obtained a deed of 
conveyance from the Coulters, wherein defendant was 
named as grantee. Plaintiff testified that he delivered 
this deed to defendant and caused it to be recorded in the 
proper office in Washington county, pursuant to defend- 
ant’s request, and that defendant made no demand for 
immediate possession of the land. 

It is contended by defendant that plaintiff neaeeieed 
fraud on him and on the Coulters, in that he gave false 
deeds purporting to’ convey to Coulter certain land in 
. Sioux county, Nebraska, to the end that defendant might 
be induced to believe that plaintiff was paying the 
Coulters more than the amount that was expressed in the 
option contract that he entered into with them. It does 
not clearly appear that such representations were made 
to defendant, nor does the contract sued on name the 
amount that plaintiff was obligated to pay to the Coulters. 

The record, fairly construed, shows that plaintiff per- 
formed his part of the contract, but that defendant re- 
fused to assign his interest in the real estate contracts to 
plaintiff as he agreed todo. He entered into the contract 
voluntarily with the expectation, it may be assumed, of 
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profiting thereby. It does not appear that he was misled 
by plaintiff nor deceived by him. If defendant had de- 
manded possession and it had been refused, a different 
case would have been presented. But he did not do so. 

Defendant argues that plaintiff was unable to pay the 
Coulters, on September 1, 1917, the purchase price agreed 
on between them, and was thus unable to fulfil his part of 
the Coulter contract. But plaintiff gave the Coulters his 
personal obligation for all of the purchase price, in ex- 
cess of the incumbrance, and this suit does not concern 
them. The record is solely concerned with the transac- 
tion between plaintiff and defendant. It is clear that de- 
fendant cannot be heard to complain if, by his refusal to 
assign the contracts on the city lots, plaintiff was thereby 
unable to make payment to the owners. And the record 
shows that plaintiff relied on such assignment to the end 
that he might meet his obligation to the Coulters. The 
record throughout is inconsistent with defendant’s con- 
tention that plaintiff agreed to get a deed from the 
Coulters for a commission of $250. It is unreasonable to 
believe that plaintiff would have given his personal obli- 
gation to the Coulters, to secure the land, in a sum in 
excess of $6,000 if his remuneration had been restricted 
to a commission. 

There is a conflict in the testimony as to whether de- 
fendant accepted the Coulter deed: from plaintiff and 
directed plaintiff to have it recorded, and also with re- 
spect to possession by defendant. On this point it may 
be observed that the record contains a warranty deed of 
the land in controversy from defendant Haberstroh and 
his wife to D. J. Coulter, dated September 4, 1917. The 
recitals therein disclose possession, lawful seisin, and 
lawful right to convey as owners. Within a day or two 
thereafter the same land was conveyed by the Coulters 
to defendant’s wife. This circumstance does not indicate 
good faith on defendant’s part. 

The evidence on the material questions in the case con- 
flicts. Nevertheless we have tried the case de novo and 
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conclude that the record, when considered in its entirety, 
discloses a violation by defendant of his contract with 
plaintiff, to the end, apparently, that he might profit in 
an amount somewhat in excess of $1,000. The judgment 
of the district court merely placed the parties where they 
would have been if defendant had performed his part of 
the contract. 

We do not find reversible error. The judgment is 
therefore 

AFFIRMED. 
Day, J., not sitting. 


ScorrisH RirE Buitpinc COMPANY, APPELLANT, V. Lan- 
CASTER COUNTY ET AL., APPELLEES. 


FILep Aprit 20, 1921. No. 21211. 


1. Taxation: ExemrTions: “CHARITABLE Purposes.” To be exempt 
from taxation as property used for charitable purposes, under 
section 6301, Rev. St. 1913, a building must provide necessary 
quarters and facilities for an organization devoted, as its domi- 
nant purpose, to the dispensation of actual relief to the unfor- 
tunate or suffering or to some work of practical philanthropy. 
The mere fact that the building is used as headquarters by a 
secret iraternal society which teaches charitable principles and 
encourages charitable sentiments among its members is not suffi- 
cient to constitute a use of the building for charitable purposes 
within the meaning of the statute. 


Ihe Scottish Rite catiedral, the head- 
quarters of the Masonic order of that name in the city of Lincoln, 
is used for meetings and ceremonies of thr Scottish Rite and 
affiliated Masonic bodies and has no other active use. Evidence 
relating to the revenues. disbursements, and charitable activities 
of the order examined, and held not to show the the Scottish 
Rite organization was engaged in practical charity as its principal 
object or to such extent as to warrant a finding that the building 
in question was used for charitable purposes. 


“RELIGIOUS PurpossEs.” The fact that members 
of a eevek fraternal society are required to believe in the exist- 
ence of, and accountability to, a Supreme Being, and that, in their 
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meetings and ceremonies, prayers are said and the precepts of 
morality and duty to others are taught, will not characterize such 
society as a religious organization or exempt its property from 
taxation on the ground that it is used for religious purposes. 


APPEAL from the district court for Lancaster county: 
‘LEONARD A. FLANSBURG, JUDGE. Affirmed. 


Burkett, Wilson, Brown & Wilson, for appellant. 
Charles E. Matson, Harry R. Ankeny and Maa G. 
Towle, contra. 


Dorsey, C. 

This appeal involves the question whether the build- 
ing known as the Scottish Rite cathedral, in the city of 
Lincoln, and the lots upon which it is located are exempted 
from taxation by the terms of section 6301, Rev. St. 1913, 
providing for such exemption in the case of property used 
exclusively for religious or charitable purposes. The 
property in issue was listed for taxation by the county 
assessor of Lancaster county for the year 1917. Objec- 
tions upon the ground of the claimed exemption were 
filed with the board of equalization and overruled by that 
body. On appeal to the district court the action of the 
board was sustained and the property held subject to taxa- 
tion. From that judgment this appeal is taken. 

Section 2, art. IX of our Constitution of 1875, provides: 
“The property of the state, counties and municipal cor- 
porations, both real and personal, shall be exempt from 
taxation, and such other property as may be used ex- 
clusively for agricultural and horticultural societies, for 
school, religious, cemetery, and charitable purposes, may 
he exempted from taxation, but such exemptions shall be 
only by general law.” Acting under this power the leg- 
islature of 1879 enacted the law which now appears as 
section 6301, Rev. St. 1918, which reads, in part, as ful- 
iows: “The following property shall be exempt from 
taxes: First—all property of the state, counties and 
municipal corporations; second—such other property as 
may be used exclusively for agricultural and horticultural 
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societies, for schools, religious, cemetery, and charitable 
purposes.” Statutes exempting property from taxation 
are to be strictly construed. Young Afen’s Christian Ass’n 
v. Douglas County, 60 Neb. 642. 

The theory of the appellant, as developed in the argu- 
ment of counsel, is, in substance, that the Masonic fra- 
ternity, in which the Scottish Rite bodies are included, is 
an order whose aims, objects and practices are mainly 
charitable and religious in character, and that whatever 
there may be in its aims and practices that is neither 
charitable nor religious is incidental merely and does not 
detract from its main purposes. Charity and religion 
are, therefore, so blended together in the organization 
that it may properly be termed exclusively charitable 
and religious, and the building in question, being devoted 
to the promotion of the objects of the order, is property. 
used exclusively for charitable and religious purposes 
within the meaning of the statute. 

With reference to that element of the appellant’s theory 
which asserts that the organization is charitable and that 
the building was used for charitable purposes, it is con- 
tended that charity is not restricted, in its meaning, to 
alms-giving or financial relief, but includes all enter- 
prises that produce no profit to the promoters, but tend 
to the improvement, welfare and happiness of mankind. 
It is argued, in that connection, that, entirely apart from 
any material benefactions, since the Scottish Rite bodies, 
in their ceremonials, instruct their menibers in the pre 
cepts of duty to others and in kindliness and fraternal 
feeling, thus encouraging those members who are de- 
pressed in spirit and stimulating them, not only to re- 
newed efforts in their own affairs, but to take an interest 
in the welfare of others, the building in which such prin- 
ciples are taught would be, for that reason, used for 
charitable purposes. The following cases tend to support 
- that conception of the meaning of the word “charitable:” 
Cumberland Lodge, A. F. & A. M., v. Mayor and City 
Council, 127 Tenn. 248; Salt Lake Lodge, B. P. O. E., v. 
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Groesbeck, 40 Utah, 1, Ann. Cas. 1914C, 940; Horton v. 
Colorado Springs Masonic Building Society, 64 Colo. 529. 

While it is true that the thought expressed in the 
word “charity” is, in the language of the poet, the phi- 
losopher or the moralist, capable of many varieties and 
shades of meaning, the writer is convinced that it would 
be unreasonable to attribute to the framers of our con- 
stitution any intention to give so broad a signification to 
the words “charitable purposes” as that contended for by 
the appellant. They did not, in other words, intend to 
include in those words the expression or inculcation of 
charitable sentiments, thereby giving a merely subjective 
meaning to the word “charitable.” What they meant, 
common sense teaches us, was concrete, practical, ob- 
jective charity, manifested in things actually done for the 
relief of the unfortunate and the alleviation of suffering, 
or in some work of practical philanthropy, as contrasted 
with the sentimental or ethical viewpoint. The question 
of fact, therefore, is whether or not the building in ques- 
tion was, in a practical sense, used for charitable pur- 
poses, and it cannot be held to have been so used unless 
charity was actually dispensed there, or unless it pro- 
vided necessary quarters for an organization whose prime 
purposes and functions were actively charitable. The 
following decisions, while rendered upon differing facts 
and statutory provisions, sustain, in a general way, the 
foregoing views: A/t. Moriah Lodge, A. F. & A. M,, v. 
Otoe County, 101 Neb. 274; Boston Lodge, B. P.O. E., v. 
‘ City of Boston, 217 Mass. 176; St. Lowis Lodge, B. P. O. 
E., v. Koeln, 262 Mo. 444, L. R. A. 1915C, 694; Vogt v. 
City of Louisville, 173, Ky. 119; Attorney General v. Com- 
mon Council of Detroit, 118 Mich. 388. 

Let us now consider the evidence upon the question of 
fact involved. The building in question covers about 100 
by 142 feet of ground, and cost $150,000. It contains a 
reception hall, ladies’ room, cloak room, smoking room, a 
large room for conferring degrees, and, underneath the 
main floor, a dining hall for 1,000 people, pantries, and a 
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heating plant. About 50 meetings annually are held 
therein by the Scottish Rite bodies, 4 in number, and the 
affiliated Masonic orders, the Mystic Shrine, and the East- 
ern Star. The Scottish Rite uses the building about 25 
days, and the Shrine about 18 days, each year. The build- 
ing has been occasionally loaned to outside bodies, but no 
rental has been charged. The Scottish Rite and the 
Shrine use it to hold initiation ceremonies for new mem- 
bers, when large classes, averaging about 100, are put 
through the various degrees. The initiation of these 
classes requires sessions of several days, and during these 
periods meals and banquets are served in the dining hall 
at the expense of the Masonic organizations, without cost 
to the individual members. In addition, there are the 
regular monthly meetings of the Scottish Rite bodies. 

The revenues of the Scottish Rite consist of initiation 
fees, amounting, in each instance, to $150 for all the de- 
grees of the Scottish Rite, and the annual dues, amounting 
to about $4. Out of every $150 initiation fee, about $50 
is expended in entertainment dutving the initiation cere- 
mony and in fees remitted to the Supreme Council. The 
remaining $100 goes into the lodge general fund, and the 
$4 annual dues also. 

For the two years preceding the hearing of this case in 
the court below, the surplus remaining after the payment 
of expenses was transferred by the Scottish Rite bodies 
to the building fund and used in paying for the cathedral. 
Of the $150,000, total cost of the building, there was 
originally a debt of $82,500, which at the time of the hear- 
ing had been reduced to $36,000 by the application thereon 
ef initiation fees and dues. The Mystic Shrine, while 
temporarily using the cathedral, intend, it appears, to 
have a building of their own. Their initiation fee is $75, 
and the record shows that, after their expenses are paid 
and a small sum remittcd to the Supreme Council, the 
remainder of their initiation fees and dues was placed in 
their building fund. 

As to the active charity dispensed by these bodies, we 
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find that no fixed percentage of the revenues is set aside 
for charity. There is an almoner, who is the custodian 
of the funds set apart for charity and attends to their 
distribution. Voluntary contributions are taken up at 
every meeting, to be used for charity. Appropriations 
are sometimes made by a vote of the lodge, out of its gen- 
eral fund, for that purpose. The secretary of the Scottish 
Rite bodies summarizes the matter in his testimony: “Of 
course, we always take care of our brethren and their 
families. Our charitable work depends upon two things, 
first, of course, the amount of money we have available 
for charitable purposes; and, second, the amount of char- 
iiable work there is todo. Fortunately, in Lincoln here 
there is very little chance .to spend money for charity. 
* * * Q. Do you know how much this lodge has given 
out of the general fund by vote? A. I can’t tell you the 
exact amount. We have not given any great amount in 
the last six or eight years, for the reason that we have 
never been asked for it. Every demand that has beea 
made upon us has been promptly met, and the reason why 
we have not given more is because we have not been asked 
for it.” 

The leading facts from which it must be determined 
whether the building was, in fact, principally used for 
charitable purpcses, as shown by the evidence, are that no 
fixed percentage of the revenue of the Scottish Rite or the 
Shrine was regularly set aside for charity; some appro- 
priations were made out of the general fund for that pur- 
pose, the amount of which, the record does not show, but 
which the secretary’s testimony leaves us to infer was 
relatively inconsiderable; voluntary contributions were 
habitually taken up at each meeting and disbursed by the 
almoner, the amount of which the record does not dis- 
close; and two minstrel shows were given by the Shrine, 
presumably elsewhere than in the building in question, 
netting about $2,000 each. 

' The secretary’s testimony makes plain that the dis- 
bursing of charity was not the principal object of the 
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organization. It was ready to respond to every call, but 
fortunately, as he says, there was little to do in the way of 
charity. It will readily be conceded that the organiza- 
tion and its membership were eager to extend assistance 
when called upon; but the attitude of the society was 
passive. It was not seeking out objects of charity beyond 
its own membership, and was in the charitable field only 
in:the same way that any warm-hearted person might . 
incidentally come in contact with need or suffering and 
hasten to relieve it. The Scottish Rite collected large 
sums, the surplus of which was enough to pay off nearly 
$50,000 of its building debt, but no fixed part of this was 
allotted to charity. All but a negligible amount of it was 
spent upon the building and in banquets and entertain- 
ments for its members and initiates. 

There is no ground for reproach in this fact. It was 
perfectly appropriate for the society to cherish the desire 
for a magnificent abode for its ceremonies and for the ac- 
commodation of its membership, and it is not to be criti- 
cized for its hospitality toward initiates or in providing 
entertainment for its members in the promotion of their 
social intercourse. It is simply with reference to the 
aspect of the question which relates to the claim made 
here on behalf of the Scottish Rite, that it was principally 
a charitable organization and that its building was used 
chiefly for charitable purposes, that these observations are 
made, and there is no intention of intimating that it was 
deficient in discharging its charitable duties. Neverthe- 
less, persons or institutions of wealth or means, however 
generous, who, even though they systematically allot a: 
fixed part of their income to charity, are yet engrossed in 
pursuits and interests in which charity, while not entirely 
excluded, does not play a leading part, are not entitled to 
claim that they devote themselves chiefly to charity. 
Neither is a fraternal order entitled to claim exemption 
of its property from taxation because it encourages char- 
ity among its members and itself makes substantial dona- 
tions to charity, when the evidence shows that its prin- . 
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cipal activities were not in that direction, but were, for 
the most part, centered in promoting the interests and in 
gratifying the tastes of its own membership. 

There remains to be discussed that element of the ap- 
pellant’s theory which depends upon the proposition that 
the building should be exempted because it was used for 
religious purposes. No judicial precedent is cited for so 
holding. The religious phase of the appellant’s conten- 
tion is founded upon the fact that the Scottish Rite de- 
grees are conferred in great solemnity; that prayers are 
said and the candidate is taught and required to believe in 
God or a Supreme Being, to whom he owes reverence, 
loyalty, service, and honor; that he is taught that the 
soul is immortal and that he is accountable to the Su- 
preme Being after death; that God is the Father and we 
are brethren who owe a mutual duty to each other, and 
that the purpose of the order is to make men better. 

The theory that these facts with regard to the Scottish 
Rite ritual stamp it as a religious, as distinguished from 
a secular, organization indicates a misconception of the 
tenets and polity of the order which, with respect to the 
so-called religious features mentioned, are shown by the 
record to be the same as those of Masonry generally. The 
evidence shows that belief in and reverence for a Supreme 
Being are required of each and every member; that it 
makes no difference whether that Supreme Being is 
“God” or “Allah; that belief in Christianity is not ex- 
acted, and that people may belong who do not believe in 
the divinity of Christ. The fact that belief in the doc- 
trines or deity of no particular religion is required, of 
itself, refutes the theory that the Masonic ritual embodies 
a religion, or that its teachings are religious. Is it con- 
ceivable that the Scottish Rite bodies, or the Masonic 
order generally, set themselves up as exponents of a new 
religion? For if they belong to none of the old estab- 
lished religions, and yet assume to preach or expound 
religion, they must be embarking upon a new theology and 
setting up a religion of their own. 
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The true interpretation of the Masonic attitude in that 
respect is that no religious test at all is applied as a con- 
dition of membership. The guiding thought is not re- 
ligion but religious toleration. The order simply exacts 
of its members that they shall not be atheists and deny the 
existence of any God or Supreme Being. Each member is 
encouraged to pay due reverence to his own God, the 
Deity prescribed by his own religion, and to obey those 
precepts of human conduct, which, while taught by all 
religions prevalent in civilized society, do not appertain 
to the mysteries or doctrines of any religion, as such, but 
are common to all. The Masonic fraternity, in other 
words, refrains from intruding into the field of religion 
and confines itself to the teachings of morality and duty 
tc one’s fellow men, which make better men and better 
citizens. . 

The distinction is clear between such ethical teachings 
and the doctrines of religion. One cannot espouse a re- 
ligion without belief and faith in its peculiar doctrines. 
If a Christian, for instance, one must believe in the divine 
mnission and revelation of the Saviour, with all that is im- 
plied and included therein; if a Mohammedan, one must 
believe in the revelation of the doctrine of that religion 
through the Koran, of which Mohammed was the prophet. 
A fraternity, however, broad enough to take in and cover 
with its mantle Christian, Moslem, and Jew, without re- 
quiring either to renounce his religion, is not a religious 
organization, although its members may join in prayer 
which, in the case of each, is a petition addressed to his 
own Deity. Neither can belief in the immortality of the 
soul be denominated religious, in the sense that it is typi- 
cal of any religion, of any race, or of any age. It con- 
stitutes, to be sure, one of the most beautiful and con- 
sclatory features of our own religion, but it is equally to 
be found in almost every other. It is so universal and 
spontaneous that it is not so much a belief or dogma as it 
is an instinct of the human soul. Neither does it imply 
_ or require adherence to any system of religious worship; 
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many pagan and infidel philosophers have asserted it. It 
is so generally subscribed to by everybody that it does not 
run counter to any one’s religious belief, and, as in the 
case of belief in the Supreme Being, the profession of 
belief in the immortality of the soul does not create any 
religious division among the members of the Masonic 
order. 

It cannot but occur to the thoughtful mind that in 
putting forward the resemblance of its ceremonies to the 
observances of religious worship, and in claiming the 
right to exemption for its property from taxation upon 
that ground, counsel have assumed a position which, when 
carried to its final analysis, would, if sustained, go farther 
than the order itself has clearly contemplated, and would 
lead to results alike harmful and impracticable. For the 
Scottish Rite bodies to be pronounced by law, or court 
decision, religious organizations would mean that their 
meetings must be construed to be the equivalent of divine 
worship, and their officiating officers to be clergymen or 
ministers—of what gospel, it is impossible to say. Owing 
io the perfect liberty of conscience which people of every 
religicus faith enjoy under our institutions, it has become 
a marked characteristic of religious worship in this coun- 
try that it should be held in public and with open doors. 
It would be an anomaly, to say the least, if it should be 
come the practice to give religious sanction to the meet- 
ings of secret societies and to rites and services carried 
on in the guise of religious worship to which the public 
‘would be denied admittance. 

The fact that they display in their ceremonies a becom- 
ing reverence for the Deity and strive to inculcate the 
principles of morality does not change the essentially 
temporal or secular character of the Scottish Rite bodies, 
or clothe them with the spiritual or sacred attributes of 
a religious or ecclesiastical institution, any more than the 
custom of family prayers, or of religious or moral in- 
struction in the home, would have that result. St. Louis 
Lodge, B. P. 0. E., v. Koeln, 262 Mo. 444. The evidence ~ 
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will not bear out the assumption that the ceremonies in 
question are religious rites or services. 

The finding of the trial court that the dominant use of 
the building has not been such as to establish that it 
was used chiefly, still less exclusively, for either charit- 
able or religious purposes is clearly right and should be 
affirmed. 

Per CurtaM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
and this opinion is adopted by and made the opinion of 
the court. 

AFFIRMED. 

TipBeEts, C., dissents. 

FLANsBuRG, J., and Carn, C., not sitting. 


Younc MeEn’s CHRISTIAN ASSOCIATION OF THE CITY OF 
LINCOLN, APPELLEE, V. LANCASTER COUNTY ET AL., AP- 
PELLANTS. 


Firep Aprit 20, 1921. No. 21276. 


1. Taxation: Exemptions. Provisions for the exemption of property 
from taxation should be given a fair and reasonable interpreta- 
tion in order to ascertain the true intent as to their scope, and 
then should be strictly applied and enforced so that the limits thus 
defined shall not be unduly enlarged or extended. 


“CHARITABLE ORGANIZATION.” A Young Men’s 
Christian Association, incorporated to promote the moral, physical 
and educational welfare of young men, and supported in large 
part by voluntary contributions from the public, whiva in its 
practical work, as outlined in the opinion, actually carries out 
those purposes by a system of moral, physical, religious and edu- 
cational training and influence for the betterment of its members 
and the general benefit of the community, is a charitable organi- 
zation, and its building, in so far as it is actually and necessarily 
used for those purposes, is exempt from taxation under section 
6301, Rev. St. 1913. 


. Where certain floor space in a building owned and 
occupied by a charitable organization is leased to outside parties 
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for the operation of a cafeteria, open to and patronized by the 
general public as well as the membership, the rentals being ap- 
plied to the purposes of the organization, that portion of the build- 
ing so leased is not exempt from taxation, although the mainte- 
nance of the cafeteria therein is not only financially helpful to the 
organization but promotes its charitable purposes by attracting 
people to the building. 3 : 

The fact that a certain portion of the building 
of a charitable organization which is not exempt from taxation 
cannot be separated from the residue by definite lines is no ob- 
stacle to the assessment of the property for taxation to the ex- 
tent of the value of that portion thereof which is taxable, having 
due reference to the taxable value of the entire property. 


AppEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed, with directions. 


Charles E. Matson, Harry R. Ankeny and Max G. 
Towle, for appellants. 


Burkett, Wilson, Brown & Wilson, contra, 


Dorsey, C. 

The Young Men’s Christian Association of the city of 
Lincoln is the owner of two lots, covering 100 by 142 feet 
of ground, in the business district, upon which stands a 
five-story brick building occupying nearly the entire two 
lots. This real estate was valued by the county assessor 
for taxation for the year 1917 at $100,000. Objections 
were filed with the county board of equalization on the 
ground that the property was used exclusively for re- 
ligious, educational and charitable purposes, and was 
therefore exempt from taxation. The objections were 
overruled, but the valuation was reduced to $80,000. Ap- 
peal was then taken to the district court, where the ob- 
jections were sustained and the property held to be 
exempt. The cause is now before this court for review on 
appeal by the taxing authorities. 

The main part of the building, 100 by 100 feet in size, is 
occupied on its first floor by the offices of the association, 
a lobby and a cafeteria; on the second floor is another 
vafeteria, and the remainder of that floor is devoted to 
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assembly rooms for the general use of the members, and 
for holding meetings connected with the various activi- 
ties of the association, also by library, reading and study 
rooms and class rooms in connection with the religious 
and educational work. Part of the third floor is also 
utilized for the foregoing purposes; the remainder of the 
third floor and all of the fourth and fifth floors are divided 
into sleeping-rooms occupied by members who lodge there. 
On the north side of the main part of the building, and as 
a part of the same structure, there is a space 42 by 100 
feet occupied, all but the two top stories, by the gym- 
nasium and other rooms devoted to physical exercise, 
with baths, swimming pool, bowling alleys and billiard 
tables in the basement, where there are also a tailor re- 
pair shop and a barber shop. The two floors above the 
gymnasium in this part of the building are also occupied 
by sleeping-rooms. 

The general purpose of the association is to promote 
the moral, physical and educational welfare of young 
men, to bring them under moral and religious influences, 
to improve their characters and to stimulate ‘in them 
higher ideals of life and conduct. 

- The active work by which the association seeks to carry 
out these aims is partly among its own membership and 
partly in the effort to extend its influence outside, into and 
over the general community. The advantages and oppor- 
tunities offered to its members are designed to influence 
young men to join the association and thus to bring as 
anany as possible under its direct influence and super- 
vision. At the same time, meetings participated in by 
organizations or groups interested in religious and other 
phases of community and home life are welcomed and ac- 
commodated, without charge, in its assembly rooms con- 
stantly throughout the year. Among these are lectures 
to parents on their relations and duties to boys, and also 
boy scout meetings. A boys’ department is main- 
tained of which boys may become members, entitling them 
to the use of the gymnasium, baths, games and other 
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privileges. There are also meetings of the Sunday-school 
institute, in which instruction is given in Bible study 
and Sunday-school teaching, to aid and supplement the 
local church work along that line. 

The members of the association and others who come 
to the building are given the benefit of religious in- 
fluences by means of Bible classes and meetings of a re- 
ligious character regularly held on Sunday and through- 
out the week. The educational work, under the super- 
vision of an educational director, consists of both day and 
night schools, in which the common branches, languages 
and technical subjects are taught, and also health clinics 
teaching the functions and care of the body. Several 
‘class rooms in the building are used for this work. 

The department of physical exercise and improvement, 
in charge of a physical director, is an important feature 
in the program of the association, and the essential rela- 
tion cf proper development of the physical requirements 
of young men to their mental and moral life is strongly 
emphasized. Music, games and other recreations are 
provided, and the general plan pursued by the associa- 
tion seeks to bring the entire routine of life of young men 
and boys into proper relation with their physical, mental 
and spiritual needs. 

The membership of the association consists of active 
members who must be members of some protestant evan- 
gelical church, and who alone have the right to vote, and 
associate members to whom no religious test is applied, 
and who, equally with the active members, enjoy the 
other privileges of the association. There are about 
3,700 members and the annual membership fee is $10. 
Revenues are made up of the membership fees, the in- 
come from the 117 rooms occupied by members, the cafe- 
teria, barber shop and tailor shop, together with the small 
fees charged for games and for certain services for which 
members are required to pay. The total falls about $1,000 
a month short of the amount necessary to pay the running 
expenses, and that deficit is made up by voluntary con- 
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tributions of liberally disposed persons. 

The Constitution and statutes of this state permit ex- 
emption from taxation only in case the building was, 
during the year for which it was assessed, “used ex- 
clusively * * * for schools, religious * * * and 
charitable purposes.” Rev. St. 19138, sec. 6301. The con-' 
tention of the appellee is that it is a religious and charit- 
able institution, aud that the building in question, being 
used for the promotion of its general purposes, is, in a 
legal sense, used for religious and charitable purposes, 
although parts of the building are used for purposes 
which, if dissociated from and considered apart from 
their utility in carrying out the general plan, are not. 
strictly either charitable or religious; such uses being 
merely incidental and not destructive of the exempt 
character of the property. 

The use of the property is, under our law, the criterion 
by which to determine whether it is or is not exempt from 
taxation. It is therefore essential to determine, in the 
first place, whether the association, not in its aims and 
purposes alone, but in what it actually does to carry them 
out, is religious or charitable, before it can be decided 
‘that any of the uses to which the building was put par- 
take of those characteristics. This court said in Young 
Men’s Christian Ass’n v. Douglas County, 60 Neb. 642, 52 
L. R. A. 123: “It is to be conceded at the outset, as it is 
admitted by the demurrer to the petition, * * * that 
the object and purposes of the appellant corporation are 
such as to exempt the property, used exclusively by it 
for the purposes of its organization, from taxation under 
the laws of the state.” No such concession can be made 
in the state of the record before us, and we shall therefore 
proceed to inquire whether the appellee may properly be 
‘described as a religious or charitable organization. 

Under facts with reference to the objects and activi- 
ties of the Young Men’s Christiah Association there under 
consideration not differing essentially from the corre- 
sponding facts in the instant case, it was held in Mttle v. 


110 NEBRASKA REPORTS. [Vot. 106 


Young Men’s Christian Ass’n v. Lancaster County. 


City of Newburyport, 210 Mass. 414, Ann. Cas. 1912D, 
425, that the association, though not giving charity in its 
narrowest sense, was in its essence a benevolent or charit- 
able institution, within the meaning of those words in the 
statute. In Commonwealth v. Young Men’s Christian 
Ass’n, 116 Ky. 711, 105 Am. St. Rep. 234, it was con- 
cluded that a similar organization was an institution of 
“purely public charity” under the statute of Kentucky. 
That decision was reaffirmed in Corbin Y. M.C. A. v. Com- 
monwealth, 181 Ky. 884. A similar organization devoted 
to the welfare of young women was held to be a purely 
public charity in Philadelphia v. Women’s Christian 
Ass’n, 125 Pa. St. 572. 

The supreme court of Louisiana, on the other hand, 
held in State v. Board of Assessors, 52 La, Ann. 223, that 
a Young Men’s Christian Association cowld not claim 
exemption of its building from taxation on the ground 
that, because its work tended to improve and elevate 
young men, the building was actually used for charit- 
able purposes. And in New Jersey, also, it was held in 
Trustees Y. M. C. A. v. Cutty of Paterson, 61 N. J. Law, 
420, that statutes exempting private property must be 
given the narrowest interpretation of which they are rea- 
sonably capable; that charitable purposes are eleemosyn- 
ary purposes, in the sense of aid to the needy, and that, 
because the members of a Young Men’s Christian Asso- 
ciation are not recipients of charity but pay a price 
deemed adequate for what they get, its building was not 
used exclusively for charitable purposes. 

The theory that the rule requiring strict construction 
of a tax exemption statute demands that the narrowest 
possible meaning should be given to words descriptive of 
the objects of it would establish too severe a standard. 
Rather ought it to be the rule that such words as “charit- 
able’ should be given a fair and reasonable interpreta- 
tion, neither too broad nor too narrow, in ascertaining 
the true intent as to the objects of exemption, and then 
that the statute should be strictly applied and enforced in 
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order not unduly to extend its scope. The rule does not 
call for a strained construction, adverse to the real in- 
tention, but the judicial interpretation of such a statute 
should always be reasonable. 37 Cyc. 894. 

Not only in cases dealing with Young Men’s Christian 
Associations, such as are hereinbefore cited, but in 
pumerous cases dealing with tax exemptions claimed by 
other institutions in which some analogy is to be found, 
the courts have defined “charity” to be something more 
than mere alms-giving or the relief of poverty and dis- 
tress, and have given it a significance broad enough to 
include practical enterprises for the good of humanity 
operated at a moderate cost to those who receive the bene- 
fits. Franklin Square House v. City of Boston, 188 Mass. 
409; Episcopal Academy v. Philadelphia, 150 Pa. St. 565; 
Brewer v. American Missionary Ass’n, 124 Ga. 490; City 
of Waycross v. Waycross Savings & Trust Co., 146 Ga. 68; 
Congregational Sunday School v. Board of Review, 290 
TN. 108. ~* 

The record in the instant case shows, it is true, that it 
is the policy and custom of the association to require its 
members to pay a moderate charge for some of the priv- 
ileges, facilities and amusements that they enjoy, while 
some of them are free. The net financial result, how- 
ever, is that the whole institution is run at a loss, which 
in the year preceding the trial below amounted to nearly 
$13,000, and which must be made up by popular subscrip- 
tion. Reason and authority are opposed to the proposi- 
tion that an institution otherwise charitable will be de- 
prived of that character by the mere fact that charges for 
facilities and services are made to individual members, 
which not only do not result in profit, but which fail, in 
the aggregate, even to make the institution self-sustain- 
ing, and the appellant’s contention to that effect must be 
denied. 

It follows from the foregoing discussion and review of 
the judicial opinions bearing upon that question that the 
appellee is to be regarded as a charitable organization, 
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bcth in its professed purposes and by virtue of its actual 
performances in the practical work that it does for the 
general benefit of society in the elevation and betterment 
of young men and boys. The use to which it puts its 
building in carrying out its work must, therefore, be 
characterized, in its general aspect, as charitable, and 
the building in question is used for charitable purposes, 
except in so far as some part thereof may be used for pur- 
poses foreign to or inconsistent with its dominant pur- 
pose. 

This brings us to the argument of the appellant that the 
cafeteria, tailor shop and barber shop maintained in the 
building are merely business ventures carried on, for 
profit, for the accommodation of members and others who 
avail themselves thereof, and are too remotely connected 
with the general purposes of the association to be treated 
as uses for charitable purposes of the building or of the 
parts thereof occupied by them. 

The cafeteria is operated under an agreement by which 
the necessary floor space is leased to outside parties, who 
pay 10 per cent. of the gross receipts as rental. The 
lessees supply the fixtures, with the option reserved to the 
appellee to purchase them at any time, and thereupon 
the lease shall terminate. The revenue to the appellee 
from the cafeteria averages about $700 a month. The 
tailor shop rents for $15 a month; the barber is engaged 
by the month, and the appellee derives about $25 a month 
net revenue from the barber shop. The cafeteria serves 
the members and those of the general public who choose 
to come. 

The appellee’s argument with reference to these facili- 
ties is that they are necessary to the complete carrying 
out of its plan to make it attractive to young men and to 
the public generally to come to the building and thereby 
strengthen and extend the influence of the association. 
Not only for the members, but for their near relatives and 
friends it is a valuable auxiliary to the work to get 
groups of men together at meal-time, which is the best 
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and in some cases the only practicable opportunity to 
arouse their interest in the work of the association, and 
the revenue from the eating establishment is a great help 
in keeping up the general expenses. The tailor and 
barber service is necessary for the accommodation of the 
roomers in the building. 

The question of the maintenance of a restaurant or 
eating place in connection with buildings of this kind for 
which exemption from taxation was claimed has been con- 
sidered by the courts in several cases. In Philadelphia 
v. Women’s Christian Ass’n, supra, in which there was a 
restaurant in the building, it was held that the building 
was exempt, notwithstanding the fact that the revenues of 
the association were in part derived from payments for 
board by those for whose temporal, moral and religious 
welfare the association exists; not being intended as a 
source of profit, and ‘being in fact. insufficient to defray 
expenses, the annual deficit being made up from volun- 
tary contributions. And in Corbin Y. M. C. A. v. Com- 
monwealth, swpra, it was held that the operation of a 
restaurant in the building, from which a revenue was de- 
rived from members and others, but without profit, was 
consistent with the charitable purposes of the association. 
But in Young Jlen’s Christian Ass’n v. Keene, 70 N. H. 
223, in which part of the building was rented for a res- 
taurant, with the primary object of obtaining revenue'to 
assist in carrying on the work and the incidental object 
of drawing people to the vicinity of the building in order 
to interest them in the work, it was decided that the asso- 
ciation: was not entitled to exemption for that portion of 
the building occupied by the restaurant. 

The conclusion arrived at in the Kentucky case just 
referred to was based, in part at least, upon the peculiar 
language of the Constitution of that state, which exempts 
“institutions of purely public charity.” The opinion 
quotes from a previous decision of the same court to the 
effect that, since the “institution” is exempted without 
any qualifying words showing that the exemption is re- 
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stricted to property used by or connected with the institu- 
tion, the exemption applies to the corporate entity, includ- 
ing all its property. In the Women’s Christian Ass’n 
case, also, the Pennsylvania Constitution exempts the 
property of all institutions “maintained by public and 
private charity.” There is an obvious distinction between 
such provisions and the provision of our statute confining 
the exemption to property used exclusively for charitable 
purposes. The New Hampshire statute upon which is 
based the decision in Young Men’s Christian Ass'n v. 
Keene, supra, holding that portion of the building used 
for a restaurant to be taxable, exempts the property “to 
the extent that it is used for the purposes of the associa- 
tion,” thus laying emphasis upon the use, as does our 
statute. 

In Young Men’s Christian Ass’n v. Douglas County, 
supra, in which the first floor of the building was rented 
for business purposes, the rent being applied to the work 
of the association, the rented portion was held taxable. 
In the case at bar certain floor space was leased and the 
rental went into the general fund of the appellee for the 
promotion of its purposes. That the object of having the 
cafeteria there was to derive revenue from its use by the 
public, together with the appellee’s membership, was 
frankly conceded in the testimony. It was undeniably, 
to‘a certain extent, a commercial enterprise, carried on in 
competition with other similar business that is taxable. 
The fact that the money derived therefrom was used for 
the general purposes of the association, or that it was in- 
cidentally desirable in the promotion of those purposes, 
does not alter the fact that it was a use of a portion of 
the building differing essentially in character from the 
primary uses and purposes to which the building and the 
association itself were devoted. Young Men’s Christian 
Ass’n v. Douglas County, supra; Young Men’s Christian 
Ass’n v. Keene, supra. That portion of the building oc- 
cupied by the cafeteria was therefore not exempt from 
taxation. The evidence with reference to the barber shop 
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and tailor shop is that they are accessories required in the 
building in view of the number of lodgers there, that the 
amount of space they occupy is insignificant, and that 
their maintenance is justified in carrying out the general 
purposes of the association. 

There arises the final question, whether it is feasible to 
segregate the space occupied by the cafeteria from the rest 
ef the building for the purposes of taxation and, if so, by 
what method. In Young Men’s Christian Ass’n v. Doug- 
las County, supra, it is said: “It is not necessary that 
the property should be such as to permit of its separation 
into distinct and definite parcels or tracts of land.” In 
LTibrary Ass'n v. Pelton, 36 Ohio St. 253, in which certain 
rooms ou each floor of a building were rented out, and 
were therefore not exempt, it was held: “The fact that 
the building is so constructed, that the parts leased or 
otherwise used with a view to profit cannot be separated 
from the residue by definite lines, is no obstacle to a 
valuation of such parts for purposes of taxation, having 
due reference to the taxable value of the entire property.” 
To the same effect is Board of Home Missions v. Philadel- 
phia, 266 Pa. St. 405. No reason appears why the taxing 
authorities cannot arrive at a just valuation of that por- 
tion of the building which is taxable, in its relation to the 
entire property, and assess the property in that amount. 

The judgment of the court below should be reversed 
and the cause remanded, with instructions to ascertain the 
taxable value of the property in accordance with this 
opinion, and to certify the same to the proper officer ac- 
cording to law. 

Perr CurtaM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with instructions to ascertain the 
taxable value of the property in accordance with this 
opinion, and to certify the same to the proper officer ac- 
cording to law, and this opinion is adopted by and made 
the opinion of the court. 

FLANSBURG, J., not sitting. REVERSED. 
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ALICE L. Moork, ADMINISTRATRIX, APPELLEE, V. OMAHA 
WAREHOUSE COMPANY, APPELLANT. 


Firep Apgit 20, 1921. No. 21454. 


Judgment: CONCLUSIVENESS: Tort-FEASors. The personal representa- 
tive of a deceased employee of an interstate carrier, whose death 
was caused by the concurring negligence of the carrier and an- 
other, is not precluded by a judgment recovered by such represen- 
tative against the carrier, for the benefit of the widow, under the 
federal employers’ liability act, from maintaining a later action, 
for the benefit of the mother of the decedent, under sections 1428 
and 1429, Rev. St. 1913, against the other joint tort-feasor, where 
the mother has neither right of action nor interest in the recovery 
under the federal law. The personal representative, as plaintiff in 
the respective actions, is a mere trustee for the parties beneficially 
interested, and, since each action isin fact based upon a different 
right and ground of recovery, the rule that a judgment against one 
joint tort-feasor will release the other does not apply. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Raymond M. Crossman, for appellant. 
Jefferis, Tunison & Wilson, contra. 


DorsgEy, C. 

Tim F. Moore was a switchman in the employ of the 
Union Pacific Railroad Company, and died as the result 
of being crushed between a railway freight car and the 
platform or loading dock of the Omaha Warehouse Com- 
pany while engaged in the line of his duty in placing cars 
there. His widow, as administratrix, brought suit against 
the railroad company under the federal employers’ lia- 
bility act, the basis of the action being that the company 
was negligent in maintaining its side-track in too close 
proximity to the warehouse platform. The administratrix 
recovered judgment for $7,440, which was paid into court 
and satisfied. The federal act under which the action 

was brought provides that, in case of the death of a rail- 
' way employee while he is employed by such carrier in 


Vor, 106] JANUARY TERM, 1921. 117 


Moore v. Omaha Warehouse Co. 


interstate commerce, the carrier shall be liable in damages 
to his personal representative for the benefit of the sur- 
viving widow and children. Moore left a widow, but no 
children. ; 

Afterwards, the widow, as administratrix, commenced 
the action before us on this appeal against the appellant, 
Omaha Warehouse Company, under sections 1428 and 
1429, Rev. St..1918, creating liability for death caused by . 
the wrongful act, neglect or default of any person or cor- 
poration, and providing that the action be brought in the 
name of the personal representative for the benefit of the 
widow and next of kin of the deceased. ‘he next of kin 
of the deceased inthe instant case was his mother. The 
administratrix alleged in the petition that her intestate 
met his death under the circumstances hereinbefore re- 
lated, and that the appellant was liable therefor because 
it maintained its platform too close to the railroad track 
upon which the cars were being spotted. Among other 
defenses, none of which need be noticed because no error 
telating to them is assigned here, the appellant set up in 
its answer the facts with reference to the action previously 
brought against the railroad company and the recovery 
and satisfaction of the judgment, and alleged that the ap- 
pellant had been thereby discharged and released from 
all liability. 

The trial court overruled the appellant’s motion for a 
directed verdict and submitted the case to the jury under 
instructions to the effect that the widow of the deceased 
was precluded by the action and judgment against the 
railroad company “from claiming any interest in any sum 
which may be retovered by her as administratrix in this 
case, and that you shall only consider whether or not 
Lucy Moore, the mother of Tim F. Moore, deceased, has 
sustained any damages in the way of pecuniary loss on 
account of the death of Tim F. Moore, if you shall find 
from the evidence that the defendant, Omaha Warehouse 
‘Company, was guilty of negligence that was the. proxi- 
mate cause of the accident that resulted in the death of 
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said Tim F. Moore, deceased.” The jury returned a ver- 
dict for $2,500, upon which judgment was entered, and 
this appeal is prosecuted therefrom. 

Counsel agree that all questions are eliminated upon 
this appeal except those which arise in connection with 
the appellant’s plea that there can be but one satisfaction 
for a single injury; that the railroad company and the 
warehouse company were joint tort-feasors; that the right 
of action under both the federal act and the state statute 
was vested in the personal representative of the deceased, 
and that the judgment in favor of the personal represen- 
tative against one of the joint tort-feasors discharged and 
released the other, and should be held to be a complete 
bar to recovery in the instant case. The appellee, on 
the other hand, asserts that the administratrix in bring- 
ing these actions was nothing more than a statutory 
trustee; in the action under the federal law, trustee for 
the widow, she being the only person entitled to the bene- 
fits thereof; in the action under the state death statute, 
trustee for the mother, who, in view of the prior recovery 
for the wife’s benefit under the federal act, was the only 
person entitled to damages under the state statute; that 
the mother had no cause of action against the railroad 
company, was not represented by the administratrix in 
that action, and is not bound by any act of the adminis- 
tratrix therein. ‘ 

If Moore had survived the accident and sued the rail- 
road company for damages resulting from his injuries, 
the right of action being in him and for his own benefit 
alone, his recovery against the railroad company would 
have included all the damage suffered: by him, and he 
could have maintained no later action against the ware 
house company, although its negligence concurred with 
the railroad company’s in causing his death. Irwin v. 
Jetter Brewing Co., 101 Neb. 409. Such was the situa- 
tion in Middaugh v. Des Moines Ice & Cold Storage Co., 
184 Ia. 969, cited and relied upon by the appellant, in 
which a lineman in the employ of a railroad company 
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was injured by a truck belonging to the ice company 
running into him at a railway. crossing. He sued the 
railroad company for negligence of its watchman, and 
entered into a settlement for a certain sum, in considera- 
tion of which he released the railroad company. After- 
wards, he sued the ice company, and it interposed the de- 
fense that, being a joint tort-feasor, it was also released, 
~ and the court held that the prior settlement was a bar to 
the action because it included his entire damages. 

In case of death from the injury, as in the instant case, 
the federal law, to be sure, gives the right of action to the 
personal representative, but confers the benefits thereof 
vpon the widow and children, not upon the estate of the 
deceased. The basis of recovery is not what the injured 
party could have recovered if he had survived, but is 
limited to the actual pecuniary loss suffered by reason of 
the death by the individuals designated in the act. Gulf, 
C. & 8. F. Rk. Co. v. McGinnis, 228 U.S. 178; Taylor v. 
Taylor, 232 U. S. 363. So, in her action against the rail- 
road company, the administratrix could recover only 
what pecuniary loss she, as widow, had sustained. The 
recovery was in no sense assets of the estate to be dis- 
tributed in accordance with the state laws relative to 
intestacy, but was the exclusive property of the bene- 
ficiary under the federal law. Taylor v. Taylor, supra. 

Referring now to the death statute of this state under 
which the pending action was brought, we find that an 
analogous situation is presented. There, too, the right 
of action is given to the personal representatives, but for 
the benefit of certain designated persons, namely, the 
widow and next of kin, in this case the mother of the de- 
ceased. In like manner as under the federal] statute, the 
recovery under the state statute is not for such damages 
as the injured party suffered and might have been com- 
pensated for had he survived, but only for the actual 
pecuniary loss to the specified beneficiaries. Chicago, B. 
¢€ Q. R. Co. v. Oyster, 58 Neb. 1. It seems clear to us 
that the two actions must be regarded as based upon 


120° NEBRASKA REPORTS. [ Vox. 106 


Moore v. Omaha Warehouse Co. 


different rights and distinct elements of recovery, and 
that, although in each instance the case was prosecuted 
‘by the personal representative as the nominal plaintiff, 
she acted therein, as the appellee contends, merely as 
statutory trustee for the respective parties beneficially 
interested. 

In Spokane & I. E. R. Co. v. Whitley, 237 U. 8. 487, 
L. R. A. 1915, 736, the death occurred in Idaho, and the 
right of action was governed by the death statute of that 
state, which provides that the action might be maintained 
by the heirs or personal representatives. The heirs of 
the deceased were his widow and mother. The widow, as 
administratrix, brought suit and obtained judgment 
against the railroad company in the state of Washing- 
ton, basing her action upon the Idaho statute. The 
mother was not a party to that action. Afterwards, the 
mother brought suit in her own behalf against the rail- 
road company in Idaho, and the latter pleaded the Wash- 
ington judgment in bar of the action. The mother re- 
covered judgment, and the Idaho supreme court, on ap- 
peal, held that the administratrix was not to be regarded 
as representing the mother in the Washington action, and 
that she was not bound by the judgment therein. This 
was affirmed by the supreme court of the United States in 
the cited case, in which it was said in the opinion, by 
Justice Hughes, that under the Idaho statute the personal 
representative was not authorized to bind the heirs with- 
out their sanction, and that there was no basis for the 
presumption that the mother was represented in the Wash- 
ington suit, or was bound by the judgment therein. 

In the Whitley case, just referred to, the two actions in- 
volved -were both founded upon the same statute, and that 
statute permitted either the personal representative or 
the heirs to maintain the action. But in Idaho, the same 
as in Nebraska, it is held, as stated by Justice Hughes: 
“The recovery authorized is not for the benefit of the 
‘estate’ of the decedent; the proceeds of the recovery are 
not assets of the estate. Where the personal representa- 
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tive is entitled to sue, it is only: as trustee for described 
persons,—the ‘heirs’ of the decedent.” In the Nebraska 
death statute the right of action is given to the personal 
representative, but it is explicitly provided that it shall 
be for the exclusive benefit of the widow and next of kin. 
Notwithstanding the different wording of the two stat- 
utes, the status of the personal representative in the ac- 
tion is the same in both states. 

Since it is held by the highest judicial authority that 
the personal representative in the Whitley case, although 
authorized by the Idaho statute to sue. on behalf of the 
“heirs,” could not bind the mother, as an heir, in the 
Washington action, because she was not a party to that 
action and her rights were not considered ‘therein, it fol- 
lows, we think, with still more cogency and force that 
the administratrix in the instant case cannot be deemed 
to have represented the mother of the decedent in the 
action against the railroad company under the federal 
act, by the terms of which the mother was given no right 
cf action and was entitled to no part of the benefits. In 
our opinion, therefore, the action against the railroad 
company, being in effect an action for the benefit of the 
widow, was not binding upon the mother and was no bar 
to an action for her benefit under the state statute, al- 
though the administratrix was the nominal plaintiff in 
both actions. 

The fact that the railroad company and the warehouse 
company may have been joint tort-feasors could have no 
bearing, unless the prior action and judgment under the 
federal act involved the same rights as the later action 
against the warehouse company, and that is to be deter- 
mined by what was actually considered and adjudicated 
in the two actions, not by the mere fact that the actions 
were brought by the same nominal plaintiff. 

No other controverted questions being presented, we 
recommend that the judgment appealed from be affirmed. 

Per CurtamM. Yor the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 


122 NEBRASKA REPORTS. [Vot. 106 


Marquis v. Marquis. 


this opinion is adopted by and made the opinion of the 
court. 
AFFIRMED. 


Luit A. MARQUIS, APPELLEE, V. Lewis C. MARQUIS, AP- 
PELLANT, 


Firep May 6, 1921. No. 21231. 


Divorce: Decree: Mopirication. Where, on appeal from a decree 
awarding a divorce from bed and board only, the pleadings and 
the findings of fact of the district court are sufficient to sustain a 
decree of divorce from the bonds of matrimony, this court may 
modify the decree so as to award an absolute divorce. 


APPEAL from the district court for Scotts Bluff county: 
RauLpH VW. Hosart, JupGe. Affirmed as modified. 


Morrow & Morrow and Burkett, Wilson, Brown & Wil- 
son, for appellant. 


H. Leslie Smith, contra. 


Lerton, J. 

This was a suit for divorce brought by the plaintiff 
charging extreme cruelty on the part of the defendant. A 
cross-petition was filed by the defendant praying for a 
divorce on the ground of adultery. The court found that 
the charge of adultery had not been established by a pre- 
ponderance of the evidence, and found facts which sus- 
tained the charge of extreme cruelty on the part of the 
defendant. <A divorce a vinculo was denied and plaintiff 
was given a divorce from bed and board. Alimony was 
allowed her in the sum of $17,000, and it was ordered that 
$30 a month be paid for the maintenance of each of the 
three children whose custody was committed to the plain- 
tiff. The custody of two other children was awarded de- 
fendant. Defendant appeals. 

It would serve no useful purpose to relate the testi- 
mony in the case. The district court found, in substauce, 
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that the charges made in the cross-petition as to adultery 
were not sustained, though plaintiff had been guilty of 
indiscreet conduct, found certain specific acts to have 
been committed by defendant which in law constitute ex- 
treme cruelty, and further found that “it is for the best 
interests of plaintiff and defendant that they should not 
have an absolute divorce.’ While we might have taken a 
different view, of the testimony, the advantage that the 
opportunity of seeing the witnesses and hearing them 
testify gave the trial court is such that we believe we 
would not be justified in setting aside the findings of fact. 
The findings justify a divorce from the bonds of matri- 
mony, and, when we consider all the facts in the case, we 
are of the opinion that the divorce should be absolute. 

Coming now to the question of property rights, we are 
of the opinion that the allowance made was excessive, | 
when it is considered that undev the decree rendered the 
wife retained all her marital rights in the real estate of 
the husband. Plaintiff assisted to some extent in the 
accumulation of the property, though the extraordinary 
risu in the value of real estate was the main cause of 
the increase in the value of defendant’s estate. An al- 
lowance of $20,000 as permanent alimony is made, payable 
in instalments of $5,000 at intervals of six months from 
the date of this decree, with interest at 6 per cent. per 
annum until paid. The order of the district court as to 
the custody, control and education of the three children 
awarded plaintiff, and the amount awarded for their sup- 
port and maintenance, is affirmed, but the decree is modi- 
fied to award the care of the child Viola to plaintiff, who 
has had her in her care and custody since the date of 
the decree, and an allowance of $30 a month for her main- 
tenance from that date until she is 21 years of age is also 
awarded plaintiff. Additional suit money in the amount 
of $250 and additional attorney’s fees in the sum of $400 
are allowed. 

The decree of the district court is modified to provide 
for an absolute divorce, and for allowances as stated. 

AFFIRMED AS MODIFIED. 
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CaARSTEN H. SIECK, APPELLEE, V. WALTER J. PERRY ET AL., 
APPELLANTS. 


FILtep May 6, 1921. No. 21470. 


Appeal: Harmuiess Error. A judgment will not be reversed for the 
giving of an erroneous instruction, when it appears from the 
whole record that the party complaining has not been prejudiced 
thereby. 


APPEAL from the district court for Douglas county: 
JAMES T. BEGLEY, JUDGE. Affirmed on condition. 


M. O, Cunningham, for appellants. 


A, E. Langdon, J. O. Detweiler and B. N. Robertson, 
. contra. 


Lerton, J. 

Appeal from a judgment against defendants Perry for 
rental value of land. The facts are that plaintiff, Sieck, 
leased from the Union Pacific Railroad Company a part of 
its right of way on both sides of the “Lane Cut-Off” 
tracks, containing about eight acres. Afterwards defend- 
ant Perry, who owned about 130 acres of land through 
which both the old main line and the “Cut-Off” ran, leased 
the same for a cash rent of $700 to defendant Grabow. 
This lease excepted the strip of land leased by the Union 
Pacific to plaintiff, but in a later provision of this lease 
is the statement, “This lease also includes the crop and 
all the privileges of the Union Pacific Railroad right of 
way.” Grabow took possession of the strip leased to Sieck, 
claiming under his lease from Perry. Grabow testifies that 
he plowed the strip, although Sieck told him Perry had no 
right to it; that he spoke to Perry about this, and Perry 
said to farm it, and if Sieck came to throw him off. This 
testimony is corroborated by another witness who heard 
the conversation. Sieck testifies that, when he went to 
see Perry about Grabow’s taking possession, Perry told 
him he had a lease to it, and would farm it that year. All 


ot 
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of this testimony is denied by Perry. He also testified 
that in June he saw Grabow cultivating this strip and 
told him he had no right there; that Grabow said that 
Sieck had not done anything with it, and he made up his 
ruind he would farm it. Perry admits that Sieck had 
called him on the telephone two or three times about the 
matter and had come to see him, but says he told him he 
was not interested, and “cut him off.” 

The court instructed the jury that, under the plead- 
ings‘and evidence in the case, the plaintiff was entitled to 
recover from one or both of the defendants the reasonable ° 
cash rental value.of the premises on March 1, 1917. This 
instruction was justified by the evidence. Complaint is 
made of instruction No, 6. The court evidently was of 
the opinion that an affirmative defense was pleaded. The 
answer of the appellant consists essentially of a general 
denial. The later allegations merely amplify this by 
pleading facts, but do not set up an affirmative defense. 
The burden of proof was upon the plaintiff to establish 
his contention. Instruction No. 6 removed this burden 
and was erroneous. The overwhelming weight of testi- 
mony, however, is with the plaintiff, and we are convinced 
that the giving of this instruction did not prejudicially 
affect the defendants. 

It is also complained that the verdict is excessive. There 
was no proof that the land had ever rented for a share of 
the crop. The testimony as to the rental value varied 
from $3.50 to $8 an acre, except that Sieck testified it 
was worth $25 an acre. His lease from the railroad com- 
pany was at the rate of $3 an acre. 

Taking all the evidence into consideration, we believe 
the recovery is excessive, and that a recovery of $64 witli 
interest from March 1,.1917, is all that the evidence will 
sustain. Unless plaintiff files a remittitur for all in ex- 
cess of this amount, the judgment is reversed. If such 
remittitur is filed within 20 days, it will stand affirmed. 

AFFIRMED ON CONDITION. 
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SECURITY STATH BANK OF EDDYVILLE, APPELLEE, V. AETNA 
INSURANCE COMPANY, APPELLANT. 


Frrzep May 6, 1921. No. 21420. 


1. Insurance: Poricy: BreacH or Conpirion: Statute. Under the 
statutes of Nebraska, the violation of a condition in a fire insur- 
ance policy by the mortgaging of insured chattels does not in- 
validate the insurance, unless the breach of contract contributes 
to the loss. Rev. St. 1918, sec. 3187. 


ATTORNEY’S Frere. Under the statutes of Nebraska, as 
amended in 1919, the court has no authority to tax an attorney’s 
fee in favor of plaintiff upon rendering judgment in his favor in 
a suit on a fire insurance policy covering personal property only. 
Laws 1919, ch. 103, sec. 2, and ch. 105, sec. 1, subd. 5. 


AppraL’ from the district court for Buffalo county: 
Bruno O. Hostetter, Jupcn. Affirmed in part and re- 
versed in part. 


Montgomery, Hall & Young, for appellant. 
John A. Miller and J. M. Fitzgerald, contra. 


Rose, J. 

This is an action to recover $1,600 for fire insurance on 
personal property in a garage conducted at Eddyville in 
the name of Leech Brothers, the insured. The policy was 
issued October 3, 1917, and there was a total loss by fire 
March 5, 1918. After the fire, the policy was assigned to 
plaintiff. The answer contained the plea ‘that the in- 
sured property, without the consent of defendant, in vio- 
lation of the policy, was transferred to plaintiff by a bill 
of sale November 23, 1917, and that the insurance was 
thus invalidated. In a reply to the answer plaintiff al- 
leged that the bill of sale was in effect a chattel mort- 
gage which in no way contributed to the loss. The case 
was tried before the district court without a jury, and the 
issues of fact, upon sufficient admissible evidence, were 
all settled in favor of plaintiff. Defendant has appealed 
from a judgment against it for the full amount of plain- 
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tiff’s claim. 

In the absence of proof that the giving of the chattel 
mortgage contributed to the loss, did that violation of the 
policy invalidate the insurance? The answer depends on 
the following provisions of statute: 

“WaRRanty Nor To Avom PoLicy UN LEss DecepTive. 
No oral or written misrepresentation or warranty made 
in the negotiation for a contract or policy of insurance 
by the insured or in his behalf, shall be deemed material 
or defeat or avoid the policy or prevent it attaching unless — 
such misrepresentation or warranty deceived the company 
to its injury. The breach of a warranty or condition in 
any contract or policy of insurance shall not avoid the 
policy nor avail the insurer to avoid liability unless such 
breach shall exist at the time of the loss and contribute to 
the loss, anything in the policy or contract of insurance 
to the contrary notwithstanding.” Rev. St. 1918, sec. 3187. 

These provisions are by construction a part of the 
policy, but it is argued that, as indicated by the catch- 
words and the first sentence, the legislation contemplates 
conditicus existing at the time of the application for the 
insurance and the issuance of the policy, but not subse- 
quent violations. The argument is refuted by the literal 
terms of the act itself. The catch-words, even if a part 
ef the enactment, do not limit specific provisions in plain 
language. The legislation must be considered as a whole. 
To the enactment in the first sentence on the subjects of 
misrepresentation aud watranty in preliminary negotia- 
tions, the second sentence adds a provision on the exist- 
ence of breach of condition in the policy itself. The 
statute declares that the breach of a condition in the 
policy shall not avoid it, “nor avail the insurer to avoid 
liability unless such breach shall exist at the time of the 
loss and contribute to the loss.” As applied to the policy 
in suit, the act of the legislature does not permit the for- 
feiture of the insurance on account of the giving of the 
chattel mortgage unless that breach of condition con- 
tributed to the loss. No other interpretation is per- 
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missible. There is no evidence that the breach of con- 
dition contributed to the loss. It follows that there was 
no defense to the merits of the case made by plaintiff, 
and that the judgment in its favor for the loss covered by 
the policy is not erroneous. 

On another phase of the appeal an attorney’s fee of $300 
taxed by the trial court in favor of plaintiff as costs is 
assailed as erroneous. Under the statutes in force when 
the Judgment was rendered the attorney’s fee was un- 
authorized. As a part of the remedy in an action on a 
policy insuring real property, the taxing of an attorney’s 
fee is allowable, but the statute does not extend to in- 
surance on personalty, the kind of property covered by 
the policy in suit. Rey. St. 1918, secs. 3210, 3211. Prior . 
to 1919 a statute authorized the court to tax an attorney’s 
fee in favor of plaintiff upon rendering judgment in his 
favor on a policy of “indemnity” insurance, which was 
construed to include fire insurance. Rev. St. 1913, sec. 
3212; Johnson v. St. Paul Fire & Marine Ins. Co., 104 
Neb. 831. In 1919, however, the legislature changed the 
word “indemnity” to “liability” and defined “liability in- 
surance” as insurance “against loss or damage resulting 
from accident to or injury, fatal or nonfatal, suffered by 
an employee or other person for which the insured is 
liable.” Laws 1919, ch. 103, sec. 2, and ch. 105, sec. 1, 
subd. 5. Under the new legislation “liability” insurance 
does not include fire insurance on personal property. 
With the law thus changed, attention has not been 
directed to a statute authorizing the court to tax an at- 
torney’s fee as costs upon rendering judgment in favor of 
plaintiff in an action on a fire insurance policy covering 
personal property only, nor has such a statute been found. 

The judgment for the insurance is affirmed and the al- 
lowance of the attorney’s fee is reversed, each party to pay 
its own costs in the supreme court. 

AFFIRMED IN PART AND REVERSED IN PART. 
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BANK Or COLLEGE VIEW, APPELLANT, V. J. F. NELSON EL 
AL., APPELLEES. 


Firep May 6, 1921. No. 21453. 


Banks and Banking: Excessive Loan. As a general rule, courts will 
not refuse to enforce a bank’s contract for the loan of money, or 
disallow damages for a breach thereof, merely because the amount 
lent exceeds 20 per cent. of the capital and surplus, notwithstand- 
ing a statute penalizing the banker for exceeding that limit. 


APPEAL from the district court for Lancaster county: 
WitLtarp E. Stewart, Juper. Affirmed. 


Fred C. Foster, O. K. Perrin and 8S. M. Wier, for appel- 
lant. 


Hall, Baird & Williams, contra. 


Ross, J. 

Plaintiff is d state bauk. It brought this action on two 
promissory notes, one for $1,390 and the other for $400. 
Defendants had executed and delivered the notes, which 
were due and unpaid, and made no defense to them, but 
pleaded a counterclaim for damages amounting to $17,500 
for the breach of a contract obligating plaintiff to lend 
them approximately $6,500 for the specific purpose of 
constructing a garage on lots owned by them in College 
View. The answer to the counterclaim alleged that the 
contract for the loans was unlawful and void because per- 
formance required the violation of a statute prohibiting 
‘plaintiff from lending to an individual more than 20 per 
cent. of its capital and surplus. Rev. St. 1913, sec. 312. 
The facts pleaded by plaintiff in the answer to the coun- 
terclaim were put in issue by a reply. The trial court 
directed a verdict. in favor of plaintiff for the amount 
due on the notes—$2,056.27. On the counterclaim for 
damages the jury rendered a verdict in favor of defend- 
ants for $2,056.37. Defendants recovered a judgment for 
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10 cents, the difference between the two items. Plaintiff 
has appealed. 

The issues of fact and the amount of the damages re- 
sulting from plaintiff’s breach of the contract to make the 
loans were, upon sufficient admissible evidence, settled by 
the jury in favor of defendants. ; 

. Was the contract void in the sense that plaintiff could 
violate it without becoming liable for resulting damages? 
In limiting the amount of an individual loan to 20 per 
cent. of the capital and surplus and in directing punish- 
ment for exceeding that limit, the statute established a 
rule for the government of the bank. Rev. St. 1918, sec. 
312. The penalty for violating the act applies to “any 
cfficer, director, or employee” of the bank. An excessive 
loan does not subject the borrower to a penalty. He does 
not stand before the statute in the same light as the 
offending banker. The penalty is a matter between the 
state and the lender. The general rule is that an exces- 
sive borrower cannot prevent the collection of his debt 
by pleading and proving a violation of the statute. In 
demanding performance of the bank’s contract for an ex- 
cessive loan, the borrower is not in a worse situation than 
the banker who is subject to a penalty for violating the 
law governing the bank in the transaction of its business. 
The borrower has nothing to do with the business man- 
agement to which the statutory limitation applies. The 
maximum amount lendable to an individual varies with 
the capital and surplus. The facts are not equally avail- 
able to both contracting parties at all times. The statute 
does not declare that excessive loans are void. They are 
generally enforced. In the present case both parties had 
performed the contract to such an extent that a heavy 
loss fell on the borrowers through failure of the lender 
to perform fully all of its obligations. Where the law 
permits a bank to enforce a contract for an excessive loan, 
it should not be permitted to escape liability for the dam- 
ages resulting from its failure to fully perform such a 
contract. For these and other reasons, the great weight 


VoL. 106] JANUARY TERM, 1921. 131 


Leypoldt & Wickstrom v. Alderman. 


of modern authority supports the doctrine that courts 
will not refuse to enforce a bank’s contract for the loan 
of money, or disallow damages for a breach thereof, 
merely because the amount lent exceeds 20 per cent. of the 
capital and surplus, notwithstanding a statute penalizing 
the banker for exceeding that limit. 7 C. J. 712; 713, secs. 
445-450; Blochman Commercial & Savings Bank v. F. G. 
Investment Co., 177 Cal. 762; Goldstein v. Union Nat. 
Bank, 109 Tex. 555;. Schuber v. McDuffee, 169 Pac. 
(Okla.) 642. To this rule the courts of Nebraska are 
committed. Smith v. First Nat. Bank, 45 Neb. 444. 

With the principal question of law thus determined in 
favor of defendants, no prejudicial error has been found 
in the rulings on evidence or in the giving or refusing of 
instructions. 

AFFIRMED. 


LeEYPoOLDT & WICKSTROM, APPELLEE, V. JAMES M. ALDER- 
MAN, APPELLANT. 


Firep May 6, 1921. No. 21250. 


1. Evidence: Written Conrract: ParoL EvipeNce. When parties 
have reduced their contract to writing, it is elementary that, in 
the absence of fraud or of mistake, oral evidence is not admissible 
to vary its terms. 


2. Evidence examined, and held that the judgment of the district 
court is without reversible error. 


APPEAL from the district court for Douglas county : 
GEORGE A. Day, JUDGE. Affirmed. 


J. A. Douglas and A. F. Mullen, for appellant. 


Hoagland & Carr, Hotz & Lee and D. H. Sheehan, 
contra. 


DEAN, J. 
Leypoldt & Wickstrom is a copartnership engaged i in the 
hay business at Hershey. Leypoldt & Pennington is a 
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copartnership engaged in the same business at North 
Platte. Mr. Leypoldt is interested in the Hershey and 
North Platte firms, hence two cases were consolidated 
and tried in the district court as one case and they will 
be so considered here. The partnership sued to recover 
from James M. Alderman, the defendant, $19,231.22 for 
failure to deliver a quantity of hay alleged by the respec- 
tive partnerships to have been purchased from him. A 
jury was waived. Leypoldt & Wickstrom recovered a 
judgment for $2,379.40, and Leypoldt & Pennington re- 
covered a judgment for $4,079.20. Defendant, Alderman, 
appealed. The plaintiff partnerships filed a cross-ap- 
peal. 

Leypoldt & Wickstrom allege that from November 9 
until November 11, 1916, they purchased 50 cars of prairie 
hay from defendant at $7 a ton, to be delivered in three 
months, as evidenced by an exchange of letters and tele- 
grams, and that such letters and telegrams so exchanged 
between the parties constitute a contract. 

On November 11, 1916, the same parties executed the 
following instrument: “Newport, Neb., November 16, 
1916. This is to confirm sale of one-hundred cars number 
one upland hay, at $7.00 per net ton track Newport, Ne- 


= braska, and fifty cars number two upland hay at $6.00 


per net ton, f. 0. b. Newport, to Leypoldt & Wickstrom at 
Ifershey, Nebraska, to be shipped to different points as 
specified by them from time to time. Order to be filled 
at the rate of from three to four cars per day, loading sub- 
ject to weather conditions, and car supply. Further 
acknowledge receipt of Leypoldt & Wickstrom check for 
$700.00 to apply on the above sale. J. M. Alderman. 
Leypoldt & Wickstrom, by Carl Wickstrom.” 

Leypoldt & Wickstrom contend that the letters and tele- 
grams constitute a contract for the purchase of 50 cars 
in addition to the 150 cars of hay that are mentioned in 
the instrument of November 11. The court, however, 
found, and properly so, that the latter, by its terms, in- 
cluded the 50 cars described in the letters and telegrams. 
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Two additional instruments were entered into between 
plaintiff, Leypoldt & Pennington, and defendant, Alder- 
man, under date of November 21, 1916. Except as to the 
price, which was fixed at from $6 to $7.25 a ton, and the 
amount of hay to be delivered, namely, 175 cars, they are, 
in all material respects, substantially the same as the one 
under date of November 11, 1916, that was executed by 
Leypoldt & Wickstrom and defendant. There seems to be 
no dispute between the parties respecting the quantity 
of hay that was delivered. 

' Defendant in his answer alleged, in substance, that the 
formal instruments, dated November 16 and 21, are merely 
memoranda of the transactions between the parties, and 
prayed that they be reformed to show that fact. He 
further alleged that there were two or more oral hay con- 
tracts and they were made subject to car supply and were 
not binding as to any hay undelivered after the expiration 
of three months, and prayed that the alleged oral con- 
tracts be decreed “to be the contracts between the parties 
hereto.” 

The district court, however, found against defendant on 
this point and decreed in effect that “the memorandum, 
copy of which is set out in plaintiff’s petition (the formal 
contracts), constituted the contracts between the parties, 
and that defendant was not entitled to a reformation. 

Defendant also: alleged that the 50 cars referred to in 
the letters and telegrams were, by the parties, intended 
to be included in the amount described in the contract of 
November 16, namely, 150 cars; that the orders were to 
be filled from current hay; that defendant retained the. 
option to fill other hay orders, and that in no event was 
the hay to be furnished from stored hay. With respect 
to the 50 cars of hay, the court properly held that they 
were included in the written contract of November 16, 
which incorporated in its terms the prior letters and tele 
grams. The contract seems to be complete in itself, and 
it was apparently executed by the parties as such, and, of 
course, in the absence of fraud or mistake, it cannot be © 
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varied by oral evidence. 

There was some evidence on the part of defendant tend- 
ing to prove that there was a shortage of cars during a 
part of the shipping period. It appears, however, that 
hay prices were on the. incline, and that defendant, in- 
stead of shipping hay to plaintiffs with such cars as were 
cbtainable, shipped to other buyers who paid more than 
the contract price agreed on between plaintiffs and de- 
fendant. It is argued by plaintiffs that the court erred 
in basing the value on the market prices that prevailed 
at Newport, the local shipping point. We do not think 
so. It appears that there is a hay market there, and there. 
is sufficient evidence to sustain the findings of the court on 
the question of value. 

The court found that defendant violated the terms of 
his several contracts on March 26, 1917, and that plain- 
tiffs were therefore entitled, as damages, to the difference 
between the contract price and the market price of the 
different grades of hay respectively on that date. On 
this point defendant contends that the contracts called 
for delivery of the hay by instalments, and that the dam- 
ages, if any, accrued on the failure of the delivery of 
each instalment. He argued that there was no material 
rise in hay prices until after March 26, 1917, and that 
plaintiffs were therefore not entitled to receive at the 
most more than the difference between the contract price 
and the market price when the breach occurred. Under 
the facts, we do not think defendant’s argument is ten- 
able. It was not until March 26 that defendant refused 
‘to deliver any more hay. It follows that he then and 
thereby became liable for damages. 

The evidence throughont sustains the judgment of the 
trial court, and it is therefore 

AFFIRMED. 

Day, J., not sitting. 


or 
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Durland Trust Co. v. Payne. 


DURLAND TRUST COMPANY, APPELLANT, Y. RUEBEN §&. 
PAYNE, APPELLEE. 


Firep May 6, 1921. No. 21264. 


Evidence: WRITTEN ConTRACT: Parou EvipeNce. When plaintiff sues 
upon a contract, claiming benefits thereunder, and such contract 
is one which was made between two other parties, plaintiff not 
being a party thereto nor in privity with either of such parties, 
the parties to the contract sued on may show by parol what the 
real agreement was between them, though such agreement is not 
in accord with the recitals in the written instrument that purports 
to be their contract. ; 


APPEAL from the district court for Antelope county: 
WILLIAM V. ALLEN, JUDGE. Affirmed. 


Mapes € McFarland, for appellant. 
Boyd & Murphy, contra, 


DEAN, J. 

Plaintiff sued to recover on a deficiency judgment that 
was obtained in a foreclosure of real estate on land 
formerly owned by defendant. Judgment was rendered 
against plaintiff, the suit was dismissed, and he appealed. 

On July 1, 1909, George Fletcher and wife were the 
owners of two town lots in Bloomfield, Knox county, 
whereon an opera house had been built. On that date 
they obtained a loan of $7,000 from plaintiff. To secure 
the loan they gave a real estate mortgage on the property 
in question. Within about a year thereafter, in an ex- 
change of real estate, Fletcher and wife conveyed the 
property to Rueben S. Payne, the defendant here. Sub- 
sequently the property was successively owned by several 
different persons. In October, 1914, the last interest 
coupon on the Fletcher mortgage became delinquent, and 
shortly thereafter an action of foreclosure was com- 
menced. Fletcher was then deceased. It appears too 
that in the foreclosure case neither the Paynes, nor any 
of the other prior owners, were made parties defendant. 
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Subsequently the land was sold under execution to satisfy 
the mortgage decree and brought $7,500. This sum was 
applied on the amount found to be due, interest and costs 
included. For the unpaid remainder of the debt a de- 
ficiency judgment approximating $850 was rendered 
against A. P. Philson and wife, in whom the record title 
to the property then stood. It was to recover the amount 
ef this deficiency from defendant that this suit was com- 
imenced. 

Owing to a mistake made by the scrivener, in the 
numerical description of the property, it became neces- 
sary for the Fletchers subsequently to execute and de- 
liver to Payne a second deed. Plaintiff relies upon cer- 
tain of the recitals in the deeds. One contains this: 
“This deed is given subject to a mortgage of $7,000.00 to 
the Durland Trust Company, which mortgage the grantee 
herein assumes as part of the consideration hereof.” This 
recital is in the other: “This conveyance is made sub- 
‘ject to a mortgage now thereon of seven thousand dollars 
($7,000.00) with interest at 7% from January 1, 1910, 
which grantee herein assumes as a part of the purchase 
price herein.” 

The evidence shows that, when Fletcher and Payne ex- 
changed their respective properties, it was mutually 
agreed by them that the recitals in the Fletcher con- 
veyance, upon which plaintiff relies, should not be con- 
strued to mean that the vendee should be holden for the 
mortgage debt or any part of it. : 

W. S. McAllister is a real estate broker and, so far as 
the record discloses, he does not profess to be learned in 
the law. He testified that he effected the exchange of 
properties in question, and that he advised both Fletcher 
and Payne that, if they used the word “assumes” in the 
conveyance, unless it was followed by the words “and 
agrees to pay,” Mr. Payne would not be obligated to pay 
the mortgage debt or any part of it, and that they fol- 
lowed his advice. He further testified that Payne ex- 
pressly declared at the time that he would not at all ac- 
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cept the deed if it provided that he should “assume and 
agree to pay the mortgage,” or if it obligated him to pay 
it, but that he would accept it, and consummate the ex- 
change of properties, if the word “assumes” was used in 
the deed, and the words “and agrees to pay” were omitted, 
it being his expressed understanding and belief and the 
expressed belief and understanding of Mr. Fletcher, act- 
ing as they weve under the advice of the witness, that, if 
the conveyance was so drawn, Payne would not be liable 
for any part of the mortgage indebtedness. McAllister 
testified that they so agreed. 

Defendant cites and relies on section 7909, Rev. St. 
1913, which reads: “When the terms of an agreement 
have been intended in a different sense by the parties to it, 
that sense is to prevail against either party in which he 
had reason to suppose the other understood it.” 

It seems clear that if, under the act, “that sense is to 
prevail against either party in which he had reason to sup- 
pose the other understood it” with respect to the meaning 
of an agreement, the sense is of course to prevail in which 
both parties to an agreement understood it. The agree- 
ment between Fletcher and Payne, with respect to the 
meaning that was to be placed upon the conveyance, 
clearly appears to have been the inducement that caused 
Payne to enter into the agreement and accept the con- 
veyance. The rights of purehasers withont notice are 
not involved here. No consideration passed from plain- 
tiff to defendant. Whether the debt showld be assumed 
by Payne or whether it should not be assumed by hint was, 
under the facts, solely the concern of Fletcher, of the one 
part, and of Payne, of the other part. They had perfect 
right to make the agreement in question. The status of 
plaintiff's claim, as against any person against whom it 
had a right of action, was not changed by any act of the 
defendant, and, as against him, it appears that plaintiff 
should not be heard to complain. 

In 22 C. J. at page 1292, it is said: “The rule exclud- 
ing parol evidence to vary or contvadict a written instru- 
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ment applies only in controversies between the parties 
to the instrument and those claiming under them. [t has 
no application in controversies between a party to the 
instrument on the one hand and a stranger to it on the 
other, for the stranger not having assented to the con- 
tract is not bound by it, and is therefore at liberty when 
his rights are concerned to show that the written instru- 
ment does not express the full or true character of the 
transaction. And where the stranger to the instrument 
is thus free te vary or contradict it by parol evidence his 
adversary, although a party to the instrument, must be 
equally free to do so. This has been held to be true with 
respect. to writings of all kinds, as for example, deeds; 
mortgages; leases; bills of sale; contracts of sale; licenses; 
insurance policies, and contractual receipts.” 

We do not find reversible error. The judgment is right, 
and it is : 

AFFIRMED, 


NELLIE WALTON, APPELLER, t. VINCENT CARROLL, APPEL- 
ie : LANT. 
FirEp May 6, 1921. No. 21356. 
Bastardy: Svurriciency oF Evipence. The record examined, and held 
that the verdict of the jury is supported by the evidence. 
APPEAL from the district court tor Knox county: Ay- 
son A. WELCH, JUDGE. Affirmed. 


J. F. Green and M. F. Harrington, tor appellant. 
Fred H. Free, Free & Pickens and P. If. Peterson, 
- contra. 


DEAN, J. 

On July 19, 1918, the prosecutrix, an unmarried woman 
of 18, was delivered of a bastard child. The jury found 
that defendant was its father. The court thereupon de- 
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creed that he should pay $2,000 to the prosecutrix for the 
child’s maintenance, in instalments, namely, $75 on Octo- 
ber 18, 1919, and $75 on the 18th of every month there- 
acter, until the $2,000, and the costs of the suit, were 
fully paid. Defendant appealed. 

Prosecutrix testified, in substance, that her parents’ 
home was on the outskirts of the village of Creighton; 
that she kept company with defendant for about three 
months, when, about August 18, 1917, he first had sexual 
intercourse with her, on a Sunday afternoon, at her 
parents’ home, when they were away; that the next time 
was about October 18 in the nighttime in the yard of her 
parents’ home; that he had sexual intercourse with her 
once and sometimes twice a month until about two months 
before the child was born. Otto Hasenpfiug and his wife, 
who is a sister of the prosecutrix, testified that they saw 
her and defendant together on the evening of October 18,’ 
going into a picture show at Creighton at about 9 o’clock 
in the evening, after the first show was over. Another 
testified that he saw them together at about 10 o’clock 
sometime in October on a Saturday night, and that they 
were “going west toward town.” He was unable to fix 
the date. The father of the prosecutrix testified that he 
had a talk with defendant respecting the parentage of the 
child, and that he-asked him “ if he had been with the 
girl, and he said, yes, he had several times;” that he had 
seen defendant and his daughter together on several oc- 
casions, and that defendant was often at his home. 

Defendant and the prosecutrix are about the same age. 
He testified that he took her to a picture show three or 
four times. He denied that he ever had the relations with 
her to which she testified. Respecting his whereabouts on 
October 18, 1917, defendant testified that he was then 
working on his father’s ranch, and that he was there on 
the evening and the night of that day, and not elsewhere 
as she testified. He admitted that he had two conversa- 
tions with Mr. Walton, and that, when he was asked by 
-him if he was the father of the child he told him that he 
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was not, and that nothing was said to him about marriage. 

The prosecutrix introduced a picture in evidence that 
shows the defendant seated between her and another 
young girl in defendant’s one-seated buggy. She testified’ 
that it was taken in November, 1917, or soon after the 
illicit relations between them began. Defendant argues 
that the foliage that forms the back ground of the picture 
shows that it must have been taken earlier in the year. 
From this he argues that the presence of the foliage con- 
tradicts the story of the prosecutrix, and that the court 
erred in refusing to give an instruction which reads: 
“Where the evidence of any witness or witnesses, if such 
there be, conflicts with the actual physical facts and con- 
ditions, then it is the duty of the jury to accept as true 
the physical facts and conditions as against such evi- 
dence.’ We donot think the argument of the defendant is 
tenable. The prosecutrix may have been mistaken in re- 
gard to the time when the picture was taken, but that is 
merely a collateral issue. The testimony of five or six 
young boys of 18 was introduced tending to prove that 
the prosecutrix made statements in a public place to the 
effect that defendant was not responsible for her condi- 
tion. This was denied by her. It may be added that on 
this, as on every material point, the evidence conflicts, 
but it was all submitted to the jury under proper instruc- 
tions, and the questions of fact were settled by the ver- 
dict. We do not find reversible error. 

The judgment of the district court is therefore 


; AFFIRMED. 
Ross, J., not sitting. 


Keita L. PIERCE ET AL., APPELLEES, V. LEONARD H. RoacuH, 
APPELLANT. 


FILtep May 6, 1921. No. 21355. 


1, Brokers: Commissions. A real estate broker employed to pro- 
cure a purchaser for the sale of land is entitled to his commission. 
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when he has procured a purchaser ready, able, and willing to buy 
on the térms proposed by the seller. 
2. Evidence examined, and held sufficient to sustain the judgment. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


Ernest M. Slattery, for appellant. 
- EH. D. Crites and F. A. Crites, contra. 


Day, J. 

The plaintiffs, real estate brokers, bring this action to 
recover a stipulated sum from the defendant for procur- 
ing a purchaser ready, able, and willing to purchase his 
lands in accordance with the terms proposed by him. By 
stipulation of the parties a jury was waived and the trial 
had to the court. There was judgment in favor of the 
Plaintiffs, from which defendant has appealed. 

The written contract appointing the plaintiffs as de 
fendant’s agents to sell his land, and fixing the commis- 
_ sion to be paid, consists of letters passing between the 
parties. No point is made as to the sufficiency of the 
contract under our statute or the amount of commission 
to be paid. 


The record consists chiefly of a number of letters and 
telegrams passing between the parties, many of which 
have no important bearing on the question, except to 
show the progress of the negotiations leading up to the 
sale. 


It appears that in September the plaintiffs submitted 
to the defendant a proposition made by one of its cus- 
tomers, to which on September 16 the defendant replied: 
“Will accept proposition if purchaser is ready to close 
now.” A few days later the plaintiffs notified the de- 
fendant that the purchaser had deposited $1,000 on the 
contract and requested the abstract sent. Some consid- 
erable delay was caused in procuring the abstracts, and 
some minor changes in the terms of sale were made by 
mutual consent. 
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On October 8 the defendant wrote a letter acknowledg- 
ing the receipt of a telegram bearing on the negotiations, 
and noted that the terms of his letter of September 25 
were accepted by the purchaser. He also stated: “If 
the abstracts are satisfactory, and I have no doubt they 
will be, kindly prepare contracts in accordance with my. 
letter of the 25th.” . 

On October 19 the defendant wrote that he was dis- 
gusted with the delay, and stated: “I am canceling the 
entire transaction, so far as I am concerned, and re- 
quest that you return abstract to me.” On the day this 
letter was written, plaintiffs wrote to the defendant that 
the papers would reach him in a few days, and, on the 
day the defendant’s letter was received, the plaintiffs did 
send the papers and the draft, explaining, by telegram, 
that the delay had been occasioned by sickness of the 
attorney. Defendant refused to complete the transaction. 

It is urged by counsel for the defendant that the trans- 
action was to be closed up at once, and considerable stress 
is laid upon the defendant’s telegram accepting the propo- 
sition “if purchaser is ready to close now.” 

After that telegram was sent, changes were made in the 
proposal and the terms finally agreed upon on October 8, 
after which, according to the defendant’s letter, the ab- 
stracts were to be examined and proper instruments pre- 
pared. 

After the terms of sale had been finally agreed upon, 
the parties had a reasonable time within which to ex- 
amine the abstracts, prepare the necessary papers, and 
close the transaction. Under all of the circumstances, 
we are not prepared to say that the delay was unreason- 
able. The defendant resided in Chicago and the plaintiffs 
in Hemingford, in this state. In the usual course of mail 
the defendant’s letter of October 8 would not reach the 
plaintiffs until October 10. 

The defendant will not be permitted to arbitrarily can- 
cel the transaction and refuse to carry it out and thus de- 
feat the plaintiffs out of their commission. The rule is 
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well settled that, when land is placed in the hands of a 
broker to sell or find a purchaser for it, he is entitled to 
his commission when he has secured a purchaser ready, 
able, and willing to purchase upon the terms proposed by 
the owner. 


The evidence is clear that the plaintiffs procured a pur- 
chaser satisfying the requirements of the rule above an- 
nounced. The plaintiffs have fully performed their part 
of the contract and are entitled to the judgment. 

° AFFIRMED. 


WirttiaAM H. OSTENBERG, JR., APPELLANT, V.. SCOTTSBLUFF 
INVESTMENT COMPANY, APPELLEE. 


Fitep May 6, 1921. No. 21786. 


1, Landlord and Tenant: Forreirure: Reinier in Equity. Equity 
has power to relieve against a forfeiture of a lease for the non- 
payment of rent on the day stipulated, and such power should be 
exercised when the circumstances are such as to call for the ex- 
ercise of equitable principles, and where, if withheld, gross in- 
justice will follow, when the failure to pay the rent was not wil- 
ful or such culpable neglect as to amount to the same thing. 


Where, by the terms of a five-year lease, 
$1,800 is paid in the beginning as a payment to be applied on the 
last year’s rent, with the further provision that $160 should be 
paid on a day certain each succeeding month thereafter for four 
years, and $120 for the first month of the fifth year, at which time 
payment of rent was to cease, it being understood that the 
monthly instalments of rent, together with the $1,800, would be 
full payment for the entire period, with the further provision 
that, in case the lessee breached the covenant of the lease with 
respect to payment of the rent when due, the lessor could termi- 
nate the lease, and in that event the $1,800 cash advanced was to 
Se forfeited to the landlord, held that, on a breach of the covenant 
to pay a monthly instalment when due, equity will relieve against 
the enforcement of such penalty. . 
RemMeEpIEsS. The remedy created by sections 8466, 
8467, Rev. St. 1913, does not in any way limit the power of a court 
of equity. 
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APPEAL from the. district court for Scotts Bluff county: 
Rate W. Hosart, Juper. Reversed. 


Morrow & Morrow, for appellant. 
Wright, Mothersead & York, contra. 


Day, J. 

This is an action in equity to enjoin the defendant from 
prosecuting an action of forcible entry and detainer insti- 
tuted by the latter to regain possession of certain demised 
premises for the nonpayment of rent. A demurrer was 
filed on the ground that “said petition does not state facts 
sufficient to constitute a cause of action.” The demurrer 
was sustained, and, plaintiff electing to stand on his peti- 
tion, the cause was dismissed. From this judgment the 
plaintiff appeals. The sole question we are to decide is 
whether a cause of action is stated in the petition. 

The petition is quite lengthy, and, as no useful purpose 
will be subserved by setting it out in terms, we will con- 
tent ourselves with a brief statement of the substance of 
such portions as will serve to make clear the precise point 
in controversy. 

It appears that the plaintiff and the defendant are, 
respectively, the successors of the rights of the original 
jessee and lessor in the transaction. It further appears 
that on February 11, 1917, the defendant’s grantor, who at 
that time was the owner of the premises in controversy, 
by a written lease, demised the premises to the plaintiff's 
assignor for a period of five years commencing February 
11, 1917, and terminating February 10, 1922. The con- 
sideration to be paid was $9,600, payable as follows: 
$1,800 in cash upon the execution of the lease, and the 
sum of $160 on February 11, 1917, and a like sum on 
the 11th day of each succeeding month thereafter up to, 
and including, January 11, 1921, and the sum of $120 on 
February 11, 1921, at which time the payment of rent was 
to cease. It was the intention of the parties that the 
monthly instalments of rent, together with the $1,800 cash 
payment, would constitute the entire rental for the full 
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period of the lease. The lease contained a provision that, 
if the lessee failed, neglected, or refused to fulfil or keep 
any of the covenants of the lease, the lessor had the right 
at his option to declare the lease at an end, and in such 
case the lessee agreed to yield up peaceable possession of 
the premises, and the sum of $1,800 advanced in payment 
ot the last instalment of rent was to be forfeited to the 
lessor. It is alleged that since the defendant became the 
owner of the premises the rent has not at all times been 
punctually paid, but that the defendant received and ac- 
cepted the same without objection or protest, and thereby 
waived the strict performance of the covenants of the 
lease in that respect. It, is also alleged that on July 20, 
1920, the plaintiff mailed to the defendant his check for 
$160 in payment of the rent due and payable on July 11, 
and again in like manner on August 17 his check for $160 
in payment of the rent due and payable on August 11; 
that plaintiff discovered that the two checks above men- 
tioned had never been cashed, and thereupon spoke to one 
of the defendant’s officers about it, who replied that he 
would “look into the matter and straighten it up;” that 
on September 16 the plaintiff again mailed his check to 
the defendant for $160 in payment of the rent due Sep- 
tember 11, 1920. On September 17 the defendant served - 
notice on the plaintiff that it had elected to declare the 
lease at an end, giving as a reason therefor the failure of 
the plaintiff to make the payments of the instalments of 
rent due July 11, August 11, and September 11, and on 
the same day served a notice on the plaintiff to quit the 
premises, stating in the notice that, if the plaintiff failed 
to comply therewith within 3 days, legal proceedings 
would be commenced to obtain possession of the premises. 
On September 18 the defendant returned to the plaintiff 
his check of September 16. On receiving the notice to 
quit, the plaintiff immediately tendered to the defendant 
the entire amount of rent in arrears, which the defendant 
refused to accept. It is further alleged that the defendant 
has commenced an action of forcible entry and detainer 
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against the plaintiff; that at no time has defendant ever 
made demand for the rent or returned or offered to return 
the $1,800 cash paid in the beginning, or any part there- 
of; that the plaintiff has spent large sums in furnishing 
and fitting the premises for conducting therein a moving 
picture theatre, and that it is impossible to secure an- 
other location; that the enforcement of the forfeiture will 
impose upon the plaintiff great and irreparable injury, for 
which he has no adequate remedy at law. The plaintiff 
effers to do equity and prays the intervention of the equity 
power of the court to prevent a forfeiture of the lease. 

From the foregoing allegations of the petition it clearly 
appears that the defendant predicates his right to forfeit 
the lease upon the sole ground of the failure of the plain- 
tiff to pay the rent upon the stipulated day. It may well 
be doubted whether the defendant could be heard to com- 
plain that the rent for the months of July and August 
was not paid. The petition alleges that checks were 
mailed to the defendant in payment of the rent for these 
months and presumably they were received by it. If the 
defendant received these checks and retained them without 
objection or protest, it would now be estopped to claim 
that the payment was not made on the day appointed. 
This objection, however, would not apply to the Septem- 
ber rent. 

It is a well-settled rule that a court of equity has power 
te relieve against a forfeiture of the term of a lease for 
the nonpayment of rent on the day stipulated. This is 
usually placed upon the ground that the condition of for- 
feiture is intended as a mere security, and that when the 
landlord has received his rent, and interest, and costs, he 
has received all he is entitled to under his contract. The 
power, however, is not exercised except where the circum- 
stances are such as to call for the exercise of equitable 
principles, and the relief is not ordinarily granted when 
the failure to pay the rent is wilful or the result of such 
culpable neglect as to amount to the same thing. 

In 1 Pomeroy, Equity Jurisprudence (4th ed.) sec. 453, 
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the rule is stated thus: “Where a leasé contains a con- 
dition that the lessor may reenter and put an end to the 
lessee’s estate, or even that the lease shall be void, upon 
the lessee’s failure to pay the rent at the time specified, it 
is well settled that a court of equity will relieve the lessee 
and set aside a forfeiture incurred by his breach of the 
condition, whether the lessor has or has not entered and 
dispossessed the tenant. This rule is based upon the 
notion that such condition and forfeiture are intended 
merely as a security for the payment of money.” 

_ The same principle is announced in 16 R. C, L. 1146, 
sec. 666; 2 Tiffany, Landlord and Tenant, 1412, sec. 194, 
subd. 3; Wylie v. Kirby, 115 Md. 282; Sunday Lake Mining 
Co. v. Wakefield, 72 Wis. 204; Shriro v. Paganucci, 113 
Me. 213; Creamery Dairy Co. v. Electric Park Co., 138 8. 
W. (Tex. Civ. App.) 1106. 

The case at bar, in its facts, presents a much stronger 
ease for equitable relief than those where the term of the 
lease alone is sought to be forfeited for the nonpayment of 
rent. Here the landlord is not only seeking to terminate 
the leasehold, but also seeks to appropriate the $1,800 cash 
which becomes forfeited to him by the terms of the lease. 
This is clearly a penalty against which equity always 
grants relief. 

In 3 Story, Equity Jurisprudence (14th ed.) sec. 1728, 
it is said: ‘Where a penalty or forfeiture is designed 
merely as a security to enforce the principal obligation, 
ii is as much against conscience to allow any party to 
pervert it to a different and oppressive purpose as it 
would be to allow him to substitute another for the prin- 
cipal obligation. The whole system of equity jurispru- 
dence proceeds upon the ground that a party having a 
legal right shall not be permitted to avail himself of it 
for the purposes of injustice, or fraud, or oppression, or 
harsh and vindictive injury.” 

But it is urged by the defendant that the forfeiture of 
the lease is a right given, not only by the terms of the 
lease, but is expressly authorized by sections 8466, 8467, 
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Rev. St. 1918, wherein it is provided that an action of 
forcible entry and detaintr may be maintained whenever 
the tenant is holding over his term, and that he would be 
deemed to be holding over the term “whenever he has 
failed, neglected, or refused to pay the rent or any part 
thereof when the same became due,” and it is argued that 
a court of equity will not interfere with one who is pur- 
suing a purely statutory right. 

Ordinarily it is true that a court of equity will not in- 
terfere with a statutory remedy, and yet one can easily 
imagine a situation where, even as against a statutory 
remedy, equity will grant relief. It must also be borne 
in mind that the statute itself does not forfeit a lease for 
the nonpayment of rent. The clear purpose of the act 
was to provide a speedy remedy to the landlord to regain 
possession of his premises when his tenant was holding 
over his term, or when the tenant had failed, neglected, or 
refused to pay the rent. It gives the landlord the right 
to terminate the tenancy, but does not require him to do 
so. It was not the intention of the legislature by this act 
to in any wise limit the power of a court of equity to 
grant relief when the circumstances were such that it 
ought to be exercised. 

As before stated, the defendant is not only seeking to 
terminate the leasehold, but also to avail itself of the 
$1,800 cash deposit which, by the terms of the lease, be- 
comes forfeited to the landlord in case of a breach of the 
covenants of the lease. This is clearly a penalty against 
which equity should grant relief. . 

Upon the-plainest principles of justice and equity, it 
would seem an unconscionable rule which would permit a 
forfeiture of the lease which carried with it the forfeiture 
of the $1,800 cash payment, as is sought to be done by the 
defendant, and the law as a science would be unworthy 
of the name if it confessed itself powerless to afford relief 
in such a situation. 

On the record presented we are unanimous in the view 
that the case is one calling for the exercise of equitable 
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relief. The plaintiff is without an adequate remedy at 
law to save himself from the penalty of his contract and 
his appeal to equity is properly made. He should be re 
quired to do equity by paying the arrears of rent with in- 
terest. In this proceeding each party should bear ‘his 
own costs. . 

The judgment of the lower court is reversed and the 
cause remanded for further proceeding in accordance with 
this opinion. ; 

: REVERSED. 


NYE-SCHNEIDER-FOWLER COMPANY, APPELLEE, V. CHICAGO 
& NORTHWESTERN RAILROAD COMPANY, APPELLANT. 


Frmep May 6, 1921. No. 21248. 


1 Carriers: Liasiniry. A railroad company is liable for loss of 
grain shipped over its road, and the proof of loss makes a prima 
facie case against the company, by reason of the presumption that 
the loss resulted from some cause other than one which would 
exempt the company from liability; but the company is not liable 
for the natural shrinkage in weight of grain during shipment, due 
to its drying and losing a percentage of its moisture content. 

Loss oF GRarn: BURDEN OF PrRoor. The burden of prov- 
ing the extent of loss of grain from the car during shipment is 
upon the shipper and does not shift to the railroad company. 
Proof of weights of grain before and 
after shipment, when shown .to have been carefully made and 
with proper apparatus, is presumptively correct; but, where the 
railroad company introduces evidence of mistakes, or other evi- 
dence tending to impeach the accuracy or reliability of the 
weights, or of the record of the weights made, the question of 
the correctness of the weights is for the jury and is a fact which 
the shipper must prove by a preponderance of the evidence. 


Where evidence is introduced to show 
that grain will shrink in weight during shipment, owing to loss 
of moisture content, it at once appears that the mere discrepancy 
in weight before and after shipment cannot be relied on alone to 
prove the actual loss of grain from the car, and the burden, there- 
fore, of proving such shrinkage, or the reasonable limit of such 
shrinkage, and of making allowance therefor, is upon the shipper. 
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5. Instructions on the burden of proof in such cases examined, and 
held erroneous. 


APPEAL from the district court for Dodge cOunEys 
FREDERICK W. Burron, JuDGE. Reversed. 


Wymer Dressler and C. H. Gorman, for appellant. 
Courtright, Sidner, Lee & Jones, contra. 


F'LANSBURG, J. 

Action for damages for loss of grain in shipment over 
defendant’s railroad. The case originally involved 299 
causes of action, covering as many separate shipments 
made, within the state, during the years 1914, 1915, and 
1916. The jury found for the plaintiff on 47 causes of 
action, and from the judgment entered thereon the de- 
fendant appeals. As to the other causes of action, the 
plaintiff does not appeal, and they are now out of the 
case. 

The amount of the individual claims ranged from $1.50 
upwards, and in all causes of action, where the amount 
claimed was less than $12, the jury found for the de- 
fendant. 

Each of the claims was based on what is known as a 
“clear record” shipment. The cars at loading point were 
inspected and coopered by the plaintiff’s employees, and 
likewise inspected by them after unloading at plaintiff’s 
elevators in Fremont. No seals were found broken and no 
defects were discovered in the cars whire leakage could 
have taken place. 

The plaintiff relied upon the discrepancy in weights, as 
shown by the plaintiff’s scales before and after shipment. 

Testimony was introduced by the plaintiff, however, to 
show the capacity for the shrinkage of grain due to loss 
of moisture content. Some of this testimony was to the 
effect that there is unquestionably a shrinkage of weight 
in grain, due to handling and exposure during transit, 
-varying with the moisture content of the grain and the 
atmospheric conditions to which it is exposed; that, in the 
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case of corn which has become hot, natural shrinkage is 
very rapid and may, within a few days, amount to several 
per cent. of the total weight of the corn; that when a cav 
of corn of high moisture content gets hot it may Jose as 
much as 300 pounds a day; that the percentage of moisture 
in corn varies from 20 per cent. up to 40 per cent., and in 
wheat, and othev like small grain, from 7 per cent. to 17 
per cent.; that wheat containing 15 per cent. of moisture 
might have a loss of as much as 1 per cent. in a single 
handling. The defendant, on the other hand, followed 
this testimony with other evidence along the same line. 
Before going further, it is necessary to mention that it 
was defendant’s contention that by its evidence it had 
shown that plaintiff's weights and book records were not 
reliable, and a number of mistakes and errors were 
puinted out. In 12 of the causes of action sued upon, 
plaintifi’s record showed considerable overweight of grain 
after shipment. In fact, through plaintiff's error, it was 
shown, the total overweights in those 12 causes of action 
amounted tu 95,000 pounds more than the underweights 
on the other causes of action. On two causes of action, 
where overweights were shown, the jury found in favor of 
the plaintiff, and plaintiff remitted as to those two items. 
Defendant also introduced some evidence attempting to 
show that plaintiffs scales were not entirely accurate, 
und that plaintiff had refused to allow the defendant to 
test or inspect its scales or have access to its weighing 
records. e 
In the light of this evidence, the court placed the 
burden of proof upon the defendant to fix the amount of 
shrinkage of grain in the individual shipments and, theve- 
fore, to prove the extent of the actual loss of grain from 
the car, and also the burden of proof to show what dis- 
crepancies in weights, if any, were due to the errors of 
the plaintiff. Clearly, the burden of proof as to relia- 
Lility of plaintiff's weights and as to the extent of the 
actual loss of grain from the car should have been borne 
by the plaintiff. The instruction complained of is as 
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“The court instructs the jury that, if the jury believe 
from a preponderance of the evidence that plaintiff has 
shown losses in said shipments in excess of ordinary losses 
incident to railroad transportation, then, plaintiff is en- 
titled to a verdict at your hands, unless the defendant, 
assuming the burden, has shown by « preponderance of 
the evidence that it shipped and delivered all the grain it 
veecived, except ordinary losses incident to shipment, or 
that plaintiffs suid losses, if any, were due to causes be- 
yond defendant’s control. Vhe burden is upon defendant 
to prove by a preponderance of the evidence what said 
losses, if any in excess of ordinary losses incident to ship- 
ment, really were. Tf defendant has shown excessive 
shrinkage, due to the inherent condition of the grain, 
discrepancy in weights due to inaccuracies of plaintiff's 
scales, weighmasters, or errors in bookkeeping, or failure 
of plaintiff to properly load, unload, and properly con- 
serve said grain, or any other cause beyond defendant’s 
control, then as to such loss or losses so occasioned your 
verdict should be for the defendant.” 

On all causes of action, upon which the jury found in 
favor of the plaintiff, the full amount of the claim was 
allowed and no deduction made for shrinkage. The de- 
fendant claims prejudice by reason of the court’s in- 
struction. , 

It is the settled rule that, where a shipper shows a loss 
of the goods shipped, a prima facie case is made against 
the railroad company, by reason of the presumption that 
the loss resulted from some cause other thau one which 
would exempt the company. from liability (Vye-Schneider- 
Fowler Co. v Chicago & N. W. R. Co., 105 Neb. 151), but 
before that presumption attaches the burden is on the 
shipper to show that a loss has occurred. 

If the grain has merely decreased in weight during ship- 
ment, and none has been lost from the car, the railroad 
company is not liable, and where from the evidence it 
appears that grain will shrink, in varying amounts, in 
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weight during shipment and in handling, owing to the 
loss of moisture content in the grain, it at once appears 
that the mere discrepancy in weights before and after 
shipment cannot alone be relied on to prove the actual 
and exact loss of grain from the car. In order, then, to 
ascertain the extent of actual loss of grain from the car, 
either the shipper or the railroad company must by evi- 
dence eliminate the shrinkage. This burden of proving 
the shrinkage, or of making reasonable allowance for such 
shrinkage, is upon the shipper, for the shipper must prove 
by a preponderance of the evidence that grain has been 
lost from the car and the actual extent of such loss. 
' It is true that, even in case of clear record shipments, a 
discrepancy in weights before and after shipment, when 
the accuracy of the weighing is not discredited, and when 
the discrepancies of weights are unexplained or cannot 
be accounted for by shrinkage, may sufficiently raise an 
issue of fact for the jury as to whether a loss of grain has 
occurred. Oil Trough Gin Co, v. Director General of 
Railroads, 141 Ark. 1383; Baker v. Dittlinger Roller Mills 
Co., 203 S .W. (Tex. Civ. App.) 798; Morris v. Minneap- 
olis, St. P: & 8. 8. M. R. Co., 25 N. Dak. 136; Schott v. 
Swan, 21 8. Dak. 6389; Miller v. Northern P. R. Co., 18 
N. Dak. 19; Lewis Poultry Co. v. New York C. R. Co., 117 
Me. 482. 

It is not necessary that the weighing process be mathe- 
matically exact. In weighing carloads of grain, it is 
known, and was shown in this case, that some allowance 
is necessary for what is known as the “human equation.” 
Different persons weighing the same carload of grain will 
get slightly varying results. Such unavoidable errors do 
not discredit the weighing process, nor render incom- 
petent the proof of weights so ascertained. It is only 
necessary that plaintiff prove his case to the satisfaction 
of the jury by competent evidence, but he is not required 
to prove to:a mathematical certainty the amount of the 
grain lost. 4 R.C. L. 914, sec. 369. 

When, however, evidence is introduced, intended to im- 
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peach the weighing process or the book record of the 
weights made, or tending to show that the discrepancy, or 
a part of such discrepancy, in weights can be accounted 
for by grain shrinkage, the burden remains upon the 
plaintiff to overcome that testimony and, by a preponder- 
ance of the evidence, maintain its case. Whenever it 
appears that the difference in weights alone is insufficient 
to prove the extent of loss of grain from the car, plaintiff 
must introduce such other proof as will show what the 
excess of loss of weight would be over shrinkage, in his 
particular case. Though the plaintiff may, at any stage 
in the proceedings, have made a prima facie case of loss, 
the mere fact that further evidence is introduced, either 
by plaintiff or defendant, tending to rebut that case, does 
not shift the burden of proof to the defendant and compel 
. the defendant to prove, by a preponderance of the evi- 
dence, what the extent of the plaintiff’s loss was. The 
proof of that fact must always rest with the plaintiff. 

Iurthermore, we can see no good reason why the proof 
ot the shrinkage in weight of grain should be made by the 
carrier. Such shrinkage depends upon the condition of 
the grain, which is better known and more easily ascer- 
tainable by the shipper than by the carrier. The shipper, 
and not the railroad company, in this case, weighed all 
the grain and made the tests as to the discrepancy in 
weight. The matter of difference in weights is here 
peculiarly within the knowledge of the shipper. When 
shrinkage of grain may account for a loss of weight, we 
cannot see why the shipper, when making his tests of 
weight, in order to make his case should uot also be re- 
quired to make his tests so complete as to be able to elim- 
inate loss of weight from shrinkage, if any, from his 
tctals. That loss is not exclusively within the knowl- 
edge of the railroad company as is the loss of grain by 
leakage from the car, or damage done to goods while in 
the custody of the railroad company during shipment. 

In the case of Cardwell v. Union P. R. Co., 90 Kan. 707, 
it was held that the courts will take judicial notice of the 


Or 
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natural shrinkage of grain in transit and that no proof 
is required of that fact. 

In the case here; positive evidence was introduced that 
shrinkage would take place in varying amounts, and when 
that was.shown the burden was upon the plaintiff to show 
the extent of that shrinkage, or make due allowance for it 
in its claims, in order to prove what the extent of its 
actual loss of grain was. 

We are aware of the decisions in Naticnal Hlevator Co. 
v. Great N. R. Co., 1387 Minn. 217, and Shellabarger Ele- 
vator Co. v. Illinois C. R. Co., 212 1ll. App. 1. In the 
National Elevator case, supra, a bill of lading, showing 
the number of pounds of wheat received by the carrier, 
was issued, and the wheat was weighed at destination by 
the state weighmaster. No evidence on the question of 
shrinkage was introduced, and the only question was as to 
the accuracy of weights. The statutes in that state, gov- 
erning bills of lading and certificates of weights by a 
state weighmaster, differentiate that case from the one 
before us. The Shellabarger case, supra, was based 
largely upon a rule in that state that, in order to recover 
for loss of goods in shipment, the shipper is required to 
introduce only “slight evidence” that a loss has occurred, 
and the burden is then shifted to the common carrier to 
prove delivery. The rule in this state is that the shipper 
must, by a preponderance of the evidence, prove the loss. 

Upon the question of the burden of proof, the court 
gave the further instruction: 

“The burden of proof is upon any one in litigation to 
establish, by a preponderance of the evidence, in main- 
taining his cause of action or defense, such several allega- 
tions as he asserts, that are material to such one’s success 
in the action, unless such allegations are admitted by the 
opposing side. Any one under such burden not support- 
ing such contentions, by a preponderance of the evidence, 
has them concluded against him. When the evidence is 
evenly balanced, or preponderates in favor of the other 
party, or any point, then such one under such burden as 
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to such point cannot prevail.” 

The giving of this instruction was misleading and was 
erroneous. Nye-Schneider-Fowler Co. v. Chicago & N. W. 
R. Co., 105 Neb. 151. 

In the former instruction, complained of, the court also 
directed that the defendant would not be liable for 
“ordinary losses incident to transportation.” What was 
meant by ordinary losses is not explained. The state- 
ment is inaccurate, unless intended to be confined to 
shrinkage or damage due to the inherent nature of the 
matter shipped, for the railroad is, except when especially 
exempted, liable for all ordinary losses incident to ship- 
ment. 

For the reasons given, the judgment of the lower court 
is reversed and the cause remanded for further proceed- 
ings. 

REVERSED. 

Letron, J., not sitting. 


FLoyp POHLENZ ET AL., APPELLEES AND CROSS-APPELLANTS, 
y. MATTHOIAS PANKO, APPELLANT AND CROSS-APPELLEE. 


Firep May 6, 1921. No, 21294. 


1. Executors and Administrators: Sate or Lanp: Vauipity: Bownp. 
When an administrator is given license in the district court to 
sell land for the payment of debts, and the court orders him to 
give bond to account. for the proceeds of the sale (under section 
1453, Rev. St. 1913) after the sale is confirmed, from which no 
appeal is taken, and the property is in the hands of a good-faith 
purchaser, an objection that the sale bond was insufficient, be- 
cause the penalty of the bond appears to have been left blank, 
will not invalidate the sale, where the bond may be reformed in 
equity and a remedy had thereon. 

NoTicE: JuRispiction. Where a notice of sale, 

given by the administrator, was published in a weekly paper for . 

one day of each of the three weeks next preceding the sale, under 

section 1461, Rev. St. 1913, requiring publication “for three weeks 
successively next before such sale,” even though the first publica- 
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tion was not made a full three weeks prior to the’sale and is not, 
therefore, in strict compliance with the statute, the irregularity 
will not defeat the jurisdiction of the court. 


CoLLaTERAL AtTTacK. Such defective notice of 
sale, where no prejudice is shown to have resulted, will not be 
sufficient ground to set the sale aside on collateral attack by the 
heirs in an action brought within the five-year statute of limita- 
tions. Rev. St. 1918, secs, 1485, 1486. 

Bonp: JurisDIcTIon. The bond required by sec- 
tion 1453, Rev. St. 1913, to be given by an administrator before a 
sale is made, is not jurisdictional, since the matter of requiring 
such bond before sale is left to the judicial determination of the 
court, and is only to be given when the court concludes that the 
sale will bring more than sufficient to pay debts. 

ALLOWANCE OF CLaIMs. Where claims are filed 
in an administration proceeding in the county court, the fact that 
the county court has failed to enter a formal order allowing 
claims is not fatal to a proceeding in the district court for 
license to sell lands to pay debts of the estate. 

: Sate or HomesTEaD: Vatinity. When the district court in 
such a proceeding grants a license to sell property which is a 
homestead, the sale will not be declared void after a confirmation, 
from which there has been no appeal, when it appears that the 
property was of greater value than $2,000, if the record shows no 
claim of homestead, or objection of any kind on that ground, was 
made in the proceeding, though the court may have committed 
error in not segregating the homestead and in not ordering $2,000 
preserved to the owners, in lieu of the homestead. 


APPEAL from the district court .for Johnson county: 
Joun B. Raper, Jupce. Reversed and dismissed. 


Sorensen & Bollen, for appellant. 


Hazlett, Jack & Laughlin, contra. 


> 


FLANSBURG, J. 

Action brought by the heirs of George Pohlenz to quiet 
title in them to certain land as against the defendant, 
whose title depends upon an administrator’s deed. 

In 1895, George Pohlenz died. The administrator of 
his estate in 1896 applied to the district court for, and 
was given, a license to sell the land in question for the 
purpose of paying the debts of the estate. In pursuance 
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of that license, the property was sold for the amount of 
$2,250 on August 15, 1896, and it is through that con- 
veyance that the defendant claims title. The lower court 
held against the plaintiffs on all objections made against 
‘ the validity of the administrator’s sale, except one—that 
it was the sale of a homestead—and on that proposition 
the court found that, in its opinion, the land could, at the 
time of sale, have been divided and the homestead interest 
set apart, and that the remainder only of the land in ex- 
cess of that interest should have been sold. On that 
ground the court held the deed void as to that portion of 
the land which the court found. might have been set apart 
in 1896 as a homestead, but held that the sale was valid as 
to the remainder of the land, and made an apportionment 
of the land between the plaintiffs and the defendant ac- 
cordingly. 

Two of the heirs, plaintiffs here, became of age within 
five years prior to the commencement of this suit, and the 
special five-year statute of limitations (Rev. St. 1913, 
secs. 1485, 1486) does not, as to them, apply. 

By section 1487, Rev. St. 19138, it is provided that ad- 
ministrator’s sales shall not be set aside for irregularities 
. in the proceedings, where it appears that (1) the adminis- 
trator was licensed by a district court having jurisdiction ; 
(2) that he gave bond, approved by the judge, in case 
bond was required; (3) that he took oath; (4) that he 
gave statutory notice of the time and place of sale; (5) 
that sale was made according to notice and confirmed, 
and that the property is held by a good-faith purchaser. 

It is insisted by the plaintiffs that the notice of sale and 
the bond to account for the proceeds of the sale were not 
strictly in accordance with the statute, and that, at least 
as to the two plaintiffs against whom the five-year statute 
of limitations has not run, the sale should, for those 
reasons, be held void. 

The statute (Rev. St. 1918, sec. 1487), however, does 
not direct that a sale shall be set aside whenever it shall 
appear that any one of the five conditions enumerated has 
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not been complied with. It provides only that, whenever 
it does affirmatively appear that those conditions have 
been met, then no irregularity in the proceeding shall be 
sufficient to invalidate the sale. 

Though the statute is open to the inference that a sale 
may be set aside for irregularities, in a case where it ap- 
pears that any of the five conditions of the statute have 
not been met, the statute is not mandatory that a sale 
shall be set aside for such technical omission alone, and, 
where the particular defect or omission is one of those 
which are not jurisdictional, it seems to us a sale should 
not be set aside unless the defect in or omission to comply 
with one of the five conditions affects injuriously the sub- 
stantial rights of the parties interested. 

The notice of sale which the plaintiffs attack, in this 
case, was given under section 1461, Rev. St. 1913, which 
requires that “notice of the time and place (of sale) 
* * * shall be published in a newspaper, * * * 
for three weeks successively next before such sale.”? One 
publication was made in a weekly paper on July 30, 1896, 
one, a week following, and one, a week following that. 
Sale was had according to the notice one day after the 
‘last publication, August 15, 1896. Three weeks, therefore, 
did not expire between the first publication and the date 
of sale. 

Under our decisions, a statute providing that publica- 
tion be made “for” three weeks is interpreted to mean that 
the notice shall consume a full three weeks’ period of 
time before it is complete, and, though publication on one 
day, respectively, of each of the three weeks in a regular 
issue of a weekly paper is sufficient publication, still, it is 
held, three weeks must elapse after the first publication 
before the notice will be deemed to be complete. State v. 
Cherry County, 58 Neb. 734; State v. Weston, 67 Neb. 385. 

On the other hand, where a statute requires publica- 
tion in a newspaper “three weeks” and the word “for” is 
omitted, it is held that a regular publication in a weekly 
paper on one day of each of the three weeks is sufficient, 
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and that notice is complete upon distribution of the last 
paper, though three full weeks have not elapsed since the 
first publication. Alexander v. Alexander, 26 Neb. 68; 
Dawis v. Huston, 15 Neb. 28; Claypool v. Robb, 90 Neb. 
193; In re Estate of Johnson, 99 Neb. 275; State v. Han- 
son, 80 Neb. 724. 

The distinction is strictly technical, but, applying the 
rule established, the publication of notice in this case is 
not in strict accord with the provisions of the statute. 

Unless the notice of sale is jurisdictional, we are unable 
to see how any prejudice could have resulted by a failure 
to postpone the sale for a week after the last publication. 
By a postponement of the sale for one week, no further 
notice would have been given, no additional issues of the 
newspaper would have been distributed, and in uo man- 
ner does it appear that the sale would have been affected 
in any particular. Such an irregularity would, in col- 
lateral attack, not be sufficient to invalidate the sale. 
Matheson’s Heirs v. Hearin, 29 Ala. 210; Saltonstall v. 
Riley, 28 Ala. 164 ;.Moffitt v. Moffitt, 69 I). 641; Bland v. 
Muncaster, 24 Miss. 62; Haight v. Hayes, 3 Neb. (Unof.) 
587; 18 Cyc. 808. 

With regard to judicial sales generally, it is stated in 
24 Cyc. 21: “The fact that proper notice of a judicial 
sale has not been given is always a sufficient ground for 
refusing to confirm or setting aside the sale; but accord- 
ing to the weight of authority it is a mere irregularity 
which renders the sale voidable only and not void.” See, 
also, Bresee v. Preston, 91 Neb. 174. 

” It seems clear to us that the notice is not jurisdic- 
tional. The court acquired jurisdiction by the adminis- 
trator’s application to sell and the giving of the statutory 
notice thereon to the parties interested. The administra- 
tor was licensed and took oath. Where a notice of sale 
is given and the sale is fairly conducted, so that no preju- 
dice results, a mere technical failure to strictly follow 
the letter of the law does not defeat the jurisdiction of 
the court. A failure to give the strict statutory notice 
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should be objected to on confirmation, and the objection 
protected by appeal. 

In the case of Moffitt v. Moffitt, supra, in which it was 
held that a failure to give a statutory notice did not in- 
validate the sale, the court said (p. 649): “Whilst all 
are aware that the law should not be loosely administered 
in transferring title by sales of this character, still there 
must be a reasonable protection extended to the pur- 
chaser. If the statute is so construed that every slight 
deviation from its requirements shall defeat the title de- 
rived from the sale, then no one will ever pay a fair price 
for lands thus sold. That would be to sacrifice the lands 
of infants, and leave none to compete at such sales, as 
noue but sharpers and speculators would run the risk of a 
title thus derived. * * * To hold that every de- 
parture from the statute should vitiate the sale, would be, 
we have no doubt, vastly more destructive of the interests 
of minors than all the. abuses likely to occur under the 
construction the court has adopted.” 

It is the contention of the plaintiffs that the sale was 
void, for the reason that the administrator did not givea 
proper and sufficient bond before the sale was made, as is 
required by section 1453, Rev. St. 1913. This section of 
the statute provides that, when more land is sold “than is 
necessary for the payment of debts,” the administrator 
shall before sale give a bond to the judge of the district 
court, guaranteeing that he will account for the proceeds 
of the sale. In the proceeding for license to sell, the 
court ordered the administrator to give a sale bond in the 
amount of $3,000. A bond with sureties was filed, in re- 
sponse to the order of the court, in the usual form and 
complete in all respects, except that the amount in the 
penalty clause of the bond was left blank. This the 
plaintiffs claim was no bond at all, was entirely void, 
and the same as if no bond had been given. Plaintiffs 
contend that the administrator did, therefore, not give a 
bond, approved by the court, and that such a bond had 
been, by the court, required. 
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Though the bond filed is, on its face, defective, it does 
not follow that it is not a bond. It was approved in its 
defective form and served the purpose of a bond in the 
case. The fact that the amount of the penalty was not in- 
serted does not make it utterly void. It was drawn up 
and signed as an obligation, in response to an order that 
a. $3,000 bond be given, and, though incomplete, that does 
not necessarily prevent a remedy on it. In some cases, 
where the penalty of a bond has been omitted, as it was 
here, some of the courts have held that, even in an action at 
law, parcl testimony could be resorted to in order to show 
what the full agreement was, and, the full agreement be- 
ing so proved, recovery would be allowed in that same 
action. McManus v. Harrigan, 85 N. Y. Supp. 220; Dodge 
v. St. John, 96 N. Y. 260; Tischler v. Fishman, 68 N. Y. 
Supp. 787; Treasurer of State Lunatic Asylum v. Douglas, 
77 Mo. 647; Burnett v. Wright, 185 N. Y. 548. 

It is unnecessary for us, in this case, to decide whether 
cr not the remedy on such a bond may be available in an 
action at law, or whether it would be necessary to bring 
a suit in equity for a reformation of the instrument. In 
either event, it is quite apparent that the mere omission 
cof the penalty from the bond, with no other evidence to 
show that the defect cannot be supplied, is not such an 
‘irregularity that it can be said that no bond has been 
given. 

When the facts warrant it—and that such facts do 
exist in this case is not denied—the right in equity to 
perform, and to allow a recovery on the bond as re- 
formed, is clear. State v. Administrator of Frank, 51 
Mo. 98; Nourse v. Weitz, 120 Ia. 708; Neininger v. State, 
50 Ohio St. 394; Russell v. Russell, 156 Ia. 674; 34 Cyc. 
927. 
Furthermore, the question of whether or not the land 
to be sold will bring more than is necessary to pay the 
debts is a question, in each instance, for judicial de- 
termination, and must be determined before the sale is 
made. The statute is not mandatory that a bond shall be 
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given in every instance, as in the case of guardian’s sales 
(Rev. St, 1913, sec. 1690), aud the case of Bachelor v. 
Korb, 58 Neb. 122, is not controlling nor applicable here. 
In the case of sales by administrators, though the court 
may err in judgment in its determination as to whether 
the land to be sold will bring more money than sufficient 
to pay debts, and may err on the question, therefore, of 
the necessity of giving sale bond, and may erroneously 
fail to require a-bond, such error of judgment does not, 
of course, go to the jurisdiction of the court. Since the 
statute leaves the matter of giving bond, at least when 
the question of its necessity is uncertain, to the judicial 
determination of the court, it cannot be said that the 
giving of the bond in any case is, by statute, jurisdictional, 
for the same requirements of the statute cannot be said to 
be jurisdictional in one case and not jurisdictional in the 
other. In the case of McClay v. Foxworthy, 18 Neb. 295, 
though the court held, in an appeal on objections to con- 
firmation, that the failure to give a bond in that case was 
erroneous, it did not hold that such failure was juris- 
dictional. Under similar statutes in other states, the 
failure to give such a bond, though the failure may have 
been erroneous, has been held not to be a jurisdictional 
defect. Frothingham v. Petty, 197 Ill. 418; Perkins v. 
Fairfield, 11 Mass. 227; Wyman v. Campbell, 6 Port. 
(Ala.) 219, 81 Am. Dec. 677; Norman v. Olney, 64 Mich. 
558; 18 Cyc. 759. 

It is our opinion, therefore, that plaintiffs have not 
shown that the defect in the bond has, in this instance, 
invalidated the sale. 

Again, it is insisted that no formal order allowing 
claims was ever entered in the county court in the ad- 
ministration proceeding. The administrator’s report 
shows that $2,987.99 was paid out on claims and costs of 
administration. The county judge testified that it was 
customary to make an entry on the claim docket that 
claims were allowed, but that in this instance there was 
no room to make such an entry, as the entry of claims 
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covered the entire space on the docket. That this failure 
to make a formal entry allowing claims is not fatal to 
the proceeding in the district court for a license to sell has 
been decided in this as well as other jurisdictions. Haight 
v. Hayes, 3 Neb. (Unof.) 587; Stow v. Kimball, 28 Tl. 93. 

The more serious question in this case is whether the 
sale must be held void by reason of the fact that the 
property was a homestead. Testimony was introduced to 
show the value and condition of the premises at the time 
of the death of the decedent in 1895, and the trial court, 
in this case, on- that showing made a finding that the 
property could, in 1896, at the time of sale, have been 
divided and the homestead segregated without great 
diminuticn in value, but that no such division or admeas- 
urement of the property was made. The trial court, 
therefore, now orderg that such portion of the property, 
as should then have been set aside as a homestead, be now 
set aside, and decrees that the administrator’s deed is 
void as to so much of the property as represents the 
homestead interest, but valid as to the remainder. 

The statutes governing execution sales of homesteads 
(Rev. St. 1913, secs. 3080-3088) provide that the debtor, 
where his property is levied upon, may notify the sheriff of 
his homestead claim, and, upon the giving of such notice, 
the creditor must thereupon proceed to have appraisers ap- 
pointed and the homestead interest admeasured and, if 
separable, set apart for the debtor. If the property is 
not capable of division, it may, in its entirety, then be 
sold; but from the proceeds of the sale an amount, in lieu 
of the homestead interest, must be preserved to the debtor, 

These provisions of the statute plainly contemplate that 
the debtor shall make definite claim of exemption, and his 
failure, when opportunity is afforded, to give such notice 
prescribed by statute, even though it may not constitute a 
waiver of the homestead right—a doubtful question, under 
our decisions (Rector v. Rotton, 3 Neb. 171; Van Doren 
a. Wiedeman, 68 Neb. 243; 21 Cyc. 624)—would, at least 
where the property is of more value than $2,000, relieve 
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the creditor from requiring an appraisal and admeasure- 
ment of the homestead interest as a condition precedent to 
the sale. : 

When the debtor, on the other hand, gives the statutory 
notice of his claim, an appraisal and admeasurement of 
the homestead interest, when such interest is of greater 
value than $2,000, is a prerequisite to a valid sale. Cham- 
berlain Banking House v. Zutavern, 59 Neb. 623; Quigley 
v McHvony, 41 Neb. 73; France v. Hohnbawm, 73 Neb. 70. 

These statutes, then, if applicable to administrator’s 
sales, have not been followed by those holding a home- 
stead interest in the land, and the requirements for ap- 
praisal and admeasurement of the homestead have not 
been invoked. AlJl persons interested in the land were, 
necessarily, made parties and notified of the proceeding 
in the district court for the license to sell. In that pro- 
ceeding, the homestead interests must necessarily be de- 
termined, and any of such parties interested in the prop- 
erty were at that time afforded a hearing, to the end of 
determining those questions. 

In the case of Wardell v. Wardell, 71 Neb. 774, it is 
held that the district court has jurisdiction to sell the 
homestead when it is of greater value than $2,000, though 
the statutory provisions, above mentioned, having to do 
with execution sales, have not been complied with. In 
such a case, the questions to be determined by the court 
are whether the homestead property is of more value than 
§2,000, and whether it may be segregated from the re- 
mainder of the property without material injury. That 
the property in this case was of greater value than $2,000 
is not questioned, since at the sale it brought $2,250. The 
question of whether the property was divisible without 
material injury was a matter for judicial determination. 
It is presumed that the court exercised its best judgment 
on that question. The evidence upon which the court 
acted, if any, is entirely outside the record, which comes 
to us. It may have been that the court made a grievous 
error in its decision, but such an error does not go to the 
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jurisdiction of the court to act. The court had power to 
sell the property, and, where the record is silent, pre- 
sumptions favor the validity of the sale. We do not be- 
lieve such a sale is, on that ground, subject to collateral 
attack. Reinhardt v. Seaman, 208 Ill. 448; Bradley v. 
Drone, 187 Ill. 175; Sigmond v. Bebber, 104 Ia. 481; Doran 
v. Kennedy, 122 Minn. 1, affirmed in 237 U. S. 362; Wat- 
kins Land Mortgage Co. v. Mullen, 62 Kan. 1. In the 
latter case the court said: “Generally speaking, when a 
court is invested with power, upon evidence, to determine 
a state of facts and declare the law applicable thereto, its 
decision, no matter how erroneous, is conclusive.” 

With regard to the court’s disposition of the proceeds of 
the sale, that was a matter which the purchaser would not 
be bound to follow. The sale having been confirmed and 
no appeal taken, those whe had held homestead interests 
in the land were relegated in their rights to their proper 
shares in the proceeds of the sale which they were, under 
the law, entitled to hold in lieu of homestead. 

It is our opinion that the objections made are not 
sufficient to show that the sale is void, and, therefore, that 
the plaintiffs in this action have at this time no interest in 
the land. Their action to quiet title as against the de 
fendant is, therefore, dismissed. 

REVERSED AND DISMISSED. 


ALBERT BOWEN ET AL., APPELLEES, V. M. A, SELBY: PLEAs- 
ANT W. BROWN ET AL., APPELLANTS. 


Finep May 6, 1921. No. 21776. 


1. Landlord and Tenant: Mortcace or L&asEHoLD: RicuHtTs oF 
MorrcaGEE. A mortgagee of a leasehold interest in land takes 
his mortgage charged with notice of all the covenants and. condi- 
tions of the lease and the provisions for forfeiture, in case of 
nonpayment of rent. 


: . The mortgage interest is only coextensive 
with the leasehold interest, and the mortgage interest falls with 
a termination of the lease. 
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FORFEITURE OF LEASE. Where the lease provides 
for forfeiture for nonpayment of rent, the default in payment of 
rent is as, much the default of the mortgagee as that of the 
tenant, and where the landlord, during the period of default which 
had continued for nine months, elects to forfeit and does so, and 
retakes possession, held, that the lease was terminated and the 
mortgage interest, so far as it concerned the remainder of the 
term, was destroyed. 


AppeAL from the district court for Dundy county: 
Harry S. Duncan, Jupce. Reversed and dismissed. 


James & Danley, for appellants. 


L. BE. Anderson, J. H. Broady and Charles T. Jenkins, 
contra. 


FLANSBURG, J. 

Action by plaintiffs to foreclose a mortgage on a lease. 
The lower court decreed foreclosure, and from this decree 
the defendants appeal. 

Defendants are the owners of certain ranch and pasture 
land, and executed a written lease thereon to one Selby 
for a term, beginning March 1, 1917, and ending February 
28, 1922. Rent of $500 a year was payable on the 1st 
day of January of each year thereafter during the period 
of the lease. The rent payable on January 1, 1919, was 
not paid when due. Under the statute (Rev. St. 1913, 
sec, 8467), Selby then became a tenant holding over his 
term. The written lease, furthermore, contained a stip- 
ulation that, in the event Selby should fail to pay his rent 
when due, the defendants, lessors, might “at any time (at 
their) election either distrain for said rent due, or de- 
clare this lease at an end and recover possession as if the 
same was held by forcible detainer; the said * * * 
(Selby) hereby waiving any notice of such election or any 
demand for the possession of the said premises.” 

While thus in default, Selby executed the mortgage to 
. plaintiffs covering his leasehold interest in the land. This 
mortgage was made and delivered to the plaintiffs on 
June 28,1919. The defendants testified that on February 
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27, 1919, they had given written notice to Selby, declar- 
ing that, by reason of his failure to pay rent, they de- 
clared the lease forfeited. Selby, however, was not im- 
mediately ousted from the premises, and the plaintiffs 
claim that the testimony of the defendants, with regard 
to the giving of such written notice, is discredited, and it 
may have been that the trial court so found. However 
that may be, it appears that the defendants, in September, 
1919, forced Selby off the land by reason of his default, 
and took possession. This they undonbtedly had the legal 
right to do, the payment of rent being still in default. At 
this time the defendants purchased from Selby certain 
stock and personal property that he had on the place, and, 
in that transaction, the rent due defendants no donbt 
must have been accounted for and Selby credited with 
payment. ' 

The lower court held that, by the settlement and the 
credit of the payment of rent, the forfeiture of the lease 
was necessarily waived by the defendants, and that the 
lease, thus reinstated, inured to the benefit of the mort- 
gagee. There is nothing in the record, however, to show 
that the forfeiture of the lease was waived. On the other 
hand, the proof to the contrary is clear. Nor does it ap- 
pear that the defendants were at that time on any ground 
estopped from insisting upon a forfeiture as against Selby. 
Though the defendants may, in their settlement, in which 
they purchased the personal property of Selby, have 
credited him, and deducted from the amount of their set- 
tlement, the $500 rent due, and which at that time had 
been in default for nine months, still it appears that the 
defendants weve at that time demanding possession of 
the premises and a forfeiture of the term, and that the 
rent paid in no manner covered any period of time under 
the lease which had not, at that time, already elapsed. 

That the owners had a right to insist upon a forfeiture, 
and at the same time collect for the rent which was owing 
them for past years under the lease, has been decided in 
O’Connor v. Timmermann, 85 Neb. 422, where, under 
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similar circumstances, this court said (p. 424): “It is 
further contended that the acceptance of. payment of rent 
‘after September 1, 1906, constituted a waiver of for- 
feiture. This cannot beso. The unpaid rent constituted 
a debt owing from the tenant to the landlord, and the 
acceptance of money owing upon this debt, in the ab- 
sence of any agreement or conditions whereby the land- 
lord agreed to waive the forfeiture and reinstate the ten- 
ancy, could not affect his right to recover possession.” 

When the plaintiffs acquired their mortgage on the 
leasehold interest of Selby, they did so, charged with 
notice of the covenants of the lease, and the provisions for 
forfeiture in case of the nonpayment of rent. Macwell v. 
Urban, 22 Tex. Civ. App. 565; Barroilhet v. Battelle, 7 
Cal. 450; Boltinghouse v. Arnold, 174 N. W. (Ia.) 563; 24 
Cyc. 982, 987. 

It was their duty, as much as that of Selby, to see that 
those covenants were complied with and that the lease 
.be saved from forfeiture. Yet they never communicated 
with the owner, and, during the entire period of default, 
mnade no effort to discover the default, nor to require that 
past-due rent be paid. The mortgagee of the leasehold 
interest takes his mortgage subject to all the covenants 
and conditions of the lease, and the mortgage is only co- 
extensive with the term of the lease. The mortgage in- 
terest falls with a termination of the leasehold interest. 
24 Cyc. 987. : 

In a case very similar to the case at bar, Abrahams v. 
Tappe, 60 Md. 317, the court held that, where, under like 
provisions in a lease, the landlord elects to forfeit the 
lease for the nonpayment of rent, the mortgage interest 
terminates. The court said (p. 322): “When Caroline 
Tappe became the assignee of the leasehold interest by 
virtue of its conveyance to her in the deed of mortgage, 
she took it subject to all the conditions and covenants of 
the lease to George Feller. Her failure to pay the rent 
and to keep the taxes paid up, was equally a default in her 
as in the original lessee. It was, as we have seen, ex- 
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pressly stipulated in the lease, that if the rent should be 
suffered to fall in arrear for one year, the lessor or his 
assigns might reenter upon the premises and hold the 
same as if the lease had never been made. 

“The rent having been allowed to remain unpaid for 
more than one year, and Mrs. Abrahams having by reason 
of that default, and in the assertion of her rights as land- 
lord, secured an actual] and peaceable repossession of the 
Premises, which in fact she found deserted, the lease be- 
came absolutely forfeited, and the mortgage, so far as it 
affected the premises, fell with it.” 

It is our opinion, therefore, that the repossession by de- 
fendants of the property, under the provisions of the 
lease, allowing them to forfeit and take possession by 
reason of the default in payment of rent, terminated the 
mortgage interest of the plaintiffs and left them with no 
interest to foreclose. 

The decree of foreclosure is therefore set aside and the 
case reversed and dismissed. 

REVERSED AND DISMISSED. 


STATE, EX REL. ADAM J. BLAIR, APPELLEE, V. A. A. BISCHOF, 
County JUDGE, APPELLANT. 


Firep May 6, 1921. No. 21840. 


Mandamus: Cram AGAINST ESTATE: APPEAL: SUSPENSION oF Pay- 
MENT. It is within the judicial discretion of the county court 
(Rev. St. 1918, secs. 1399, 1400), in an administration proceeding, 
to suspend the payment of a disputed claim during the pendency 
of an appeal from an order allowing the claim, taken from the 
district court to the supreme court, though no supersedeas bond is 
given, and such discretion cannot be arbitrarily interfered with 
by mandamus. 


APPEAL from the district court for Otoe county: JAMES 
T. Buciey, JuvcGe. Reversed and dismissed. 


Paul Jessen, L. F. Jackson and D. W. Livingston, for 
appellant. 
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W. EF. Moran, contra. 


FLANSBURG, J. 

Mandamus issued from the district court for Otoe 
county, directing the county judge of Otoe county to re- 
quire the administrator of an estate, then being admin- 
istered in the county court, to pay a creditor’s claim. 

The claim had been presented in the county court and 
allowed. From the order of allowance the administrator 
refused to appeal, and an appeal was taken to the district 
court by the heirs. In the district court the claim, in the 
amount of $13,000, was again allowed and judgment en- 
tered in that amount. The district court refused to fix 
the amount of a supersedeas for an appeal to the supreme 
court. A supersedeas bond was nevertheless filed. This 
the district court refused to recognize, holding that it was 
insufficient under the statute, and certified its judgment 
of $13,000, on the claim, to the county court. The county 
judge thereupon issued a citation upon the administrator 
to show cause why the claim should not be paid. At that 
hearing the heirs intervened and made showing that an 
appeal had been taken from the district court to the su- 
preme court. The county judge then suspended payment 
to await the final outcome of the case on that appeal. 

On application of the claimant, the district court issued 
a peremptory writ of mandamus, requiring the county 
judge to immediately pay the claim. This order the dis- 
trict court refused to supersede. Application was made 
by respondent for 10 days’ time in which to apply to the 
supreme court for a supersedeas, but this was also denied. 
Respondent immediately, on the same day, applied to the 
supreme court for a suspension of execution and time to 
make a showing for a supersedeas, and this application 
was by this court allowed. Respondent, however, in the 
mvantime, complied with the writ of mandamus, doing so 
a short time previous to receiving notice of this court’s 
action. The claim was thereupon, under order of the 
county court, paid to the claimant by the administrator. 

It is unnecessary to determine in this case the suffi- 
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. ciency of the bond, filed by the heirs in the district court, 
to supersede the judgment, pending the appeal from the 
decision of that court. It is our opinion that the writ of 
mandamus, directing the county judge to order the claim 
paid, was, in any event, unwarranted, and an undue inter- 
ference with the jurisdiction and judicial functions which 
are, by law, delegated to him. The district court may 
enter its judgment on an appealed claim and notify the 
county court of its decision, but cannot control nor direct 
the county court in the administration of the estate, nov 
distribution of the assets in any of those steps in the 
proceeding where the county court is vested with a judi- 
cial discretion. 

By section 1399, Rev. St. 1913, with regard to the pay- 
ment of claims in the county court, it is provided that, 
”if an appeal shall have been taken, and shall remain un- 
determined, the court may suspend the decree for the 
payment of debts,” until the final outcome of the matter 
cn appeal. 

It is the function of the county court to ‘protect the 
tights of the parties interested in the estate. Even: 
though no supersedeas is given, the county ceurt is not 
required by statute to immediately order the payment of 
a claim, but, pending appeal, may, in its discretion, sus- 
pend payment. This provision is for the obvious pur- 
pose of protecting the estate. Should a claim be paid 
pending appeal, where supersedeas is not given, and then 
the claim, in the final outcome of the case, be denied, and 
should the claimant, to whom the money had been paid, 
prove insolvent or be beyond the jurisdiction of the court, 
restoration of those proceeds to the estate might be 
rendered impossible. See In re Estate of Jones, 83 Neb. 
841.- The matter of suspending payment during appeal is 
a matter resting in the sound discretion of the county 
ecurt, and hence cannot be arbitrarily interfered with 
by mandamus. State v. Laflin, 40 Neb. 441; State v. 
Churchill, 37 Neb. 702; State v. Grimes, 96 Neb. 719. 

The judgment granting the writ of mandamus is, there- 
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fore, reversed and the action dismissed. 


REVERSED AND DISMISSED. 


IN RE EstaTE OF JOHN STROLBERG. 


AUGUST STROLBERG, EXECUTOR, APPELLANT, V. EMMA 


STROLBERG ET AL., APPELLEES. 
FILeD May 6, 1921. No. 21416. 


Wills: Lrcacies: PAYMENT: Resort To ReEatty. Whether the 
Teal estate may be resorted to for the payment of legacies when 
the personal property of the estate is insufficient is a question of 
intention, which may appear either expressly or by implication 
from the language and dispositions of the will, read in the light 
of the circumstances existing when it was made. 


; : . Where there are pecuniary leg- 
acies in a will, followed by a general residuary disposition of 
the whole estate, both real and personal, the real estate included 
in the residue will, as a general rule, be chargeable with the 
legacies, unless such construction is restrained or avoided by the 
other provisions of the will. 

; : : . A direction in the will that leg- 
acies be paid out of the personal estate, unaccompanied by lan- 
guage indicating a deliberate intent that the real estate should 
not be resorted to in case of deficiency of personal property, will 
not prevent the legacies from being charged upon the residuary 
real estate. : 


: . The fact that the word “residue” 
is not followed or qualified by such words as “after the payment of 
legacies,” or that no power of sale to pay legacies is given, will 
not affect the operation of the rule making them a charge upon 
the real estate by virtue of the residuary provisions of the will. 


: 4 : Evmence. Evidence of the _ testator’s 
financial condition and habits of investment is admissible to show 
that he did not at the time he made the will have, or contemplate 
having when the will should become operative, sufficient personal 
property to discharge the legacies, and that, therefore, it was not 
his intention that his personal estate alone should be responsible 
for their payment. 


ConsTRUCTION. Effect should be given to all the provi- 
sions of a will, if, in the light of the surrounding circumstances, 
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it can be done consistently with the recognized rules of construc- 
tion as to the testator’s intent. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hosreriter, JUDGE. Reversed. 


C. P. Anderbery, for appellant. 
W. D. Oldham, contra. 


Dorsky, C. 

The sole question involved in this appeal is whether or 
not certain bequests in the last will and testament of 
Johu Strolberg, deceased, are chargeable upon his real 
estate upon deficiency of personal estate with which to 
pay them. Thé executor filed his petition for license to 
sell the real estate for that purpose. The widow, and a 
riinor child and devisee by his guardian ad litem, filed ob- 
jections on the ground that the real estate was not liable; 
the trial court dismissed the petition, and the. executor 
appeals. 

The will consists of numerous articles, first of which 
is a direction to pay debts out of the personal estate. 
Each of the next seven articles of the will contains a be- 
quest to a different branch or foundation of the Swedish 
Lutheran Church. These bequests, aggregating $2,500, 
are in the following form, differing. only as to name and 
amount: “TI give, devise and bequeath to the Augustana 
College and Theological Seminary, Rock Island, Illinois, 
the sum of two hundred and fifty dollars ($250.00).” 
Nuxt after the foregoing bequests is the following para- 
graph: “AIl the foregoing bequests being special in their 
nature as above set out and made to the various benevo- 
lent and charitable institutions shall be paid out of my 
personal estate and the executive board or the proper 
officers of the same who are competent to receive suca 
bequests by my executor who shall take their receipts for 
the same in full settlement of the various devises so 
made.”’ 

Succeeding articles of the will set forth that the testator 


or 
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had already provided for four of his sons, and that he 
wished to leave the sum of $500 to each of two children 
of his son Edward, the payment of which he charged as a 
lien upon 80 acres of land in Kearney county, which he 
devised in fee to his son John Walter Strolberg, subject 
to the use of the land by his widow until his said son 
should attain the age of 21. To his widow he devised and 
bequeathed certain specific articles of personal property 
and the life estate in lots in the city of Holdrege con- 
stituting his homestead, and also the use, rents and profits 
cf the 80 acres devised to John Walter, together with the 
use of certain other described city property in Kearney, 
from all of which real estate she was to receive the in- 
come until his said son should attain his majority. The 
residuary provisions of the will were as follows: In case 
both his widow and his son John Walter should live until 
thu latter became 21, he devised the residue of his prop- 
erty, both real and personal, not devised in the will, one- 
fourth to his widow and the remaining three-fourths, in 
equal shares, to his sons August, Frank, Emil and John 
Walter. In case either his widow or his son John Walter 
should die before the latter became 21, he devised the 
residue aforesaid one-fourth to the survivor of them and 
one-fourth each to his sons August, Frank and Emil. If 
either or both of the children of his son Edward should 
dit before his son John Walter became 21, then the legacy 
of $500 should lapse as to each such deceased grandchild 
and should cease to be a lien upon the land devised to John 
Walter. His son August was nominated executor. 

The will was duly probated and the executor qualified. 
The money and personal property of the estate, amounting 
to about $1,000, sufficed to pay the debts and expenses of 
administration, but was not enough to discharge the seven 
bequests to the various church organizations. 

The principles that govern this case are, in substance, 
that legacies, as a general rule, are payable primarily out 
of the personal estate of the testator, and that rea] estate 
will not be charged with their payment unless the inten- 
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tion to do so ig expressly declared or clearly inferable 
from the dispositions of the will; that the chief criterion 
is the intention of the testator, which may appear either 
expressly or by implication from the language and dis- 
positions of the will; that such intention cannot be in- 
ferred solely from or shown solely by evidence of cir- 
cumstances altogether extraneous to the will, nor is such 
evidence admissible on the question of intent where there 
is no ambiguity in the will; but where legacies are not 
expressly charged upon the land and the intention of the 
testator is not clear, the court may and should, for the 
purpose of ascertaining the intention, read the will in 
the light of the circumstances existing when it was 
made. ; 

The principal facis relied upon as disclosing that intent 
are, first, the language of the residuary clause in which he 
devised “all the rest and residue of my property, both 
personal and real, not hereinbefore devised” to certain 
persons upon certain contingencies. Counsel for the ap- 
pellant argue that, as “residue” means that which is left 
over after the previous dispositions of the will have been 
carried out, the testator must have meant that his real 
estate as well as personal property should be looked to for 
the payment of the legacies; second, that, as shown by 
testimony introduced by the appellant, the testator never 
had so large asum as would be required to pay these leg- 
acies for any considerable time; that he was in the habit 
of keeping his money, as it came in, closely invested, it 
being customary with him to purchase small rental prop- 
erties in the city of Kearney. Three of these properties 
he had acquired before August, 1911, when the will was 
made, and he purchased five others after that time at 
prices ranging from $320 to $700. Counsel deduce from 
this that, in view of his settled habit of investing in these 
small properties instead of allowing his money to accumu- 
late, he could not have intended to limit the payment of 
legacies to money or personal property, of which he did 
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not keep snfficient on hand, but had in mind that these 
investments should be resorted to and therefore placed 
them in the residuary provisions of the will. 

The testator made but one specific devise of real estate 
—the 80 acres to his son John Walters, subject to the life 
use thereof by the widow, and subject also to the specific 
legacies to his grandchildren. No specific devise of real 
estate in fee was made to the widow. He gave her only 
the income until John Walter became of age. All the 
real estate other than John Walter’s 80 acres was part 
of the residue, so far as the fee is concerned. This con- 
sisted of the Holdrege and Kearney city property, the 
income from which was devised to the widow, and there 
was no other property included in the residue, because 
the personal property was either specifically bequeathed 
to the widow or consumed in paying debts and expenses 
of administration. 

A rule to which sanction has been given by this court 
is that, when pecuniary legacies are given in the will and 
there is a gift of the residue, both real and personal, the 
residue being blended in one mass, the presumption arises 
that the testator intended to charge the entire residuary 
estate with the payment of the legacies, for the reason 
that, in such case, the residue can only mean what re- 
inains after satisfying the previous gifts. Klug v. Seega- 
-barth, 98 Neb. 272; Lewis v. Darling, 16 How. (U. 8S.) 1; 
‘Coon v. Coon, 187 Ind. 478; Reynolds v. Reynolds, 27 R. 
I. 520; Bird v. Stout, 40 W. Va. 43; Lacey v. Collins, 134 
‘Ta. 583; Paterson General Hospital Ass’n v. Blauvelt, 72 
N. J. Eq. 725; Turner v. Gibb, 48 N. J. Eq. 526. 

Appellees contend, however, that any presumption 
which might ordinarily arise from the language of the 
residuary clause that the testator intended to charge the 
legacies upon real estate is rebutted by the express pro- 
vision in the will stating that the bequests in controversy 
were special in their nature and directing that they be 
paid out of the personal estate. Counsel argues that the 
‘testator thereby gave conclusive evidence of his intention 
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that the personal property should be the only source of 
payment. As we view that provision of the will, the 
testator, in saying that the legacies were special in their 
nature and that the executor should pay them out of the 
personalty, meant to point out the manner in which he 
desired those particular bequests to be treated, as dis- 
tinguished from the two legacies to his grandchildren, 
which were the only other pecuniary legacies in the will 
and which were not to be paid until his son John Walter 
became 21, the legacies remaining in the meantime charged 
upon the land devised to his said son. The thought in- 
tended to be conveyed by this language was that the 
legacies to the charitable and religious institutions were 
to be paid in the process of administration, in contrast 
with the other legacies, payment of which was to be de- 
jayed until a definite future time. 
Assuming that such was the testator’s meaning, what 
effect must be given to the direction that the legacies be 
paid out of his personal estate? Isit to be taken as a 
positive affirmation of the testator’s intent that the per- 
sonal property should alone be chargeable? Such intent, 
according to the rule, is presumed in the case of every 
pecuniary legacy, unless it appears that resort to the real 
estate in case of deficiency of personal assets was in- 
tended. It is equally the rule, as we have seen, that if 
there is a devise of the residue, both real and personal, in 
one mass, after pecuniary bequests, it is ordinarily suffi- 
cient proof of intent to charge the realty. Is that proof 
cof intent overcome and rendered nugatory in the case be- 
fore us by the express direction that the legacies be paid 
out of the personal property? In our view, that was 
simply a statement of what the law would have implied 
if that direction had been omitted from the will. The law 
makes the personal property the fund for the payment of 
legacies in the absence of any direction. But there was 
nothing in the language directing that the legacies be paid 
out of the personal property which would indicate a 
deliberate intent to debar the legatees from resorting to 


Vou. 106] JANUARY TERM, 1921. 179 


In re Estate of Strolberg. 


the real estate in default of personal property, if the lan- 
guage of the residuary clause gives them that right. The 
will nowhere says that the personal estate was to be the 
only or exclusive fund for the payment of legacies or that 
the land shculd in no eyent be liable. We therefore con- 
clude that the direction to pay the legacies in question out 
of the personal property will not of itself overcome the 
force of the residuary clause and prevent it from operat- 
ing to charge the legacies upon the real estate covered 
thereby if, tested by the rule hereinbefore stated, it other- 
wise would have that effect. , 

Counsel for the appellees contend, however, that the 
residuary clause should not be interpreted as showing an 
intent to charge the real estate, because it is lacking in 
such qualifying words as “after the payment of legacies,” 
following the word “residue,” to indicate that legacies 
were to be deducted, and that there was no power of sale 
to the executor, which would have been a further indica- 
tion of the testator’s intent to make the real estate liable. 
‘In none of the cases cited in support of the rule above re- 
ferred to was it deemed necessary that the word “residue” 
should be qualified, as contended by counsel, or that there 
should be an express power of sale, in order to make the 
residuary clause effective to charge real estate included 
therein with the payment of legacies. The rule is one of 
implication arising from the blending of the real and per- 
sonal estate in the residuum and from the fact that the 
word “residue,” if real estate is expressly made a com- 
ponent part thereof, means that part of the real estate, not 
specifically devised in the preceding portions of the will, 
remaining after the prior dispositions of the will have 
been satisfied. This rule is unaffected by the fact that 
there are no precise words referring to the payment of 
legacies in the residuary clause or that no express power 
of sale is given. 

As strengthening the presumption arising from the rule 
just discussed, the appellant relies also upon the testi- . 
mony relating to the financial condition of the testator 
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when the will was made and to his habit of making small 
investments in city 1ental property as a further mani- 
festation that he must, of necessity, have intended that the 
legacies should be paid out of the proceeds of the real 
estate included in the residuary clause. This testimony 
indicates that it was at least very unlikely that he had as 
much as $2,500 in money or personal property when the 
will was made. If he did not have enough on hand to 
pay the legacies, that fact is regarded by some courts as 
of almost, if not quite, controlling importance in de- 
termining whether the testator intended that the personal 
property should constitute the exclusive fund for their 
payment. In McGoldrick v. Bodkin, 125 N. Y. Supp. 101, 
this rule is announced: “It is to be presumed that a will 
was drawn honestly and in good faith, and that when 
testator provided a legacy he intended that it should be 
paid; such presumption not being absolute, but coming 
into play only when the circumstances surrounding the 
making of the will give fair cause for its rise.” And it is 
said in the opinion: “Hence the courts have always con- 
sidered as of almost controlling importance on the ques- 
tion of the testator’s intent the fact whether or not when 
he made his will his personal estate was sufficient to pay 
in full or in part the legacies therein expressed; for, as 
was frequently argued, if, when he made the will and 
specified the legacies, he knew that he had not sufficient 
personal property to pay them, he should be deemed to 
have intended to subject his residuary real estate to the 
burden of payment, or otherwise he must be deemed to 
have made his will a mere trick upon the legatees.” These 
views find support in the following, among many other 
cases: Williams v. Williams, 189 Il. 500; Jaudon v. 
Ducker, 27 S. Car. 295; Reid v. Corrigan, 143 Ill. 402; 
American Cannel Coal Co. v. Clemens, 132 Ind. 163. 
Effect should be given to all of the provisions of the 
will if, in the light of the surrounding circumstances, it 
can be done consistently with the recognized rutes of con- 
struction as to the testator’s intent. Coon v. Coon, 187 
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Ind. 478; Reid v. Corrigan, supra. 

It is our conclusion that the extrinsic evidence, taken . 
in connection with the language of the residuary clause, 
established the testator’s intent to charge the payment 
ef legacies upon the real estate included in the residue, 
and we therefore recommend that the judgment appealed 
from be reversed and the cause remanded. 

Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded, and this opinion is adopted by 
and made‘the opinion of the court. 

REVERSED. 


OscAR PETERSON, APPELLANT, VY. MONROE INDEPENDENT 
TELEPHONE COMPANY, APPELLEE. 


Fitep May 6, 1921. No, 21483. 


1. Telegraphs and Telephones: DuriEs or TELEPHONE COMPANY. 
Telephone companies are under the duty of furnishing to their 
subscribers reasonably prompt and efficient service in giving them 
connections with other subscribers, and they are liable for any 
pecuniary loss directly traceable to a breach of such duty as the 
proximate cause. 


NEGLIGENCE: PETITION: SurriciIency. In an action to 
recover for the loss of horses alleged to have died for want of 
medical treatment prevented by the negligent failure of a tele- 
phone company to connect the plaintiff with a veterinary surgeon, 
the averment in the petition that the horses, if afforded such 
treatment, could with reasonable probability have been saved, is 
not so uncertain and conjectural as to make the petition de- 
murrable, but the question is one of fact. 


AprkAL from the district court for Boone county: A. 
_M. Post, Jupce. Reversed. 


Vail & Flory, for appellant. 
Garlow & Long and V. E, Garten, contra. 


Dorsey, C. 
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The question upon this appeal is whether or not the 
petition of the plaintiff states a cause of action for negli- 
gent failure of the defendant to furnish telephone service. 
A general demurrer to the petition was sustained, and 
from the judgment of the trial court dismissing his action 
the plaintiff appeals. 

The preliminary averments of the petition are that the 
principal business in which the defendant was engaged 
was to maintain telephone lines and wires throughout 
Boone county, Nebraska, and contiguous territory and to 
connect patrons at one station with parties at another 
station, so that patrons could talk and transmit messages ; 
that it held out to its patrons, including the plaintiff, 
that it would conduct its business with reasonable care, 
diligence and dispatch and would make proper connec- 
tions along its line, so that plaintiff could talk and trans- 
mit telephonic messages correctly and with convenient 
speed; that, relying thereon, the plaintiff, for a valuable 
consideration, contracted with the defendant to connect, 
and the defendant did connect, his residence with its tele- 
phone system; that about 8 o’clock in the morning of 
October 29, 1918, the plaintiff discovered that two of his 
horses had been accidentally poisoned; and that the plain- 
tiff’s residence was about 11 miles from Albion and about 
10 miles from Newman Grove. 

The negligence charged against the defendant consisted 
in the allegcd failure of its operators to connect the plain- 
tiff with veterinarians at Albion in spite of the plaintiff’s 
repeated efforts. It was further set forth in the petition 
that the horses were so sick that he could not leave them; 
that-Dr. Bulla could not leave his residence and advised 
calling the Albion veterinarians; that one of the latter 
was in his office for over four hours while plaintiff was 
seeking to reach him by telephone and would immediately 
have answered the call if he had received it; that because 
of the defendant’s negligence the plaintiff was unable to 
obtain proper medical aid for the horses until about 12 
hours after he put in the call; that in all reasonable 
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probability the horses could have been saved with prompt 
medical attention, and that they died for lack of such 
attention; and that the defendant had notice through its 
operator of the reason and urgency of the call: 

We quote from the argument in the brief of counsel 
for the defendant: “The cause of the loss was, according 
to the pleading, the poison taken by the horses, with which 
there is no possible connection with defendant. The 
proximate and primary cause of their death, if the alle- 
gations of plaintiff’s petition be true, was poison. If the 
poisoning of the horses happened without the concurring 
fault of defendant, plaintiff cannot recover. * * * 
The fatal cause which ended the life of the horses was 
working long before the alleged attempt was made to se- 
cure the Albion doctors, who were not under the control 
of defendant. The chain between the act of poisoning 
and the antidote to be administered and the certainty of 
saving them has too many broken links to hold a connec- 
tion between the cause and effect. The death and damage 
are too uncertain, speculative and remote from the act of 
poison to ever justify a recovery.” 

Telephone companies are under the duty of furnishing 
to their subscribers reasonably prompt and efficient 
service in the way of giving them connections with other 
_subscribers, and they are liable for any pecuniary loss 
directly traceable to a breach of such duty as the proxi- 
mate cause thereof. 

The theory of the plaintiff’s petition is that the negli- 
gence.of the defendant prevented him from securing medi- 
cal aid for the horses from the only source available to him 
under the circumstances, and that there was a reasonable 
probability that such aid would have resulted in saving 
their lives. The attitude of the trial court in sustaining 
the demurrer was that the allegation of reasonable proba- 
bility is so uncertain that the court is required to say, as 
a matter of law, that the petition was based merely on a 
remote and speculative contingency, not susceptible of 
exact proof, and that therefore the case should be dis- 
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missed on the pleading, without inquiry into the facts. 

In no case in which death or permanently injurious ef- 
fects are alleged to have resulted from lack of or delay in 
medical attention could it be known with absolute cer- 
tainty whether the proper and timely application of medi- 
cal skill would have led to a different result. As stated 
‘in Glawson v. Southern Bell Telephone & Telegraph Co., 
9 Ga. App. 450: “There are some diseases and human ills 
which go readily respond to the treatment of a physician, 
according to the general experience of mankind, as to 
make it merely an ordinary inference, such as we are daily 
accustomed to indulge and to act upon, to say that if the 
treatment were applied the malady would be relieved. On 
the other hand, there are many diseases the results of 
which are so uncertain, even when the best treatment is 
liad, as to make the chances of recovery always a matter 
of doubt.” 

The case just quoted from was an action by a husband 
to recover for his wife’s death alleged to have resulted 
from the negligence of the defendant telephone company ~ 
in failing to connect him with a physician, and was based 
upon the proposition that, if the message had reached the 
doctor within a reasonable time, the death of the wife 
would probably have been prevented. In that case, as in 
the case before us, the trial court sustained a demurrer. 
to the petition, but that ruling was reversed upon appeal 
on the ground that, although it was in the nature of things 
problematical whether medical aid would have saved the 
wife, it was a question of fact for the jury. In that con- 
nection if? was said in the opinion: “Juries are frequently 
called upon to settle the probability of things, and to de- 
termine, according to human experience, whether this or 
that result likely did ensue or will ensue from this or that 
somewhat problematical cause. For instance, it is a com- 
mon thing for a court to submit to a jury the question as 
to whether an injury will prove permanent, and to allow 
them to assess the damages with reference to their finding 
as to this question—a question often problematical to a 
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high degree. * * * Yet the effect of insistence of 
counsel is that we ought to hold, as a matter of judicial 
cognizance, that the cause of the woman’s death was 
speculative, and that the petition alleges a matter in- 
capable of proof by ordinary methods. It may be that, 
when the dead woman’s condition just prior to her death is 
described, those who are informed upon the subject can 
testify to the jury as to the course of human experience 
as to these matters, and as to what drugs and appliances 
the physician had by which the hemorrhage could have 
been stopped; and if it appears that it was not merely 
possible that the woman’s life would have been saved, but 
that, with practical certainty, it would have been saved, 
the jury, without exercising any extraordinary function, 
may be able to say that the failure to get the physician 
was the direct, natural, controlling, and proximate cause 
of her death.” 

In Central Union Telephone Co. v. Swoveland, 14 Ind. 
' App. 341, 368, it was held that the value of the horse can- 
not be considered as an element of damages in an action 
by its owner for negligence of a telephone company in 
failing to sooner place him in communication with a 
veterinary surgeon, as the question whether the horse 
would have been saved was entirely a matter of specula- 
tion. But the force of this decision as an abstract state- 
ment of law is qualified by the following language in the 
opinion: “We do not wish to be understood as holding 
that cases may not arise in which under similar circum- 
stances it would be proper to submit the question as to 
whether the death of the animal may be traced to the 
negligence of the company, but we do not think there was 
any proper evidence in this case upon which the jury 
could base a verdict for damages by reason of the death 
of the horse.” 

The following rule is stated in Duncan v. Western 
Union Telegraph Co., 58 N. W. 75 (87 Wis. 173) : “A mis- 
take in the transmission of a telegram requesting the 
services of a veterinary surgeon cannot be deemed the 
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proximate Cause of the death of a horse belonging to the 
sender of the telegram, where the evidence is merely 
conjectural as to whether the life of the horse might have 
been saved had a veterinary come at once, pursuant to a 
correct transmission.” In this case also it was a question 
of the sufficiency of the evidence, and the decision does 
not seem to be based upon the theory that the fact that 
the horse might, with reasonable certainty, have been 
saved was incapable of proof. 

In Hendershott v. Western Union Telegraph Co., 106 
Ta. 529, the court held: “In the nature of things, reason- 
able probability as to the cause of the death of the horse 
is the most that can be proven in a case like this; and, if 
the evidence discloses facts which show such reasonable 
probability as convinces the jurors as to the cause of 
death, they. may surely act upon it, though, as they were 
told, they must not indulge in conjecture, speculation, 
or guesswork. Absolute certainty is not required to en- 
title a party to recover, but only a preponderance of the 
evidence.” 

It is our conclusion that, under the allegations of the 
petition in this case, the causal connection between the 
negligence of the defendant and the loss of the horses is 
not so remote and conjectural as to justify the court in 
sustaining a demurrer to the petition for that reason; but 
that it is a question of fact to be submitted to the jury, 
unless it shall conclusively appear from the evidence that 
the alleged negligence was not the proximate cause. 

We recommend that the judgment of the court below be 
reversed and the cause remanded. 

Pur Curiam. For the reasous stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, and this opinion is adopted by and 
made the opinion of the court. 


REVERSED. 
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CARRIE HAGELIN, APPELLEE, V. COMMONWEALTH Lire In- 
SURANCE COMPANY, APPELLANT. 


Fitep May 16, 1921. No. 21524. 


Insurance: ForreituRE. Where there is no specific provision in a 
policy of life insurance for forfeiture, either whole or partial, on 
a breach of a condition by the assured, the court will not write one 
in; nor can the insurer afterwards impose new conditions creat- 
ing a forfeiture without the consent of the assured, and without 
a new consideration. 
APPEAL from the district court for Lancaster county: 
Evuiorr J. CLEMENTS, JUDGE. Affirmed. 


Fawectt & Mockett, for appellant. 
Stewart, Perry & Stewart, contra. 


Letton, J. 

Paul A. Hagelin, the assured, was a son of plaintiff, 
the beneficiary named in a life insurance policy issued. to 
him by defendant. He died November 2, 1918, from a 
wound received in battle in the World war. The defend- 
ant admits the issuance of the policy, but denies that the 
assured at all times fully complied with its conditions. 
It pleads that one of the provisions of the policy is: “This 
policy is unrestricted as to travel, residence or occupation 
of the insured. In case of death of the insured by self- 
destruction, sane or insane, within one year from date of 
issue, a Sum equal to the premiums actually paid hereon, 
and no more, shall be paid, but if at any time he engage 
in military or naval service in time of war (the militia 
not in active service except.d), he shall secure the com- 
pany’s written consent and pay the extra premium theve- 
for.’ And it alleges that the assured, without receiving 
the company’s written consent, went beyond seas, and, 
while engaged in military service, was killed, and that this 
forfeited the policy except as to the return of premiums 
paid. The answer also pleads some matters of evidence 
which will be mentioned heveafter. Liability is denied on 
account of the failure to procure the written consent of 
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the company and failing to pay the extra premium. The 
reply is a general denial, with affirmative defenses not 
necessary to set forth, as the case is not controlled by 
them. 

When the assured was drafted he wrote the following 
letter to defendant: 

“April 25th, 1918. 

“Commonwealth Life Insurance Co., Omaha, Nebr. 

“Gentlemen: I am now drafted into the service of the 
U.S. starting April 26, 1918. Will you kindly advise me 
at your early convenience whether my insurance will hold 
good in view ofthe present emergency. Will it be pos- 
sible to collect the full amount of the policy in case of a 
casualty during the term of military service either in 
- this country or abroad. Or does the policy merely lapse 
with an option of taking-it up again after the war is over. 
Please advise me fully as I am anxious to know before I 
make any further payments on the premiums soon com- 
ing due. I am, very truly yours, | 

“Paul A. Hagelin.” 

Defendant answered: 

“April 27th, 1918. 

“Mr. Paul Hagelin, Box 122, Wahoo, Nebraska. 

“Dear Sir: In reply to your letter of the 25th, wish to 
state that all of our policies carry a war clause and the 
policy holder has a choice of two options. If you wish the 
face of your policy to be paid to the beneficiary, should 
you die or be killed while in service, it will be necessary 
for you to request a permit from the company and pay an 
extra premium, which at the present time is $37.50 per 
$1,000. 

“However, as you undoubtedly know, the government 
is paying insurance on all of the soldiers and sailors, and 
we have advised all of our policy-holders to take as much 
government instrance as possible and pay the regular 
premium on their policies. Should they then die or be 
‘killed while in service, the ‘surrender value of the policy 
will be returned. In keeping the policy in force this way, 
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should you return crippled, sick, or in such condition that 
you could not again pass the physical examination, you 
will have an old line policy, as we do not require re-ex- 
amination. 

“If there are any other questions that you would like 
to ask in regard to your policy, we will be pleased to 
again hear from you. Yours very truly, 

“J, E. Euhling, Secretary.” 

Defendant received no answer to this letter. The 
premium due in June was paid by abrother of the assured. 
In October defendant received the following letter from 
Eleanor Hagelin, a sister of the assured : 

“October 10, 1918 

“Commonwealth Life Ins. Co., Omaha, Nebraska. 

“Dear Sir: Please notify me hereafter, when my 
brother’s policy, Paul A. Hagelin, Touhy, Nebr., policy 
No. 445, is due and how much and how good the policy is 
after he has gone to war and how much more, if any, you 
have to pay to collect the face value. I am going to try 
to keep up his policy until he returns. Please write me 
all the particulars. Respectfully yours, 

“Wleanor Hagelin, 1644 O Street, Lincoln, Nebr.” 

Defendant replied as follows: 

* “Oct. 14, 1918. 

“Eleanor Hagelin, 1644 O Street, Lincoln, Nebraska. 

“Dear Madam: I have your letter of the 10th inst., and 
note what you have to say in regard to your brother’s 
policy, and that you desire to pay the premium. I would 
suggest that you just pay the regular premium on this 
policy, and should your brother die or be killed while in 
the service, all premiums paid the company would be re- 
turned to the beneficiary. Should he return sick, crippled 
or in such condition that he could never again pass the 
physical examination, he would still have an old line 
policy for we do not require a re-examination when he 
returned from the service. We will make note that the 
notices will be sent you and I trust that you will advise 
your brother to take as much government insurance as he 
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can take. Yours very truly, 
“J. EK. Euhling, Secretary.” 

Miss Hagelin, on November 12, paid $16.88, the quar- 
terly instalment of the premium for the current year. 
Assured was wounded, and died in November, 1918, but 
his relatives had no definite knowledge of this until in 
January, 1919. Soon after defendant was informed of 
the fact, but refused to pay more than the amount of 
premiums received, amounting to $512.78, which sum it 
now offers to pay. 

Defendant introduced in evidence portions of several 
letters from the assured to his sister complaining that the 
defendant raised the rates of insurance because he was 
in the service, and indicating that he would be unable to 
keep up the premiums on that account, but these cannot 
affect the contract between the assured and defendant. 

In addition to the provision quoted in the answer and 
above set forth, the policy contained the following pro- 
vision: “This policy is incontestable after one year from 
date of issue, except for the nonpayment of premiums, or 
violation of the terms of this policy as to military or 
naval services in time of war.” The appellant pleads and 
insists that engaging in such service in time of war “ipso 
facto worked a forfeiture of said policy or contract of in- 
surance and relieved the defendant from any and all lia- 
Lility under said policy thereafter, for death of said Paul 
A. Hagelin while so engaged in said military service.” 
This is a mere conclusion, and is not based upon anything 
in the policy. There is no provision therein that, in the 
event the insured engages in military or naval service in 
time of war and fails to secure the written consent of the 
company and pay an extra premium, the contract shall 
be void, or the insurance forfeited, or that the company 
will return only the premium paid. Neither is there any 
provision that a violation of its terms in this respect will 
constitute a defense to an action thereon, or that the de- 
fendant does not assume such a liability. The only for- 
feiture provision we find is as follows: “If any premium 
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is not paid when due this policy shall be ipso facto null 
and void, and all premiums forfeited to the company, 
except as herein provided.” This does not cover the pro- 
posed partial forfeiture. : 

The contention is made that, since the assured was in- 
formed of the construction placed upon the policy by the 
company and thereafter the premiums were paid for him, 
such construction was ratified and adopted by him, and 
that the construction placed upon the contract by the par- 
ties will control in its interpretation by the court. The 
mere fact that the premiums were paid in accordance 
with the terms of the policy, after this construction was 
communicated to the assured, does not establish consent 
to this construction by him. He was at liberty to pay 
the premiums as they fell due and abide by his own idea 
as to the meaning of the contract, or by the construction 
that a court might place upon it. Furthermore, in this 
case the policy was written in 1911, and contains the con- 
tract made, and the insurance company had no power 
seven years afterwards to inject conditions or qualifica- 
tions into it, unless these conditions were assented to by 
the assured, and the burden is upon it to establish this. 
Doubtless a new contract might have been made, but none 
was ever made so far as shown by the record. 

There is no provision, in the policy specifying the 
amount of additional premium to be paid for war risks, 
and the assured never agreed to pay any specific amount 
therefor, or to comply with any rule establishing a rate 
fer such insurance. Where there is no specific provision 
in a policy for forfeiture, either whole or partial, on the 
breach of a condition, the court will not write one in, nor 
can the insurer do so without the consent of the insured 
and without a new consideration. 

The cases cited by defendant do not apply to the pvro- 
visions of such a policy as this. 

AFFIRMED. 
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CHARLES E. FOWLER ET AL., APPELLANTS, V. SOVEREIGN 


Camp, WOODMEN OF THE WORLD, APPELLEE. 
Fitep May 16, 1921. No. 21811. 


Insurance: BENEFICIAL ASSOCIATIONS: CONSTRUCTION oF Laws. 
Where the supreme legislative body of a fraternal benefit asso- 
ciation has given a reasonable construction of an ambiguous pro- 
vision of its laws, the court will adopt that construction. 

: : INCREASE oF Rates. The “loading” of the rate of 
assessment of the members of such an association by the per- 
centage method, instead of by the per capita method, is within 
the discretion of the association. 

: . A “loading” of the net rat to the extent 
of 15 per cent. for the purpose of paying expe ses and to provide 
a fund as a factor of safety to guard against increased mortality 
from epidemics, or other unforeseen causes, is not excessive or 
discriminatory. 

: : AMENDMENT oF By-Laws. ‘The provision of the 
amended by-laws permitting a member physically disabled to sur- 
render his certificate and to receive certain specified benefits does 
not violate section 3296, Rev. St. 1913, does not constitute “en- 
dowment insurance,” and is not illegal. 

: LIEN oN Boncrits. A method of readjustment 
of the affairs of such an association whereby a lien is placed upon 
the amount promised to be paid on the certificate is not invalid 
for that reason alone. 


: ASSESSMENTS: CHANGE oF Pitan. Sanctity does 
not attach to a mistake in mathematics, and it is not unlawful 
to change the method of operation of such at association from 
an inadequate assessment basis or plan to one based upon 
mathematical principles, even though the change invoives the 
adopticn of the “level premium” plan. 


: In such a readjustment it is 
proper to consider the likelihood that “adverse selection” will 
occur by reason of younger members of the asscciation withdraw- 
ing to obtain cheaper insurance, and older members retaining 
their membership. 


: When it is considered that as- 
sessments may be omitted by the Sovereign Commander, if war- 
ranted by the condition of the funds, and that the association 
may readjust its rates at each biennial meeting of the Sovereign 
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Camp, a representative body, it will not be presumed that exces- 
sive or extortionate rates will in future be exacted from the mem- 
bers, and a court of equity will not declare the plan of read- 
justment adopted by the supreme legislative body void, unless it 
is clearly established by the evidence that it is illegal. 


APpPpaL from the district court for Otoe county: FReEp- 
ERICK W. Burton, JuNGE. Affirmed. 


D. W. Livingston, Wilkerson & Barnett, Wilfley, Wil- 
liams, McIntyre, Hensley & Nelson, for appellants. 


William F. Moran, W. B. Price, Nelson C. Pratt, F. H. 
Gaines and D. E. Bradshaw, contra. 


Lerron, J. 

Plaintiffs are members and certificate holders of the 
defendant, which is a fraternal beneficiary association in- 
corpcrated under the laws of the state of Nebraska. The 
purpose of the action is to have the court declare that 
certain provisions of the constitution and by-laws of the 
order in force in 1917 are still in full force and effect, 
and that the constitution and by-laws claimed to have 
been adopted by the Sovereign Camp of the defendant at 
its session in Chicago in July, 1919, be declared nnlaw- 
fully adopted; that sections 60 and 61 of said constitu- 
tion and by-laws be declared unreasonable and discrimina- 
tory between members and classes of members, ultra vires, 
and void; and that defendant be perpetually enjoined 
from enforcing or attempting to.enforce the provisions of 
said sections, or from collecting rates on any different 
basis than that provided in the laws of 1917; that it be 
enjoined from declaring or enforcing any lien upon the 
benefit certificates of its members, and from dissipating or 
disbursing its emergency funds by apportioning its ac- 
cumulated funds among the members or permitting them 
to withdraw any portion of the same. From a decree 
refusing the relief prayed, the plaintiffs appeal. 

At the outset of the argument it was conceded by the 
appellants that under the decision of this court in Funk v. 
Stevens, 102 Neb. 681, a fraternal beneficiary association 
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whose members had agreed in advance to any changes in 
the by-laws and constitution thereafter made has power 
to amend the same so as to increase the rates to be paid 
by its members, if the increase was reasonably necessary 
for the preservation of the order, or the successful carry- 
ing on of the purposes and objects of the association. It 
is also conceded that if the changes made by the amend- 
ments of the constitution or by-laws are unreasonable or 
confiscatory, and operate unjustly and wrongfully to de- 
prive a member of the benefits of the insurance contract, 
cr place undue and unreasonable burdens on one class of 
members from which others are exempt, such changes in 
the by-laws or constitution are beyond the power of the 
association to make without the consent of the persons 
affected and will be held void. 

These principles being established, the questions left for 
determination are mainly questions of fact. 

Appellants insist that the 1919 constitution and by-laws 
were not legally adopted, for the reason that section 164 
of the constitution and by-laws then in effect provides 
that the same shall not be altered, “(a) unless the altera- 
tions or amendments are proposed in writing through 
Head Camps, and such proposals are received by the Sov- 
ereign Clerk at least 15 days prior to the next regular 
meeting of the Sovereign Camp, or recommendations by 
the Sovereign officers or members of the committee on 
legislation, which may be proposed at the session of the 
comiittee ;” that such committee shall meet “(b) at least 
five days prior to the time of meeting of the Sovereign 
Camp to consider such proposed alterations and amend- 
ments. Such committee shall transmit them, together 
with its recommendations thereon in writing, and all other 
alterations and amendments which it may deem to be for 
the interest of this society, to the next regular meeting of 
the Sovereign Camp on the first day of its session. (c) 
The committee shall have its report printed in sufficient 
numbers to furnish a copy thereof to each officer and 
delegate of the Sovereign Camp on the first day of its 
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session. (d) No other alterations or amendments to the 
constitution and laws shall be submitted to or considered 
by the Sovereign Camp, except by a two-thirds vote of all 
the members at a regular meeting thereof, unless pre- 
sented in the manner hereinbefore provided. And the 
constitution and laws of the Sovereign Camp shall not be 
altered or amended except by a two-thirds vote of all the 
members constituting the same at a regular meeting 
thereof, except as hereinbefore provided in this constitu- 
‘tion and laws.” 

It is contended that the provision that a copy of the 
proposed amendments shall be placed in the hands of each 
delegate on the first day of the convention is mandatory 
and jurisdictional, and that this provision was not com- 
plied with, could not be waived, and hence the whole pro- . 
ceedings in this regard are void. 

The evidence shows that the printed reports of the 
committee were distributed on the morning of the fifth 
day of the convention. The report was at once taken up 
by a committee of the whole house, which considered the 
same during the day. On the afternoon of the sixth day 
2, roll-call was had on the adoption of the amendments to 
sections 60 and 61, which were carried by more than a 
two-thirds vote. Consideration of the other amendments 
proceeded daily until the eighth day of the session, when 
a resolution was offered that the constitution, laws, by- 
laws and rules, which had been considered section by sec- 
tion, should be adopted as the constitution and by-laws 
from and after December 31, 1919. A roll-call was had 
and the presiding officer announced that 212 votes had 
been cast for the adoption, that 12 Sovereigns were ab- 
sent, and that the laws were unanimously adopted. 

Since the amendments were not presented, nor the re- 
ports printed and distributed on the first day of the ses- 
sion, they evidently must fall under the class of “other 
alterations” provided for in subdivision “d.” 

The provision that “no other alteration or amendments” 
shall be submitted or considered, except by a two-thirds 
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vote, “unless presented in the manner hereinbefore pro- 
vided,” seems to be confusing and self-contradictory. The 
Sovereign Camp construed this language to mean that 
such “other” amendments might be submitted and adopted 
by a two-thirds vote of all its members. This seems to be 
a reasonable construction of an ambiguous provision by 
the supreme legislative body of the association, which the 
court will follow, the more so as there seems to have been 
nothing surreptitious, fraudulent or unfair in the pro- 
ceedings leading up to the adoption. 

It is alleged that the plaintitfs and interveners were 
paying the rates of assessments provided by the constitu- 
tion, laws and by-laws enacted by the Sovereign Camp in 
1917, which are now in force, and it is asserted that the 
changes in the rates and plan alleged to have been adopted 
in July, 1919, are void: 

“(a) Because the rates of contribution therein imposed 
upon plaintiffs and other members are not fair, reason- 
able or just, in that they are higher than is reasonably 
necessary for defendant to pay its promised benefits and 
the legitimate expenses of doing business. 

“(b) Because there is the rates of contribution therein 
imposed upon plaintiffs and other members, there is dis- 
crimination against older members and the existing mem- 
bers of defendant. 

“(c) Because said sections and the plan of apportion- 
inent referred to there, change the fundamental plan of 
defendant from assessment or mutual benefit insurance to 
legal reserve or old line insurance. 

“(d) Because the provision of said sections for the with- 
drawal of accumulated funds by members constitutes en- 
dowment insurance which as to defendant is ultra vires. 

“(e) Because the provision contained in sections for 
charging liens against the certificates of members is 
illegal.” 

The evidence shows that the defendant now has out- 
standing certificates of the face value of more than 
$1,173,000,000, and that there is a large deficiency be- 
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tween the assets and the present worth of the future con- 
tributions, and the present value of promised benefits. 
{is undisputed that the percentage of solvency on De- 
cember 30, 1919, was about 58 per cent., and that an in- 
crease of rates is necessary if the defendant shall be able 
to pay its promised benefits. 

While, in substance, conceding that a change of rates is | 
necessary, the plan adopted is attacked and what is said to 
be a better and, more equitable plan is suggested by ap- 
pellants. , 

Desiring to make the association 100 per cent. solvent, 
the officers of the association called to their assistance 
Mr. Abb. Landis, an experienced actuary, as to whom it 
is stipulated by the parties: “That he has been employed 
by many fraternal societies and life insurance com- 
panies to make the valuation of their business, and that 
he has made such valuations, and that he has been em- 
ployed by many fraternal beneficiary societies to construct 
for them mortality tables and to prepare tables of rates 
and plans of adjustment, and that he is competent to pre- 
pare a mortality table and rates, based thereon.” And 
it is further stipulated that the defendant furnished Mr. 
Landis true records of its transactions for more than 20 
years covering more than 100,000 lives, from which he 
prepared its mortality table, and also commutation and 
other tables. Mr, Landis, in conjunction with Mr. 
Macken, the actuary for defendant, and Sovereign Com- 
mander F'vaser, after much investigation and delibera- 
tion, prepared and submitted to the Sovereign Camp of the 
order the amendments here attacked. 

Mr. Landis testifies that experience has shown that a 
step rate of annually increased rates is not a practical 
plan of insurance, for the reason that as the members 
become old it becomes prohibitory, and it was desired to 
have a level rate plan and at the same time an adequate 
plan. It was concluded that the best plan would be to 
get a rate according to the risk assumed by the society 
determined by attained age—“the plan therefore was to 
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make rates that would be adequate and apply them to at- 
tained ages, and then reduce them by whatever advance 
might become available from the mortuary funds of the 
society.” ° He also testifies: From calculations made it 
was found that under the proposed rates the funds would 
be exhausted at age 38. The plan finally adopted was to 
. make the rate adequate and then give the older members 
the benefit of the accumulations in the mortuary fund by 
using the same to reduce their rates after age 38. The 
greatest reduction was given to the members who had 
been in the society the longest time. Old age had a part 
in the apportionment, and duration of membership had 
part in it. This plan did not have anything to do with 
the “loading,” because this is a managerial matter, and 
net an actuarial matter. The death rate fluctuates, and 
it was necessary to provide for a little surplus to take 
care of epidemics, or years of excessive mortality, and a 
shock is always caused by rerating so as to matcrially in- 
crease the rates. 

Are the new rates discriminatory and unfair with re- 
spect to the older members? In a properly adjusted table 
of rates the natural premium, which is the premium which 
must be annually increased to meet increasing mortality, 
is a mathematical equivalent of the level premium. In 
the organization of nearly all fraternal associations they 
overlooked this indisputable fact, but by the force of cir- 
- cumstances they have been compelled to realize it. The 
evidence shows that, under the specified rates, each mem- 
ber carries his own insurance up to the age of 38 years. 
That is to say, while he pays more than the cost of his in- 
surance in the early years, the payment for that entire 
term equals the loss from the average mortality. In or- 
der to relieve the older members of the society from pay- 
ing the full cost of their insurance at their attained age 
on January 1, 1920, the plan apportions the accumula- 
tion in the emergency fund, amounting to about $30,- 
000,000, among the members then over the age of 38 years, 
for rate-making purposes; the theory being that, since the 
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older members had paid this money, or the greater part 
of it, into the society and accumulated this fund, it ought 
to be redistributed to them by applying the same in reduc- 
tion of the actual cost to each of them. of carrying their 
insurance during their later lives. Mr. Landis testifies 
that this was done in as equitable a manner as could be 
devised. In this he is corroborated by three other 
actuaries. We think this evidence preponderates, though 
the plan was of necessity an approximation only, and 
could not apply with absolute equality in each instance. 
So far as the net rate is concerned the evidence seems to 
justify such an apportionment. But it is said the gross 
rates are excessive and discriminate against the older 
members by reason of the fact that the net or “actuarial” 
rate is “loaded”? to an unreasonable extent for expenses; 
that the new laws provide for the payment of expenses, 
not by a per capita tax, but by a percentage of the gross 
receipts, and that by this plan the loading is increased to 
such a degree for the older members that it practically 
forces them out of the society. 

The evidence shows that all, or nearly all, level premium 
companies derive the money to meet current expenses in 
this manner, and that a number of fraternal societies use 
the percentage method, or a combination of the percentage 
and per capita methods, which perhaps comes nearest to 
doing exact justice to the older members. It is also in 
evidence that such societies when rerated are increasingly 
changing from the per capita or “constant” to the per- 
centage, or to a combined method. At the low and inade- 
quate rates collected when such associations had their be- 
- ginning, a per capita tax was necessary, since 15 per cent. 
to 25 per cent. of the net premiums would be insufficient 
to pay the expenses of the association, but as mortality in- 
creased this plan was found by experience to be unfair and 
inadequate. The “loading” is for the purpose of covering 
expenses and contingencies. It is customary in many 
companies to consider the first year as a one-year term 
policy, and to use the difference between the net premium 
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for one year of term insurance and the actual premium 
collected to provide for the extra expenses necessitated 
by placing the insurance contract in force. The expenses 
incurred at, and incidental to, the inception of the con- 
tract are much greater for the same period of time than 
the ordinary expense of carrying the contract. At the 
maturity of the contract by death, other expenses are 
necessarily incurred, such as investigation of the facts, 
determination of the real beneficiaries, contest of fraudu- 
lent claims, etc., which usually necessitate a greater out- 
lay during the last year of the term than during any year 
but the first. As the age of the members increases the 
mortality increases, so that the expense is larger in pro- 
portion during the latter years of the membership. The 
“loading” is not increased each year, but when a man is 
young it is considered that the expense of carrying the 
risk will be distributed over a long series of years, and 
since the rate is low the amount produced by the per- 
centage is small each year, but a great deal in the aggre- 
gate; while if a man enter at age 50, or later in life, the 
expense must be paid for in a shorter time. While the 
percentage remains the same, the net premium having in- 
creased, the amount he pays at one time is larger, but it 
may produce no greater sum in the aggregate than that 
collected from the younger men. 

The mortality table of the society is shown to be low 
in comparison with the American Experience and other 
standard tables, and it would appear to be too low when 
the experience of the years of the epidemic of influenza 
and the world war is considered. The evidence convinces 
us that, while the experience of the society as set forth in 
this table must be considered, sound actuarial policy 
would not accept this as absolutely correct, and it is the 
part of wisdom to add a factor of safety to any rate based 
upon this table. Epidemics are not usually foreseen, but 
it is necessary to assume they will come and to provide 
against them. 

The practice of this society for 17 years has been to 
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take a percentage of the gross receipts for expenses. No 
change of the principle was made in that respect. Four 
actuaries have testified that the percentage method is fair 
and equitable, and that, since the Mobile bill and the New 
York Fraternal Congress bill have been put into effect, a 
great change has taken place in the method of business of 
fraternal societies in most states of the Union. Plaintiffs 
have not established that such a method of providing for 
the expenses of the association, and for an additional fac- 
tor of safety with respect to mortality, is unreasonable or 
discriminative, or that the “loading” is so excessive that 
itis unfair. If experience demonstrates ‘that the amount 
collected for these purposes is in excess of that which is 
necessary, the members themselves have the means and 
the power to adjust rates to mortuary requirements 
through their representative governing body, which meets 
biennially. Also the Sovereign Commander may omit 
any assessment if the finances of the Sovereign Camp jus- 
tify such action, and proper conduct on the part of the 
officers of the society must be presumed until the contrary 
is shown. 

The point that the changes made allow endowment. in- 
surance, which, it is said, is not permitted by the. stat- 
utes of this state, is not well taken. The withdrawals 
permitted are not ultra vires, as claimed. Section 3296, 
Rev. St. 1918, provides that such a society “may make 
provision for the payment of benefits in case of sickness, 
temporary or permanent physical disability, either as a 
result of disease, accident or old age: Provided, the period 
of life at which payment of physical disability benefits on 
account of age commences shall not. be under seventy 
years.” There is nothing here to prevent a member who 
becomes permanently and totally disabled prior to his at- 
taining the age of 60, as permitted by the new laws, from 
surrendering his certificate and receiving in settlement 
one-half of the face amount of his certificate, less indebt- 
edness due to the society, as a permanent total disability 
benefit, and there is no provision in the amendment which 
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gives to a member who is not disabled the right to with- 
draw and receive any amount as the surrender value of 
his certificate, or as a payment in the nature of an en- 
dowment. The proposed change in the by-laws does not 
conflict with the statutes, and this objection is without 
merit. 

It is complained that the laws of 1919 impose a lien 
upon the certificates of older members without authority, 
and that such method of adjustment is illegal and void. A 
large number of cases are cited to sustain this position, 
but a critical examination of these shows that they are 
inconsistent with the law of this state as laid down in 
Funk v. Stevens, 102 Neb. 681, and Case v. Supreme Tribe 
of Ben Hur, p. 220, post, and are also inconsistent with 
the concessions made by appellants set forth in paragraph 
2 of this opinion. 

By the laws of 1917, upon which plaintiffs stand, a 
somewhat similar provision is made which in effect consti- 
tutes a lien upon the certificate. 

In Shepperd v. Bankers Union of the World, T7 Neb. 85, 
the court said: “In the case under consideration the 
society said to its old members: We will not require you 
to pay the additional assessment from month to month as 
in the case of new members, but will charge you up with 
the additional amount and deduct it from the face of your 
certificate at the date of death.” This was held not to be 
illegal. Wright v. Minnesota Mutual Life Ins. Co., 198 
U. S. 657; Polk v. Mutual Reserve Fund Iafe Ass’n, 207 
U. S. 310. Furthermore, the liens provided for are only 
to be imposed with the consent of the member. If he 
would rather pay the actual cost of carrying his insurance 
at his attained age on January 1, 1920, he may do so. The 
changes are not invalid because of this provision. 

It is argued that the new plan constituted a change 
from fraternal or assessment insurance to level premium, 
or what is known as “old line” insurance, and is therefore 
void, and that the proposed increase is higher than neces- 
sary. Originally the plan of insurance adopted by fra- 
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ternal beneficiary societies was.impracticable and unscien- 
tific, and time demonstrated that, in order to fulfil the 
agreements of such a society, its plan of operation must 
of necessity be based upon mathematical principles. 
Sanctity does not attach to a mistake in mathematics. 
‘The originators of the plan and those who participated 
in it were both innocently mistaken, and the society has 
the right to change it to accord with sound principles. 
The evidence shows that certain old line companies and a 
number of fraternal benefit associations have higher rates 
than these attacked, and that the rates of a number of 
fraternal companies are lower. Appellants say these 
facts are of no importance, since that which controls is the 
needs, experience and condition of the defendant. This is 
true, but the officers of the defendant are justified in tak- 
ing advantage of the experience of other societies engaged 
in a like enterprise, and they are entitled to consider every 
factor and element of the insurance business as disclosed 
by the experience of all engaged therein. It is a business 
of contingencies and probabilities, and experience is the 
most potent factor to consider in placing it upon a plane 
of safety. 

That the society may exist for several years without a 
change of rates does not prove that the new rates are ex- 
cessive. It is shown that a substantial increase of rates 
in a fraternal society often results in “adverse selection,” 
the younger men leaving it and procuring insurance in a 
competitive association having lower rates, and the older 
members, many of whom are unable to procure other in- 
surance, perforce remaining. The ratio of mortality be- 
comes consequently greater and the mortuary payments 
and expenses are increased. The result of the 1919 change 
had to be anticipated and provided for, and not until the 
force of the shock is spent can it be determined with any 
degree of accuracy whether these rates are excessive. If 
they produce an excess of funds, the assessments will be 
reduced in number, or the rates or liens reduced, because 
it-must be presumed that an insurer who is also the in- 
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sured will not impose upon itself or upon its members 
undue hardships, aud that the governing body wili in 
future be as anxious to relieve its membership from un- 
necessary burdens as it has: been to provide means to fulfil 
its insurance obligations. 

Some of the cases supporting the principles announced 
are: Reynolds v. Supreme Council, Royal Arcanum, 192 
Mass 150, 7 L. R. A.n. s, 1154, and note; Supreme Cown- 
cil, Royal Arcanum, v. Green, 237 U. S. 581; Supreme 
Lodge, Knights of Pythias, v. Mims, 241 U. 8. 574; Su- 
preme Lodge, Knights of Pythias, v. Smyth, 245 U.S. 594; 
Smith v. Mutual Reserve Fund Life Ass’n, 140 ILL App. 
409; concurring opinion, Dawson, J., in Williams v. 
American Ins. Union, 107 Kan. 214; Clarkson v. Supreme 
Lodge, Knights of Pythias, 99 8. Car. 134; Wineland v. 
Knights of Maccabees, 148 Mich. 608; DeGraw v. Su- 
preme Court, I. O. F., 182 Mich. 366; Hall v. Western 
Travelers Accident Ass’n, 69 Neb. 601; Sawyer v. Sover- 
eign Camp, W. O. W., 105 Neb. 395. 

The judgment of the district court is 

AFFIRMED. 


First NATIONAL BANK OF LEXINGTON, APPELLANT, VY. Roy 
D. ANDERSON ET AL., APPELLEES: ELEANOR J. BAKER, 
INTERVENVER, APPELLANT. 


Fitep May 16, 1921. No. 21219. 


1. Process: Rerurn: ImrerachmMent. After judgment, the sheriff’s 
return of service of summons can only be impeached in a col- 
lateral proceeding by clear and convincing evidence. 

Proor. Where a sheriff, whose return 
raclten: that he served a summons on defendant by leaving a copy 
at his usual place of residence, testifies to the specific acts on 
which the return was based, the validity of the service is deter- 
mined by a preponderance of the evidence, but such preponderance 
requires proofs of a clear and convincing nature. 


: Surriciency oF Evipence. Evidence out- 
lined in the opinion held to require a finding that the sheriff did 
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not leave a copy of the summons at the defendants’ place of resi- 
dence, as recited in the return, and that the defendants did not 
have actual knowledge of the suit. 


APPEAL from the district court for Lincoln county: 
Hanson M. Grimes, JuDGE. Reversed. 


Hoagland & Hoagland and £. E. Carr, for appellants. 


Halligan, Beatty & Halligan, W.T. Wilcox, and Beeler 
& Crosby, contra. 


Ross, J. 

This is a suit in equity to redeem a quarter section of 
land in Lincoln county from a sheriff’s sale in a suit to 
foreclose a mortgage. When Samuel A. Thomas and 
wife owned the land September 22, 1914, they mortgaged 
it to H. Bruce Kriger to secure the payment of a note for 
$1,000 bearing interest at the rate of 10 per cent. per 
annum until paid. With the land thus incumbered they 
deeded it to Eleanor J. Baker February 11, 1915, and she 
and her husband, Dr. B. Baker, deeded it to the First Na- 
tional Bank of Lexington February 24, 1915, under an 
agreement obligating the bank to reconvey the land to its 
grantors upon payment of debts which their deed had been 
given tosecure. The deeds from the Thomases to Eleanor 
J. Baker and from the Bakers to the bank were not re- 
corded. Silas Burcham used the land as a tenant. An 
instalment of interest due to Kriger being unpaid October — 
16, 1916, he then commenced a suit to foreclose his mort- 
gage, making the Thomases and the Bakers the only de- 
fendants. There was personal service of summons on the 
Thomases and the return of the sheriff recited that he 
served it on the Bakers by leaving a certified copy for 
each at their usual place of residence. Upon the default 
of defendants a decree of foreclosure was rendered De 
cember 20, 1916, the amount then due on the mortgage 
being $1,261.10. The land was appraised February 21, 
1917, at $3,040, and sold by the sheriff to the Union 
Realty & Investment Company ‘April 16, 1917, for $2,030. 
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The sale was confirmed and the sheriff’s deed was executed 
May 15, 1917. The purchaser at the sheriff’s sale sold the 
land to Roy D. Anderson September 1, 1917, for $3,800, re- 
ceived $1,000 in cash and took a mortgage for $2,800. An- 
derson went into possession immediately and made vyalu- 
able improvements. 

The First National Bank of Lexington, being the holder 
cf the legal title under a conditional obligation to recon- 
vey the land to the Bakers, and not having been made a 
party to the foreclosure proceeding, commenced the pres- 
ent suit December 7, 1917, to redeem the mortgaged land 
from the sheriff’s sale and to cancel the subsequent con- 
veyance and the subsequent mortgage given to secure the 
vemainder of the purchase price. Eleanor J. Baker, be- 
ing entitled to a reconveyance from the bank upon pay- 
ment of the debts which her deed to the bank was given 
te secure, intervened as a defendant in the suit to redeem 
the land and prayed for the relief sought by the bank. 
Upon a trial of the issues raised by the pleadings, the 
actions by both the bank and the intervener were dis- 
missed and the title to the land was quieted in Anderson, 
the grantee of the purchaser at the sheriff’s sale. The 
bank and the intervener have appealed. 

The bank was not a party to the foreclosure and con- 
tends that it is not bound by that proceeding. The inter- 
vener pleads that she and her husband, though named as 
defendants in the foreclosure suit, were not served with 
summons therein; that they had no notice or knowledge 
of the pendency of the foreclosure suit, and that they are 
entitled to redeem their land. How these pleas should be 
determined under the evidence is the controlling question 
presented by the appeal. In this inquiry in the appellate 
court the statute requires an independent conclusion upon 
consideration of all of the evidence, “without reference 
to the conclusion reached in the district court or the fact 
that there may be some evidence in support thereof.” Rev. 
St. 1913, sec. 8198. 

As already stated, the return of the sheriff recites that 
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he served the summons upon the Bakers by leaving a cer- 
tified copy for each at their usual place of residence. The 
burden was on them to impeach that return. That could 
only be done by clear and convincing proof. In perform- 
ing his official duty the sheriff acted under an oath of 
office and under the penalties of an official bond. There 
is a presumption that he performed his duty. The en- 
forcement of contracts, the integrity of judicial proceed- 
ings, and the disturbing of titles are impressive factors in 
the impeachment of a sheriff’s return after judgment. At 
the same time courts, in a foreclosure proceeding, cannot 
strip landowners of title without notice to them. A 
sheriff's return is not beyond judicial scrutiny. 

In the present case the sheriff testified as a witness to 
the specific acts on which his return is based. The validity 
ef the service, therefore, under recent rulings, is deter- 
mined by a preponderance of the evidence. Janous v. 
Columbus State Bank, 101 Neb. 393; Racine-Sattley Co. 
v. Popken, 102 Neb. 635. Such a preponderance, how- 
ever, requires proofs of a clear and convincing nature. 

Tested by the standards mentioned, did the sheriff serve 
the summons on the Bakers? He testified that he left a 
copy for each at one of the rooms in the Ritner Hotel, at 
North Platte, October 21, 1916. He had no personal 
knowledge that they resided there. He had been directed 
by Kriger’s attorney to make service at that place. 
Neither of the Bakers was at the Ritner Hotel when the 
sheriff called. He was asked why he left the copies there, 
and answered: ‘There were two ladies there and one was 
Mrs. Smith, and she told me the room he (Dr. B. Baker) 
occupied there at that time and that he was not at the 
hotel.” The “Mrs. Smith’ to whom reference is thus 
made testified, in substance, that she was manager of the 
Ritner Hotel; that soon after the middle of September, 
1916, Dr. Baker settled his bill and took his things away; 
that Mrs. Ritner had moved his things out of the room 
which he had occupied, and that he had said he would 
leave; that he stated he was going to the McCabe Hotel; 
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that a drayman took his things away from the Ritner 
Hotel; that thereafter he did not stop at the Ritner 
Hotel; that witness found a paper under the door of the 
room formerly occupied by him, but he was not there at 
the time and his effects had been moved away. Both the 
proprietor and the clerk of the McCabe Hotel testified 
that Dr. Baker came there September 15 or 16, 1916, and 
made reservation fora room. One witness said that Dr. 
Baker expressed his purpose to make his home there, and 
stated that he would be absent most of the time for a few 
weeks. At that time his trunk, his wife’s sewing ma- 
chine and a cabinet, which had been at the Ritner Hotel, 
were delivered at the McCabe Hotel, where they were 
stored in the basement. 

Dr. Baker testified, in substance, that he was not resid- 
ing at the Ritner Hotel when the summons was left there; 
that he had previously left and did not return; that he had 
changed his residence to the McCabe Hotel; that he did 
not receive the summons; that he did not know it had 
been left at the Ritner Hotel; that he never knew of the 
pendency of the foreclosure suit until the fall of 1917; 
that he first learned of it when he called on the tenant 
for rent. 

There is uncontradicted evidence that the Bakers for- 
merly lived at Lexington, but changed their residence to 
North Platte; that thereafter Dr. Baker was engaged in 
the insurance business; that he spent most of his time 
traveling and was not regularly in his room at the Ritner 
Hotel or at the McCabe Hotel during the year 1916. 

For the purposes of this inquiry the testimony of Mrs. 
Baker may be summarized as follows: Her home in 
Lexington was sold in February, 1915, and thereafter she 
remained at the home of her mother in Denver until De- 
cember, 1915, when she went to the residence of her hus- 
band at the Ritner Hotel. She stayed there until her 
mother had a stroke of apoplexy April 5, 1916. The next 
day she went to Denver; returned to North Platte in May 
for her trunk; remained one night; went back to Denver 
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and stayed until November 20 or 21, 1916. She then 
came back to North Platte; was there a few days, and 
again went to Denver and stayed with her mother until 
July, 1918. She had no notice of the foreclosure suit 
and first learned of the difficulties about her land in 1918. 

The land was mortgaged for $1,000 only. It was ap- 
praised before the sheriff’s sale at $3,040. It was sold by 
the sheriff for $2,030, and a few months later by the pur- 
chaser for $3,800. It is not likely that owners of land 
ef such value would knowingly and willingly permit it to 
be sacrificed for the satisfaction of so small an indebted- 
ness. 

While, in some minor particulars, the proofs tending to 
impeach the sheriff’s return are contradicted, there is 
little reason to doubt that the Ritner Hotel was not the 
residence of the Bakers when the sheriff left copies of the 
summons there, or to doubt that they did not have notice 
ot the foreclosure in time to protect their rights. It is 
certain that the residence of the Bakers was once dt the 
Ritner Hotel, but any presumption of its continuance 
there fell as soon as the substantial evidence of a change 
was adduced. 

There is proof tending to contradict the testimony that 
Dr. Baker had paid his bill in full when he left the Ritner 
Hotel, but, when considered with the record as a whole, it 
does not disprove the case made by the intervener on the 
invalidity of the sheriff’s return. 

There is also proof tending to show that Dr. Baker once 
registered at the Ritner Hotel after he removed his trunk 
and other property therefrom, but this is contradicted by 
direct and positive testimony. In any event, considering 
such proof as verity, the proper inference, in the light of 
all of the circumstances, is that he was then merely a 
transient guest as distinguished from a resident. 

An attorney for Kriger testified to facts tending to 
prove that Dr. Baker learned of the foreclosure suit while 
it was pending, but the latter denied such knowledge. In 
any event Mrs. Baker, who owns the equity of redemption, 
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testified that she did not know of the difficulties about her 
land until 1918. This is uncontradicted and actual 
knowledge is not imputable to her. 

From evidence that fully meets the requirements of the 
law in cases of this kind, the conclusion is that the sum- 
mons was not served on the Bakers, and that they did not 
have actual knowledge of the foreclosure in time to pro- 
tect in that litigation their interests in the land in con- 
troversy. It follows that the Bakers and the bank are 
entitled to redeem, and to have the decree of foreclosure, 
the sheriff’s sale, the sale to Anderson, and the latter’s 
mortgage canceled, upon equitable terms. Anderson 
should be required to account for the rents and profits dur- 
ing his tenure, and further evidence may be taken to de- 
termine the amount for which he is accountable. Other- 
wise the final decree should be based on the record as it 
prow stands. The district court should exact of the Bakers 
and the bank the equitable terms proposed by the follow- 
ing offer in their brief in the supreme court: 

“These appellants are willing to do equity, and are will- 
ing to allow the defendant Anderson for his improve- 
ments, and require him to account for the rents and 
profits of the premises, and have the same applied there- 
on and require whatever balance there may be due to be 
paid into court by these appellants. The mortgage to 
the Union Realty & Investment Company should be can- 
celed. Anderson should be reimbursed for the moneys 
which he has advanced to Patterson, with interest thereon, 
and Patterson should have the balance that is due him . 
which he paid on the sale, with interest.” 

For the purposes of redemption on the equitable terms 
outlined herein, the judgment of the district court is re- 
versed and the cause remanded for further proceedings. 

REVERSED. 
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MARTIN VANDEWEG, JR., APPELLEE, V. GUS A. OLSON, DE- 
FENDANT: First State BANK OF HICKMAN, APPELLANT. 


.FILeD May 16, 1921. No. 21382. 


Appeal: ConFLictinc Evipence. When the evidence conflicts respect- 
ing the existence of material facts, and such evidence is fairly 
submitted to the jury under proper instructions, the verdict will 
not be set aside. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JupDGE. Affirmed. 


Hainer, Craft & Lane, for appellant. 
L. T. Fleetwood and Sterling F. Mutz, contra. 


Dean, J. : 

This action was brought to recover the value of a quan- 
tity of sheep and hogs, alleged by plaintiff to be due him, 
from defendants Gus A. Olson and the First State Bank 
ef Hickman. Defendant Olson having absconded, his de- 
fault was entered. When plaintiff rested, defendant 
moved for an instructed verdict. The motion was over- 
ruled. When the taking of testimony was concluded, de- 
fendant renewed its motion, which was again overruled. 
Upon submission of the evidence the jury returned a ver- 
dict against defendants for $511.14. The defendant bank 
alone appealed. 

Olson bought live stock at Hickman, for shipment to 
Omaha and other markets. On September 17, 1918, he 
gave two checks to plaintiff, drawn on the defendant bank, 
for the sheep and hogs that were bought from him. Plain- 
tiff cashed the checks at a bank in a neighboring town. 
Payment was subsequently refused by the Hickman bank 
and plaintiff was compelled to reimburse the bank where 
the checks were cashed. 

Plaintiff in substance charges liability of the bank on 
the alleged ground that Gus A. Olson, while buying stock 
at Hickman, “was acting for and on behalf of the First 
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State Bank of Hickman;” that the bank was the real 
party in interest; that the stock was shipped in its name, 
and that it received the consideration therefor; and, 
finally, that defendant’s association in the business was 
such that plaintiff was unable to allege “its exact nature.” 

It seems that Mr. Olson came from Campbell and lo- 
cated at Hickman. On this point Mr. Heckman, cashier 
of the bank, testified: “Q. You suggcsted to him that they 
needed a stock buyer there at Hickman, did you? A. It 
was suggested to him; that is the reason he came to Hick- 
man. Q. He came to Hickman to talk it over with you. 
Did you meet him in Hickman or Campbell? A. In Hick- 
man. * * * Q. Was he a man of property, I mean, 
ir. this county? A. No, sir. Q. Or any other property so 
far as you know? A. Not that I am certain of.” 

The facts upon which plaintiff relies, as tending to 
prove that there was some agreement between the de- 
fendants for handling stock together, or that the bank was 
an undisclosed principal in the enterprise, are substan- 
tially these: From May 8 to September 18, 1918, Olson 
shipped 22 carloads of live stock from Hickman. Two of 
the cars in May, 1918, were shipped in the name of May & 
Olson and 20 cars were subsequently shipped in the name* 
of the bank, plaintiff’s stock being consigned in the ship- 
ment of September 18. It appears that Olson was prac- 
tically insolvent; that he wrote checks for stock pur- 
chased, when he had no money on deposit, that were paid 
by the bank, and apparently without any arrangement for 
liquidation; that Olson’s checks given for stock aggre- 
gated at times from $2,000 to $3,000, and at one time they 
aggregated $3,959.89, when he had no money on deposit. 
It was admitted that, at such times, it was the bank’s 
money that was being used to pay for the stock that Olson 
bought. It was also shown that no interest was charged 
against Olson by the bank for the money so used in the 
purchase of stock. 

Plaintiff testified that he talked with Heckman after 
the checks were dishonored, and that in the conversation 
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. Heckman volunteered the information that there was a 
“sheep check” and a “hog check,” although there was 
nothing on the checks to indicate what they were given 
for; that he asked Heckman how he knew what the checks 
were given for, and that Heckman told him that he talked 
with Olson before he went away; that the last thing Olson 
said to him before he left was this: “You tell the boys 
not to worry about them checks,” he says, “they will get 
every dollar of it back;” that Heckman in the presence of 
his father and brother admitted that he knew the stock 
in question was shipped in the name of the bank. The 
plaintiff’s evidence on this point was subsequently cor- 
roborated by his father and his brother. 

Mr. Heckman denied knowledge that the shipment of 
the car, in which plaintiff’s stock was shipped with other 
stock, and for which the checks in question were given, 
‘was in the bank’s name, but subsequently he made this 
statement. He testified: “Q. How many cars did you 
know had been shipped in the name of the First State 
Bank? A. I knew that there had been cars shipped 
sometime, possibly six months before that.” It was 
shown that, after Olson left Hickman, the cashier and Ol- 
son went to Omaha and there met a brother of Olson. 
Respecting the object of the Omaha trip the cashier testi- 
fied: “The purpose was to get security on this $1,500. 
Well, his brother absolutely refused at first. * * * He 
finally signed the note with G. A. Olson for $750. * * * 
At the same time I got a bill of sale from G. A. Olson for 
the yards there, a couple of hogs and crib. * * * Yes, 
and a $50 Liberty bond, a hog trough and gates and 
pump.” Plaintiff contends that the $750 transaction be- 
tween the bank and the Olsons is evidence of a division of 
liability arising from the stock-dealing venture. The 
cashier testified that the bank held notes of Olson at dif- 
ferent times, namely, one for $1,500, and one or two for 
from $500 to $800. 

Mr. Heckman further testified that he made no effort to 
bring the attention of the county attorney to the fact 
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that Olson was writing checks on the bank when he had 
no funds there, because, as he said, “it never entered my 
mind.” From Heckman’s evidence it appears that it was 
not the custom of the bank to honor checks generally for 
its customers in sums aggregating $3,000 or $4,000 unless 
they had money in the bank to draw against. 

Defendant’s explanation of the reason why Olson made 
the shipments in the name of the bank is that in some 
former shipments he had failed to pay certain charges 
that were due the railroad company therefor, and that 
they were a personal charge against him that would be 
deducted from the proceeds of subSequent shipments un- 
less they were paid, and that it was to avoid making such 
payments that he adopted the plan of shipping in the 
name of the bank. Defendant argues that, in view of the 
fact that the railroad company did not attempt to collect 
the delinquent charges from the bank, this “is in itself: 
proof that the railroad at least had no knowledge or sus- 
picion that the bank was in any way interested in Olson’s 
business.” In the argument of plaintiff it was suggested 
that the jury doubtless took note of the fact that the rail- 
road company was not a party to this suit. 

From a review of the record, we conclude that, notwith- 
standing the conflict in the evidence, there is sufficient to 
support the verdict. We therefore decline to set it aside 
unless, indeed, it has come to pass that, with respect to 
controverted questions of fact, the jury has ceased to func- 
tion in Nebraska. 

The judgment is 

AFFIRMED. 

Rosk and Franxsavure, JJ., not sitting. 


OrvILLB E. BUCKLEY, APPELLEE, v. ADVANCE RUMELY 
THRESHER COMPANY, APPELLANT. 


Firep May 16,1921. No. 21589. 


1. Sales: Detrvery: BReEacH OF WARRANTY. When a machine does 
not fulfil the terms of the vendor’s warranty and, over the 
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vendee’s protest, is left by the agent with the vendee’s prospective 
purchaser, such action on the agent’s part does not constitute a 
delivery. It follows that the vendee is not obliged to return the 
machine in order that he may maintain an action for damages. 
NoricE. A contract for the sale of a machine 
provided that notice of défects therein should be given by the 
vendee by registered mail addressed to the vendor at its head 
office. Held that, when it clearly appears that the machine has 
not been delivered, the provision for notice is not obligatory. 
WARRANTY: Proor. When an implied warranty and an 
express warranty relate to the same or a closely related subject, 
proof of the implied warranty will be excluded. 


Breacu. Where the vendor undertakes a practi- 
cal demonstration of a machine to prove its workability, even 
though the contract of sale does not provide therefor, and the 
machine, when given a trial, fails to comply with an express war- 
ranty under which it was sold, the vendee is not bound by the 
contract. 

5. Corporations: Process: Srrvick. Held, that the service of proc- 
ess herein upon the auditor of public accounts was a sufficient 
compliance with section 725, Rev. St. 1913, to confer jurisdiction 
over a foreign corporation doing business in Nebraska. 


APPEAL from the district court for Thurston county: 
Guy T. Graves, JupGE. Affirmed. 


Howard Saxton and Good & Good, for appellant. 


R. HE. Evans and Sidney T. Frum, contra. 


Dnan, J. 

Plaintiff is a dealer in agricultural implements. He 
sued to recover the purchase price of a tractor gang plow, 
alleging misrepresentation and breach of warranty. A 
jury was waived. Plaintiff recovered a judgment for 
$1,286.25, which included the purchase price, interest 
and freight. Defendant appealed. 

Though there is some conflict in the evidence the fol- 
lowing material] facts seem fairly to be established. The 
tractor plow was purchased by plaintiff through G. Mat- 
tison, one of defendant’s agents, pursuant to the terms of 
a written contract executed September 8, 1917. A war- 
ranty is indorsed on the contract, of which it is a part, 
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which reads: “Said machinery is warranted to be well 
made and of good material, and with proper use capable 
of doing as good work as any other machine of the same 
kind, size and rated capacity, working under like condi- 
tions.” 

It appears that the tractor plow was shipped to Winne- 
bago station, and was consigned by defendant to “order 
of Advance Rumely Co.” Upon arrival at Winnebago, H. 
Mooney, an agent and tractor plow expert in defendant’s 
employ, collected the purchase price and freight from 
plaintiff before the machine was tested. Subsequently it 
was unloaded from the car and prepared by him for a 
trial, and by him driven about two miles distant to the 
farm of C. C. Frum, plaintiff’s prospective buyer. On 
September 16, 17, and 18, Mooney attempted to operate 
the plow, but it clearly appears that it failed to do the 
work for which it was intended and which it was war- 
ranted to do. When the field demonstration was closed 
plaintiff informed Mooney that the plow did not meet the 
warranty, and that, in view of his failure to make it 
work, he refused to accept it and demanded a return of 
his money. On September 25, 1917, and at subsequent 
intervals, plaintiff, by letter addressed to the Lincoln 
agency, repeated his complaint and again demanded re- 
payment of the purchase price and freight. It also ap- 
pears that Frum told Mooney to take the plow away from 
his farm because, as he says, he informed him that it was 
worthless. It seems though that, over Frum’s protest, as 
he testified, “(Mooney took the tractor around north of the 
corn-crib and left it.” Apparently it has remained there 
ever since, though there is some evidence on the part of 
one of defendant’s employees that, upon subsequent ex- 
amination of the tractor, it appeared to him that it had 
becn used to furnish power, apparently for some sort of a 
belt machine. On this point, however, the evidence con- 
flicts. 

It was shown that other tractor plows of substantially 
the same size and rated capacity, when working under sub- 
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stantially the same conditions as to soil and the like, did 
good work. One witness, who appears to be a practical 
tractor plowman, testified that the soil where defendant 
- demonstrated its tractor plow was in normal condition, 
and that other plows of substantially the same sort “would 
pull three plows all over the Fisher land and do good 
plowing, under exactly the same conditions as existed at 
the time when the Rumely tractor was tried out on that 
land.” To substantially the same effect is the evidence 
of three or more disinterested witnesses who were ap- 
parently conversant with the subject and qualified to 
testify. They testified that they had seen two or more 
tractor plows of different companies, but of the same gen- 
eral size and capacity as the tractor plow in question, 
doing good work under substantially the same conditions. 
On this point it may be said there is sufficient evidence to 
support the court’s finding, which was, in effect, that the 
tractor plow in suit was not “capable of doing as good 
work as any other machine of the same kind, size and 
rated capacity, working under like conditions.” 

Defendant argues that because plaintiff did not return 
the tractor plow he cannot therefore recover for a breach 
of the warranty. It seems clear that the facts do not 
warrant the conclusion that, in legal effect, there was a 
delivery or an acceptance. Plaintiff was not obligated, 
under the facts, to accept the plow. It was consigned 
to defendant’s order and, for all of the time material to 
the issues here, it was in the possession of defendant by its 
agent who attempted, but failed, to make it work, and 
subsequently left it at the farm where the demonstration 
was had. Apparently it remained there subject to de- 
fendant’s order and under its control. In view of the 
facts it is obvious that no obligation rested on plaintiff 
to return it to the company. 

Defendant relies upon this recital in the warranty 
clause of the contract: “Purchaser shall not be entitled 
to rely upon any breach of above warranty * * * un- 
less: (a) Notice of the defect or breach, particularly de- 
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scribing the same and specifying the time of discovery 
thereof, is given by registered letter addressed to vendor 
at its head office, posted within four days after such dis- 
covery.” Plaintiff argues that he was not obligated to 
notify defendant of the defects of which its operating 
agent then on the ground was already advised. In sup- 
port of his argument he cites Advance Thresher Co. v. 
Vinckel, 84 Neb. 429; Ditto v. International Harvester 
Co., 105 Neb. 544; Fairbanks, Morse & Co. v. Nelson, 217 
Fed. 218. The majority of the court, however, conclude 
that the question of notice, that is argued at great length 
by the parties, is not, under the facts, involved herein. It 
follows that, in view of our conclusion on this point, we 
do not find it necessary to decidé the question respecting 
notice. 

Plaintiff contends that certain inducements were of- 
fered to him that caused him to execute the written con- 
tract, and that such inducements constitute an implied 
warranty. We conclude that the express warranty ex- 
cludes the implied warranty, for which he contends, be- 
cause it had to do with practically the same subject. De- 
fendant cites 35 Cyc. 392, wherein the general rule is well 
stated: ‘An express warranty will exclude an implied 
warranty on the same or a closely related subject. Thus 
an express warranty of quality will exclude an implied 
warranty of fitness for the purpose intended.” 

It is contended by defendant that, when “Buckley paid 
the freight and made settlement * * * before the 
tractor was unloaded, * * * title at once passed to 
him.” In its brief it is also said: “The court will search 
in vain in the contract for any provision which obligates 
us to demonstrate this tractor. * .* * It is true that 
as a matter of courtesy the defendant company sends an 
“ expett to the place of delivery and teaches the new owner 
how to use the tractor.” 

It is a harsh rule for which defendant contends. The 
lesson that was communicated to the prospective pur- 
chaser was more than a courtesy. It was a business en- 
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terprise undertaken with a view to the sale of a tractor 
plow. The fact that the machine was unloaded and 
freight paid and settlement made, as contended by de- 
fendant, did not, under the facts, release defendant from 
its contractual obligation to deliver that which it agreed 
to deliver. The warranty plainly contemplates a work- 
able tractor plow. The warranty was not fulfilled. It 
follows that it would be unconscionable to permit defend- 
ant to prevail on either point. 

Another feature of the case remains. Service was ob- 
tained on defendant by delivery of a summons to the state 
auditor of public accounts at Lincoln, under section 725, 
Rev. St. 1913. Defendant appeared specially and argues 
that the district court did not have jurisdiction of the 
subject-matter of the action. The language of section 725 
is involved and obscure, but the object of that part relat- 
ing to service of summons seems to be to provide, in 
effect, that a foreign corporation is “found,” within the 
meaning of section 7619, Rev. St. 1913, in a county “where - 
the cause of action, or some part thereof, arose, or in 
counties: where the contract, or portion thereof entered 
into by such corporation has been violated or is to be 
performed.” Service on the appointed agent or on the 
auditor of public accounts is sufficient. The general rule 
as to venue is not changed. The provisions of the act are 
salutary. We know of no reason why a foreign corpora- 
tion that is permitted to do business in Nebraska should 
not be holden to answer in any county in the state where . 
its contract has been violated or whete its provisions are 
tc be performed. 

The evidence supports the judgment. It is therefore 

AFFIRMED. 
’ Ross, J., not sitting. 
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MINNIE E, CASE ET AL., APPELLEES, V. SUPREME TRIBE OF 
BEN HR, APPELLANT. 


Firep May 16, 1921. No. 20756. 


1. Insurance: BENEFICIAL ASSOCIATIONS: INCREASE OF RATES. When 
an insured in a fraternal benefit association agrees to be bound 
by future changes of the by-laws, the association. may make 
amendments increasing the rates and changing the plan of as- 
sessments for the general good of the order, so long as such 
changes do not work an injustice between the individual mem- 
bers, are not discriminatory, and are reasonable. 


In the absence of averment or proof to 
the contrary, it will be presumed that an increase of rates or 
change of plan of assessments to increase revenues was reason- 
able as to the amount of the increase in the charges, when it ap- 
pears that the amended regulation was duly enacted. 


Though the increase of assessments, 
saopted by a fraternal association, should be so high as to make 
it unprofitable and prohibitive to older members, that fact, stand- 
ing alone, would not make the rate unreasonable, if the assess- 
ment is no more than experience has shown is necessary to 
properly meet the cost of covering such individual with insur- 
ance at his attained age. 


CLASSIFICATION OF MEMBERS: DISCRIMINATION. 
Where such an association, by amendment of its by-laws, divides 
its members into two classes, placing all members belonging to 
the association prior to a certain date in one class, and all who 
have joined or should join after that date in another class, and 
provides that each class shall raise its own funds and pay its 
own losses, and that the former class is to continue without the 
aid of growth and the addition of young blood, and makes it nec- 
essary, where a member of the former class should desire to 
change and become a member of the latter class, that he sur- 
render what rights he had in the funds of the former class and 
surrender that security furnished by the mutual promises of 
members of that class, held, that the classification is discrimina- 
tory and unreasonable as against the members of the former class, 
and will not be upheld. 


AMENDMENT OF By-Laws: VatimiTy. Where a 
benefit certificate provided that, in case insured should reach 70 
years of age and be disabled, he should receive disability benefits, 
and his policy then be considered paid up, an amendment to the 
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by-laws, made prior to insured’s reaching 70 years of age and be- 
coming disabled, which required payment of assessments during 
the period of such disability, after the age of 70, impairs no vested 
rights under the policy, and is not to be treated as a reduction in 
the amount of benefits provided by the policy. 

: CLASSIFICATION OF MEMBERS: Watver. Where 
the insured, on the representation to him by the agent of the 
association that his policy was paid up and that he would not be 
required to make any further payments, signed a statement pre- 
sented to him by the agent, which contained in it a printed 
clause, agreeing that insured would pay additional assessments 
during such period of disability, but where no consideration 
moved from the association to him for such agreement, and there 
were no elements of estoppel shown and none pleaded, held, in- 
sured had not waived his right to object to the discriminatory 
classification of members, and was not bound by such signed 
statement; it being further shown that the amount he had paid 
to the association in the past was sufficient ’o cover wll payments 
due, or to become due, on his policy, in accordance with the asso- 
ciation’s rules as they existed prior to the establishment of rates 
upon the discriminatory basis complained of. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MorninG, Jupce. Affirmed. 


Garlow & Long, for appellant. 
Burr & Brown, contra. 


FLANSBURG, J. 

This is an action on a benefit certificate issued by the 
Supreme Tribe of Ben Hur, a foreign fraternal bene- 
ficiary association. The defendant contends that the 
policy had become forfeited by default of payment of the 
assessments. These assessments were levied by virtue of 
amendments to the by-laws made after the certificate sued 
on was issued, and plaintiffs claim the amended by-laws 
were unreasonable, impairing vested rights under the 
benefit certificate, and were therefore not binding on in- 
sured. At the close of the testimony the court directed a 
verdict for the plaintiffs. Defendant appeals. 

The certificate sued on contained the usual provision 
that the insured would be bound by all the laws, rules 
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and regulations of the society thereafter enacted. It was 
in the amount of $500, and was issued to John Case in 
1901, when he was 54 years of age. Plaintiffs were named. 
as beneficiaries. 


At the time this certificate was issued the by-laws of 
defendant association provided for the monthly payments. 
ot $1 for insurance, the amount of the benefit being rated 
according to age, so'that while members entering between 
the age of 18 and 25 received benefit certificates in the 
amount of $1,500 for a monthly payment of $1, members 
entering at 50 years of age received certificates of $500 
‘only. All members were also required to pay a per 
capita tax of 75 cents semiannually, together with lodge 
dues, or what were called “court dues,” levied by the 
subordinate court. 


The benefit certificate in question provided that, in the 
event of the insured becoming physically disabled from 
old age after reaching 70 years and making proof of such 
fact, he should receive one-tenth of the face of the policy 
that year and a like sum each year thereafter until the 
whole benefit was paid or until the member should die, 
and it also, however, further provided “that such member 
shall continue to pay his or her court dues and per capita 
tax” though the monthly payments for insurance were 
not required from that time forward. 


In May, 1908, the by-laws of this defendant association 
were amended in the manner of which plaintiffs complain, 
whereby all holders of benefit certificates issued prior to 
July 1, 1908, were put in what is called Class A, and all 
holders of certificates issued after that time were put in 
Class B. The two classes were kept distinct. Each, it 
was provided, should raise its own funds and pay its own 
losses. In case the monthly payments of Class A mem- 
bers, as previously fixed, should be insufficient, additional 
payments would be required to be paid from time to time. 
The rates required to be paid by the Class B members 
were determined by valuation upon the basis of tables of 
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mortality, and the rate was.to be fixed according to the 
age attained by the member at his entrance. 

It was further provided that any Class A member could, 
at any time up to July 1, 1910, by surrendering his cer- 
tificate and paying the rates fixed by the age of such 
member at such time, according to the schedule of rates 
adopted for Class B members, become a member of Class 
B without being required to pass medical examination, 
such examination, however, to be required in case he de- 
sired a disability clause in his certificate such as appears 
in the certificate here involved, and, in that case, it was 
necessary before a transfer would be allowed that he be 
found to be in good health and not physically dis- 
ebled at the time of the transfer. It was further pro- 
vided by these amended rules that the disability benefit for 
members in either Class A or Class B would be allowed 
only upon the condition that, after such disabilities were 
proved and insured became entitled to the disability bene- 
fit, he would still continue, not only to pay the per capita 
tax and court dues as theretofore provided, but would 
in addition continue to pay all monthly payments and 
assessments required. In order to change from Class A 
to Class B, in other words, it was necessary for the Class. 
A member to surrender his certificate and take a new one 
at a rate based upon his age at the time of the transfer, 
as if he were an entirely new applicant for insurance in 
the association, and, except in the instances as stated, he 
would not be required to pass a medical examination. 

The insured, after these amendments were adopted, re- 
mained in Class A and made all payments called for up 
to September 1, 1916. On July 12, 1916, he became 70 
years of age, and on September 12, 1916, he applied for 
the old-age disability benefit. His application was ap- 
proved, and he was paid the first instalment of $50. In 
this application, signed by insured, which was on a 
printed form furnished by the company, there was a 
printed statement that insured agreed to continue to pay, 
in addition to the court dues and the per capita tax, the 
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monthly insurance payments and assessments during the 
continuation of such policy and during the period when 
he was entitled to the disability benefits. 

It is claimed by plaintiffs that insured did not know of 
this statement in the application. The officer of the de- 
fendant association, whose duty it was to help make out 
and receive such applications, testified, and her testimony 
stands alone on that issue, that she read the application to 
him and also that she told him it was her understanding 
that no further payments were required from him there- 
after except the per capita tax and dues, and that his 
policy so far as insurance payments were concerned was 
fully paid up. 

From the time that the association allowed insured the 
disability benefit in September, 1916, and paid him the $50 
instalment, he made no further insurance payments, as 
provided by the amended by-laws, nor in accordance with 
the statement made in the application just above referred 
to. The per capita tax and court dues were tendered by 
insured, but the defendant refused to accept these and de- 
manded the regular monthly payments and assessments 
as fixed at that time, and so the matter stood from Sep- 
tember, 1916, until the insured died in February, 1917; 
the association claiming that the insured’s policy had 
lapsed by reason of his failure to pay the regular monthly 
payments and assessments for insurance from and after 
the time of the granting of the disability benefits to him. 

The questions presented are: (1) Whether the classi- 
fication under the amended by-laws was unreasonable and 
discriminatory so as to make invalid the increased assess- 
ments levied upon the insured in this case; (2) whether 
the provision that insured should continue to pay insur- 
ance rates, when, by the terms of his certificate, it was 
tc be paid up in case of disability at 70, in effect reduced 
the benefits and thereby destroyed vested rights under the 
contract; and (3) whether insured had waived his rights 
to refuse to pay insurance rates after reaching 70 by sign- 
ing the agreement to pay such additional assessments 


roi 


Vov. 106] JANUARY TERM, 1921. 22 


Case v. Supreme Tribe of Ben Hur. 


when he signed his application for the disability benefit. 

It is the rule in this state that, when an insured agrees 
to be bound by future changes of the by-laws, a fraternal 
association may make amendments increasing the rate and 
changing the plan of assessments for the general good of 
the order, so long as such changes do not work an injus- 
tice between the individual members, are not discrimina- 
tory, and are reasonable. Insured, in the case before us, 
remained in the class of old members who had entered the 
association prior to 1908. The exact amount of increase 
in assessments levied against him the record does not dlis- 
“close. There is no averment.nor proof that the assess- 
ments made were unreasonable in amount, nor greater 
than safficient to the proper operation of this division of 
the association as a separate entity, raising its own funds 
and paying its own losses. On the other hand, it does 
not appear that the rates fixed for the members of the 
new class were more than was necessary to the operation 
of that class, nor larger than required to properly raise 
funds to prepare against and pay death claims as they 
should accrue. The rates in this class were based upon 
mortality tables and in accordance with the principle 
that each member should pay in proportion to the hazard | 
of his own individual risk. 

The next question is, therefore, whether the creation 
of the two divisions of members, each operating indepen- 
dently of the other, did in itself work an unjust discrimina- 
tion as against the insured. There is no vested right to 
a continuance of a plan of insurance which experience 
might demonstrate would result disastrously to the society 
or its members. Wright v. Minnesota Mutual Life Ins. 
Co., 193 U. S. 657; Polk v. Alutual Reserve Fund Life 
Ass’n, 207 U. S. 310. It is also true that, in the absence 
of averment or proof to the contrary, it will be presumed 
that an increase of rates or change of plan of assessment 
to increase revenues was reasonable as to the amount of 

. the increase in the charges, if the amended regulation was 
duly enacted by the association. Swpreme Council, Cath- 
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olic Knights of America, v. Fenwick, 169 Ky. 269; Dem- 
ings v. Supreme Lodge, Knights of Pythias, 181 N. ‘Y. 
522; Supreme Lodge v. Bieler, 58 Ind. App. 550. It is 
unnecessary, therefore, to discuss the amount of assess- 
ments in this case, since there is no proof of the financial 
condition of the company and no evidence tending to show 
that the assessments were more than were reasonably 
necessary to carry out the objects of the order. 
Considering the Class B members as a separate. division, 
the plan devised of requiring each member to pay a rate in 
conformity to the cest of insurance based on age is a 
reasonable regulation as among the members in that class. 
And it would further, as settled by the laws of this state, 
have been a reasonable regulation to have. required all the 
members of this association at the tinie when the amended 
by-laws were enacted to have commenced anew and to 
have paid assessments based upon mortality tables, the 
amount of such rate to be determined by the age attained 
by the respective members at the date of such change in 
the rule of assessment. Funk v. Stevens, 102 Neb. 681; 
Thomas v. Knights of Maccabees of the World, 85 Wash. 
665, L. R. A. 1916A, 750; Hollingsworth v. Supreme 
Council of Royal Arcanum, 175 N. Car. 615; Supreme 
Lodge, Knights of Pythias, v. Mims, 241 U. 8. 574; Rey- 
nolds v. Supreme Council of Royal Arcanum, 192 Mass. 
150. Though the increase of the assessment provided by 
a fraternal association should be so high as to make it un- 
profitable and prohibitive to older members, that fact, 
standing alone, would not make the rate unreasonable, if 
the assessment is no more than experience has shown is 
necessary properly to meet the cost of covering such in- 
dividual with insurance at his attained age. It may be 
here, and in fact in most, if not all, such fraternal com- 
panies, insurance has been furnished in the past at rates 
far below cost. The member has lived and had the value 
of his assessments in the protection given him, and, when 
it is found that each must pay in exact accord with the 
risk the company has assumed in carrying him, he can- 
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not complain. As Judge Holmes said in Supreme Lodge, 
Knights of Pythias, v. Mims, supra: “It is proper to re- 
member that for many years the plaintiff had been in- 
sured, and although by what he is not likely to regard as 
bad fortune his beneficiary has not profited by it, she 
would haveif he had died. As he happily has lived he has 
to bear the burdens incident to the nature of the enter- 
prise into’: which he went open eyed.” 

But when such increase in assessments is made it must 
progress upon a uniform plan. It must be remembered 
that the promises of this association are the mutual prom- 
ises of all the members in it, individually and collectively, 
to one another. Each member also has the right to see 
that all new members shall equally assume such mutual 
obligations. The basis for rates must be just and not 
discriminative. In this case all members of the order, 
prior to 1908, are severed from the association and be- 
come a distinct entity apart from it. It is manifest that 
to thus cut off the old members, undesirable risks, into 
a company by themselves and make them pay their own 
losses and raise their own funds without the aid of growth 
und the addition of young blood, since no new members 
can under the amended by-laws be placed in this division, 
would result in a separate division of membership; in 
fact, a distinct company in itself which would have a con- 
stantly dwindling membership and a rapidly increasing 
assessment until the lone survivor would have to pay his 
own death claim. Such classification and division of 
members, destroying the mutuality of the promises of the 
members of the association as a whole and requiring older 
members to be thrown out upon their resources and alone 
compelled to proceed without the accession of new mem- 
bers, which destroyed the very working power of the plan 
under which they were operating, has been held an ef- 
fectual repudiation of the contract obligation owing them 
by the society, and has quite universally been held an un- 
reasonable and unjust regulation as to them, and there- 
fore void. Wilson v. Supreme Conclave, I. O. H., 174 N. 
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Car. 628; Williams v. Supreme Conclave, I. O. H., 172 N. 
Car. 787; Strauss v. Mutwal Reserve Fund Life Ass’n, 
126 N. Car. 971, 838 Am. St. Rep. 699; Tusant v. Grand 
Lodge, A. O. U. W., 183 Ta. 489; Parks v. Supreme Circle, 
Brotherhood of America, 83 N. J. Eq. 181; Benjamin v. 
Mutual Reserve Fund Life Ass’n, 146 Cal. 34; Hbert v. 
Mutual Reserve Fund Life Ass’n, 81 Minn. 116. 

In the cases just cited, the facts as to classification and 
assessment were in all instances very similar to, and in 
some identical with, the method followed in the case at 
bar. In the Tusant case, supra, members joining before 
a certain date were put in Class A, and those joining 
after in Class B, each operating separately as if a dis- 
tinct association, raising its own funds and paying its 
own losses. Class A was assessed on the old plan, by 
increasing amount of assessment and was allowed no new 
members, and Class B was assessed upon an insurance 
risk basis as determined by the age of the member. The 
court in that case said: “It is sufficient to say that it is 
of the very essence of mutual insurance and of the effi- 
ciency thereof that it shall grow, and that it shall con- 
tinue to receive new and younger blood. * * * When 
these men joined the order they joined themselves to a 
membership, many of whom had already reached their 
expectancy. These plaintiffs began at once to pay death 
losses on such. When they paid such losses they had 
nothing to expect in return from those whose membership 
had ceased by death. Their only way of compensation was 
from those who should come after. They relied and had 
a right to rely for the security of their insurance upon the 
new blood which was to come.” 

By this reasoning it is shown how the shutting off of 
new members into Class A, operating under the old plan. 
in effect actually destroyed its working ability. Obvious. 
ly, then, if this class were to be continued under the old 
plan, the shutting off of new members was in fact an 
actual destruction of their plan of operation. Defend- 
ant’s answer to this is, however, that insured had the 
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option of joining Class B with the new members and 
taking insurance at his then attained age. But, in order 
to do that, it was necessary that he part from the class in 
which he then was and surrender up all rights that he had 
therein. He was entitled to share in the funds of this 
class, and was entitled to have that fund, as well as the 
mutual promises of all the other members of that class, 
as his security, and these we do not believe he could be 
required to release without his consent. These, by going 
into Class B, he would be required to lose. In Class B 
he would begin again upon his then attained age, losing 
the right to benefit or credit by reason of funds already 
accumulated in Class A, and losing the added security 
that would be given him were he still allowed protection 
of such fund and mutual promises. In 1908, when the 
amendment divided the membership and allowed a trans- 
fer from Class A to Class B, no provision was made for 
any transfer of the funds. This, at that time, could only 
have been effected by a transfer of the entire class, and, 
of course, power of insured was limited to transferring 
his own membership only. In 1916, it is true, the by-laws 
were amended providing for the transfer of a pro rata por- 
tion of the funds of Class A to the funds of Class B, fol- 
lowing the transfer of a member, but this amendment was 
enacted only a month before the insured reached the age 
of 70, and so short a time before his proof of disability 
that he, no doubt, could not have passed the necessary 
physical examination were he to keep alive the old-age 
disability clause of his contract, and, furthermore, a 
transfer of the pro rata portion of the fund was not all 
that plaintiff was entitled to; he was entitled to have 
that fund in its entirety continue for his security. As we 
view it, he was entitled to belong to the association as he 
had joined it and what it had grown to be, protected by 
the mutual promises of all, and not required to release 
any part of-the funds accumulated under the previous plan 
of assessment. ; 

It is unnecessary to discuss at length the cases above 
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cited holding the classification discriminative. In all 
those cases the classification and method followed was the 
same as in the case at bar, with this exception, that in 
some of those cases no right of transfer was allowed by 
the older members ‘to the new class, and in the others— 
the cases of Wilson, Williams, Tusant, and Parks—such 
transfer was allowed; but in some of those cases at least 
the rule was stated that in the allowance of such transfer 
the old members were discriminated against, since they 
were required to rerate on their then attained ages, and 
hence surrender rights that they had become entitled to by 
their long-time membership and contributions to the 
society. Asan abstract principle of law, under our hold- 
ing in Funk v. Stevens, supra, and other cases cited, this 
last statement of principle is incorrect. But the distinc- ° 
tion must be borne in mind that, when all members of 
the association are required to rerate, instead of caus- 
ing a division of membership into classes, the beneficial 
interest of each individual member in the funds and assets 
of the society remains unaffected. The accumulated funds 
still remain as his security, and the mutual promises of all 
its members still afford him protection; while in the trans- 
fer of an old member from Class A to Class B he sur- 
renders all interest and rights to security in the funds and 
promises of all Class A members, and in fact joins a new 
company as anew member. ; 

It seems to us that in the latter case cited it was those 
rights, required to be surrendered up, which the courts 
had principally in mind when they said that to require the 
old members to enter the class of new members destroyed 
what rights those members had theretofore attained. This 
must have been so in the North Carolina cases. In that 
jurisdiction it has been held in Hollingsworth v. Supreme 
Council of Royal Arcanum, 175 N. Car. 615, following the 
same principle as enunciated in the holding of our court in 
Funk v. Stevens, 102 Neb. 681, that an amendment of the 
by-laws requiring all members to rerate according to their 
attained age on the basis of risk as based on mortality 
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tables was a reasonable and valid regulation, and the 
court in that case, referring to the North Carolina cases, 
above cited, which hold the classification in question dis- 
criminatory, said: “There is another ground of distinc- 
tion between the Strauss, Williams, and Wilson cases and 
the other cases cited’in them, on the one hand, and our 
case, on the other. In the former there was, not only a 
raising to-a higher figure of the rates, but there also was 
classification and discrimination. That is, the old mem- 
bers were put in one class and the new members in an- 
other, and the losses (death benefits) in the old class were 
paid from the funds collected from that class, while the 
losses in the new class were paid from the funds collected 
from that class; but in this case it appeavs that all moneys 
collected from assessments are mingled or blended in one 
fund, and losses paid solely out of it. It is, therefore, a 
single or common fund for the payment of death benefits. 
In the one case there is classification and discrimination, 
while in the other there is neither.” 

It therefore appears to us that the increased and added 
assessments upon the certificate of insured in this case, 
being based upon an unjust discrimination, were illegal 
and unenforceable. Insured, however, paid the increased 
assessments until in September, 1916, when, being 70 
years of age and disabled on that account, he received his 
first instalment of disability benefit, and he refused from 
that time on up to the time of his death, a few months 
later, to pay the insurance assessments, contending that 
his policy was fully paid up, and, according to its terms 
and the rate of assessment fixed prior to the amendment 
complained of, such was the fact. 

Plaintiffs contend further that, since the benefit certifi- 
cate itself did not provide for payment of insurance as- 
sessments after disability was proved, an amendment of 
the by-laws requiring payment of the assessments during 
such period was in effect a reduction of the benefits and 
impaired vested rights of insured under the policy. We 
think this position is untenable. The argument put forth 
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by plaintiff that an increase of rates reduces benefits has 
been adopted in some states, but not in ours. It is true 
that an increase in rates diminishes the marginal return 
cn the policy in the instances here presented, and in fact 
in every insurance contract. Our court, however, in ac- 
cord with the generally accepted rule upon that subject, 
holds that reasonable increases in assessments do not im- 
pair vested rights in the nature of a direct reduction of 
the benefit to be derived from the policy. Had the insured 
reached the age of 70 and his policy been matured so that 
his rights thereunder had become vested before the by- 
laws were amended, a different question would have been 
presented; but here, in advance of any rights becoming 
vested, it was determined ‘for what period of time assess- 
ments should be made. This alone, we do not believe, 
would invalidate the assessments, which, it was provided, 
should become due after the disability rights under the 
contract accrued. 

We come, then, to the question of whether the insured 
had waived his rights to attack the unwarranted increase 
in the ameunt of assessments, or the levy of the additional 
illegal assessments, here complained of. The payment of 
the increased assessments up to the time of his applying 
for disability benefit in September, 1916, would not pre- 
vent him from claiming subsequent assessments unlaw- 
ful; there being no element of estoppel shown and none 
pleaded nor urged in this action upon that ground. The 
record is silent upon facts pertaining to that question. It 
is true the printed application which was signed by in- 
sured recited an agreement to pay these illegal assess- 
ments from that time forward, but the officer of the com- 
pany whose duty it was to collect assessments explained 
to him when he signed the application that the policy 
was then paid up and no further assessments could be re- 
quired of him. When the next following insurance pay- 
ment became due, insured refused to pay it. He did not 
become in default as to payment of the per capita tax and 
court dues called for in his certificate. 
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His action in signing the statement in the face of the 
explanation of the company’s agent and his attitude from 
that time on could not be construed as a waiver of his 
right to object to these assessments, since it was apparent 
te all parties that no waiver was intended. No estoppel 
could be based upon this statement signed by him; the 
company did not change its position toward him; he 
had made every payment called for or due at the time 
this first instalment was delivered to him; neither party 
disputed his right to collect this $50 payment; such pay- 
ment could not be made to depend upon a promise by him 
that he would meet future insurance assessments as they 
became due; the association, in other words, paid him 
only what the policy in terms and what the law then bound 
iv to do. The statement could not be considered a con- 
tract or agreement to pay a further assessment, since 
there was no consideration moving to insured from the 
company to support it. Thongh it be a fact that insured 
signed this statement that he would pay a future unen- 
forceable assessment, that certainly would not bind him, 
unless the company had been misled or.changed its posi- 
tion in some way, or unless the insured received some 
consideration for the promise. Neither of such facts ap- 
pears in this case. 

We therefore are of opinion that plaintiffs in this case 
are entitled to recover upon the policy, and that the judg- 
mcnt of the lower court should be affirmed. 

AFFIRMED. 


I. BENTON TAYLOR, APPELLEE, Vv. J. E. EVANS, APPELLANT. 
Frrep May 16, 1921. No. 21071. 


‘Taxation: Tax Liens: ForEcLosurE: Vom Sates. In a_ suit to 
foreclose separate tax liens upon distinct tracts owned by the 
same person, the sale of all such tracts together to satisfy the 
combined amount of the several liens is prohibited by section 
6565, Rev. St. 1913, notwithstanding the proviso thereto, permitting 
the court to apply the proceeds of the sale of one tract te the 
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payment of the lien upon another tract belonging to the same 
person. Such sale, being beyond the jurisdiction of the court to 
order or, by confirmation, to approve, is void and will be set aside 
in a collateral suit brought for that purpose. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, Jupax. Affirmed. 


Evans & Evans, for appellant. 


Beeler & Crosby, contra. 


Dorsky, C. 

The appellee, I. Benton Taylor, was the owner of two 
noncontiguous tracts of land in Lincoln county, namely, 
all of section 19, and 160 acres in section 24, township 
15, range 29. These tracts were separately sold for de 
linquent taxes and a separate tax sale certificate for each 
tract was issued by the county treasurer to the pur- 
chaser, H. 8S. Evans. November 4, 1915, Evans com- 
menced a suit to foreclose these tax liens, setting up each 
of the tax certificates as a separate lien upon the par- 
ticular tract covered thereby. The appellee, as owner 
of the land, was made defendant and personally served 
with process, but made no appearance. In its decree 
the district court for Lincoln county made separate find- 
ings as to the amount due upon each tax certificate sep- 
arately and established that amount as a lien upon the 
particular tract. It was ordered that, if the appellee 
should fail within 30 days to pay the amount of the lien 
found and adjudged to exist upon section 19, an order of 
sale should issue to the sheriff directing him to appraise, 
advertise and sell that tract, and a precisely similar order 
was made in the decree as to the tract in section 24. 

The appellee failing to redeem, the clerk issued an order 
of sale, in which, instead of keeping the two liens and the 
two tracts separate and distinct, he combined the amounts 
due upon both liens and directed the sheriff to sell both 
tracts for the aggregate sum. That officer’ accordingly 
procured an appraisement:of both tracts together in a 
lump sum and sold both tracts together, as if they were 
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in one body, to H. S. Evans, the plaintiff in the fore 
closure action. The appellee filing no objections, the sale 
was on December 4, 1916, confirmed and a sheriff’s deed 
issued to the purchaser in conformity therewith. 


January 26, 1918, the appellee commenced the suit now 
under consideration upon this appeal, for the cancelation 
of the deed and all proceedings leading up to it and to be 
let in to redeem. That relief was granted him in the 
court below, which adjudged the sale to be void, and the 
appellant, J. E. Evans, as grantee of the purchaser at the 
sheriff’s sale in question, seeks a reversal of that decree. 


In selling both tracts together for the aggregate amount 
of both liens, the sheriff obeyed the directions of the 
order of sale, which, however, were exactly contrary to 
the terms of the decree, whereby it was specifically ordered 
that each tract be sold separately in satisfaction of the 
lien specifically established thereon. Section 6565, Rev. 
St. 1918, with reference to tax lien foreclosures, provides: 
“No lot or parcel of land shall be sold for taxes due upon 
any other lot or parcel of land.”’ And the decree was in 
conformity therewith. The violation by the sheriff of the 
terms of the decree would undoubtedly have entitled the 
appellee, as owner of the land, to an order setting aside 
the sale, if he had filed timely objection before confirma- 
tion. . 


The controlling question here, however, is whether the 
departure by the sheriff from the provision of the statute 
above quoted, and from the terms of the decree which 
was in accord with the statute, was a mere irregularity 
which would be cured by confirmation, or was the mode of 
sale adopted by the sheriff one that the court was without 
jurisdiction either to order in the first instance, or after- 
wards, by confirmation, to ratify and approve? If it 
was clearly beyond the limits of, the court’s jurisdiction, a 
sale of the two tracts for the combined amount of the liens 
would be void, and, therefore, subject to collateral attack. 
The court could not, by confirmation, make valid a pro- 
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cedure which it could not in the first instance have or- 
dered. 


The provision of section 6565, above quoted, prohibits 
the district court, in a suit in which the holder of sep- 
arate tax liens upon distinct tracts owned by the same 
person seeks foreclosure, from ordering the sale of one 
tract for the lien upon another. Such would be the 
effect of combining the amounts of both: liens in this case 
and ordering the sale of both tracts to satisfy them. That 
prohibition is not affected, in our opinion, by the proviso 
appended to that section, which reads: 


“Provided, where the same defendant is the owner of 
two or more lots or parcels of land, the court may in its 
decree order that any surplus proceeds of sale of one lot 
o: parcel of land shall be applied to the payment of taxes 
and costs against any other lot or parcel of land owned by 
the same defendant.” 


Not only does the proviso not furnish authority to sell 
both tracts for the combined amount of the several liens, 
but it points the way to a method by which, after one 
tract has been sold for more than enough to satisfy the 
lien upon it, the sdle of the other tract may be obviated 
by applying the surplus to the payment of the tax lien 
upon the latter. No such order as is contemplated in 
the proviso to section 6565 was, in fact, included in the 
decree under consideration, but it is argued that the 
proviso recognizes the right of the court to make one 
tract liable for the tax lien upon the other, and that it 
was therefore not beyond the court’s jurisdiction to ap- 
prove the sale of both tracts together in discharge of the 
combined liens. In our opinion, nevertheless, the proviso 
does not deal with the mode of sale or deprive that part 
ot the section which prohibits the sale of one tract for the 
lien upon another of any of its force; it deals only with 
the application of the proceeds of the salé, and is a 
remedial provision which the landowner may invoke to 
prevent the needless sale of more than one tract, where 
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each tract has been properly ordered sold to pay the 
particular lien upon it. 

The express prohibition of the statute against the com- 
bined sale of tracts subject to separate liens is in harmony 
with the principles of common right and equity, under 
which the remedy of a lienholder, whether of a tax lien or 
mortgage, is confined to the property held as security. 
We can see no distinction between a case wherein two or 
niore separate tax liens upon distinct tracts are involved 
and a case in which two or more separate mortgages upon 
distinct tracts owned by the same person are sought to be 
foreclosed. In the latter case it has been held that a 
sale of the tracts together for a gross sum is unauthorized 
and void, and will be set aside in a collateral suit. Hull 
v. King, 88 Minn. 349. The lien must be enforced upon 
the particular property to which, by operation of law or 
the contract of the parties, it has attached. The fact that 
the lienholder unites several demands upon distinct tracts 
in the same suit does not empower the court to enlarge 
his security by combining all the tracts upon which he 
has separate liens in one sale in gross. The district court 
was, in our opinion, without jurisdiction to order or by 
confirmation to approve a sale so conducted; it was void 
and therefore open to collateral attack. 

The question here considered is, we think, quite differ- 
ent from that which would arise when several tracts are 
covered by one lien, or when one large tract covered by a 
lien might more advantageously be subdivided and sold in 
smaller tracts, and it is a question whether the land 
should be sold in parcels or in gross. First Nat. Bank v. 
Hunt, 101 Neb. 748. In such a case the lien is actually 
secured upon all the land in all the tracts, and there is no 
fundamental inequity in selling all the land to satisfy it. 
In such instances, it is within the jurisdiction of the 
court, in the exercise of its sound discretion as to what 
- would be for the best interests of the parties, +o direct 
the sale to be made in either manner, and its order in 
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that regard would be voidable only upon direct objection 
and appeal in that suit. 
The relief granted by the decree of the district court was 
right, and we accordingly recommend that it be affirmed. 
Prr Curiam. For the reasons stated in the foregoing 
cpinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. ; 
AFFIRMED. 


Myrtie B. SACKETT, APPELLEE, V. MASONIC PROTECTIVE 
ASSOCIATION, APPELLANT. 


Fitrep May 16, 1921. No. 21500. 


Insurance: AccipeNT INSURANCE: VOLUNTARY EXPOSUBE TO DANGER. 
The fact that the insured was killed while voluntarily aiding a 
peace officer in the fresh pursuit of persons reasonably suspected 
of having committed a crime, and seeking to escape, will not, as 
a matter of law, defeat recovery in an action upon a policy of 
accident insurance under a provision thereof that the insurer shall 
not be liable in case of “voluntary exposure to unnecessary dan- 
ger;” but the question whether, in performing his duty as a citi- 
zen, the insured incurred needless risk is for the jury. 


AppEaAL from the district court for Cedar county: Guy 
T. GRAVES, JUDGE. Affirmed. 


R. J. Millard and Alfred 8. Pinkerton, for appellant. 
J. C. Robinson and F. P. Voter, contra. 


Dorsey, C. 

The appellee brought this action to recover upon a 
policy of accident insurance carried by her deceased hus- 
band in the appellant association, which provided that 
she, as his beneficiary, should be entitled to a certain sum 
in the event of his death. The defense was that the in- 
sured met his death in consequence of “voluntary exposure 
te unnecessary danger;” there being a provision of the 
policy relieving the appellant from liability in case of 
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death so resulting. The appellee recovered a verdict and 
judgment. 

The insured was a physician in the town of Laurel, Ne- 
braska. On June 14, 1918, he was shot and killed while 
driving the town marshal and three other persons in his 
automobile in pursuit of burglars. Between 1 and 2 
e’clcck in the morning the marshal was called by tele- 
phone to come down town, and when he arrived in front 
of a certain store a light was flashed from within and he 
saw a man there. The marshal fired his revolver and 
went around the corner of the block to the alley in the 
rear of the store where two residents of the village were 
standing. Dr. Sackett was coming toward them and re- 
marked, “There he goes,” and then they noticed a man 
about half a block south of them running east. Dr. 
Sackett and the marshal pursued the man for a short dis- 
tance and, after hunting around for him without success, 
returned to where they had been standing. Dr. Sackett 
then remarked, “Listen, there is a car there,” and in a 
moment they heard a noise and saw a bright light. Dr. 
Sackett thereupon said that he would get his car, which 
was standing about 75 feet away, and the marshal stated 
that he was going to get some more shells and told Dr. 
Sackett to go and get his car. The marshal went to a 
near-by residence and procured a revolver, Dr. Sackett 
meanwhile going for his car. 

He picked up the marshal and they started, with an- 
other man in the back seat. They took two other men 
into the car with them on the way down the street. The 
car which they were pursuing was about 75 rods away. 
Dr. Sackett drove rapidly and they were gaining on the 
car ahead when a shot was fired, and the marshal, who 
saw the flash, but did not hear the report, said: “Hold 
on, they are shooting back at us.” When Dr. Sackett’s 
car had come up within about 25 rods, the car ahead 
turned out to the right of the road and stopped. Dr. 
Sackett did not slacken speed, but caught up with the 
front car in an instant and stopped a little ahead of it on 
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the left side of the road; the cars being only three or four 
feet apart. Dr. Sackett was sitting on the left side of the 
front seat with the marshal beside him. The occupants 
of the other car immediately began firing, and the marshal 
returned the fire. Dr. Sackett was shot and fatally 
wounded. There was no evidence that he spoke during 
the ride, or that he noticed the shot fired in their direction 
from the front car, or heard the marshal say that they 
were shooting back at them. .The only remark made by 
Dr. Sackett of which there is any evidence was when he 
exclaimed that he was hurt. 

The main point urged for reversal is that the undis- 
puted evidence just detailed makes out a clear case of 
“voluntary exposure to unnecessary danger,” and that the 
trial court should have so held, as a matter of law, and 
dismissed the action. Counsel have cited, and we have 
found, no adjudicated case in which the act of a private 
citizen in going with an officer in pursuit of criminals has 
been considered in connection with such a clause in an 
insurance policy. The elements of the inquiry must be, 
first, whether, under the facts, Dr. Sackett voluntarily ex- 
posed himself to danger, and, second, whether it was an 
unnecessary danger. To be voluntary, his act in exposing 
himself to danger must have been intentional and of his 
own will. This, of course, implies that he was conscious 
of the peril and purposed to incur it. That he was con- 
scious of the danger could be shown by his acts or words 
at the time or, in the absence of such direct evidence, by 
circumstances indicating that the danger was.so ap- 
parent that a man of ordinary intelligence must neces- 
sarily have known of its existence. Evidence is lacking 
of acts or words on his part such as would specifically 
show that Dr. Sackett was conscious of the danger. Were 
the circumstances such as to impute that knowledge to 
him as a man of ordinary intelligence? 

There can be no doubt that when he offered to drive the 
marshal in his car, and while the preparations were going 
on, Dr. Sackett knew that the purpose was to overtake 
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the car ahead, if possible, and to capture the men seeking 
to escape in it, who were presumably burglars who had 
broken into the store. There is no evidence that any one 
in his car, other than the marshal, was armed, but he 
knew that the marshal deemed it necessary to be armed. 
As a reasonable man Dr. Sackett must have foreseen’ the 
possibility of resistance on the part of the supposed flee- 
ing criminals, that physical force might be required to 
stop and detain them, and that firearms might be brought 
in play. The danger, in our opinion, was obvious, and 
knowledge thereof must be attributed to Dr. Sackett at 
the time the pursuit was started. I‘urthermore, the cir- 
cumstances indicate that he exposed himself voluntarily 
to the danger. The suggestion that his car be used came 
from him. While the marshal told him to get it, this 
was not a command, but an acquiescence in and accept- 
ance of his previous offer. There is nothing to support 
the inference that he was coerced against his will to take 
his car and go. 

Was it “unnecessary danger” within the true meaning 
and interpretation of the language relied upon to defeat 
the policy? That question should be answered in view of 
what should reasonably be deemed to have been within 
the contemplation of the parties to the insurance con- 
tract. In placing therein a clause defeating liability in 
case of “voluntary exposure to unnecessary danger,” the 
intent was to establish a reasonable limit and check upon 
the insured in order to protect the insurer against reck- 
less acts and ventures in which the insured might engage, 
beyond the sphere of his ordinary avocation and mode of 
life. Whether any particular hazard to which he ex- 
posed himself was necessary is to be determined, however, 
with reference, not only to his ordinary activities, but also 
to those unusual situations and emergencies which are 
likely to confront any person in the performance of his 
‘duty as acitizen. The law gives every citizen the right, 
when crime has been committed in his presence or within 
his knowledge, to assist in the pursuit and apprehension 
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of those detected in its commission or under reasonable 
suspicion of fleeing from justice after perpetrating the 
unlawful act. Kennedy v. State, 107 Ind. 144; Brooks v. 
Commonwealth, 61 Pa. St. 852. And the moral duty to 
lend aid under such circumstances becomes a legal duty 
when the citizen is called upon by a peace officer. Rev. 
St. 1913, sec. 8744. 

In the interest of the safety and well-being of society, 
men should not be deterred from the willing performance 
of that duty through fear that, in so doing, they will over- 
step the bounds of prudence and forfeit their rights under 
insurance contracts. The law regards such contracts as 
made with reference to the perils incident to the fulfil- - 
ment by the insured of his obligation to assist in bringing 
criminals to justice. Such hazards do not come within 
the definition of “unnecessary danger.” The rule is well 
settled that exposure to danger in the effort to save human 
life is not “exposure to unnecessary danger” within the 
meaning of the clause under consideration. Da Rin v. 
Casualty Co. of America, 41 Mont. 175, 27 L. R. A. n.s. 
1164. We think there is equally strong ground to hold, 
by analogy, that the duty of the citizen to act for the 
preservation of society itself by helping to pursue and 
take criminals into custody is none the less urgent and 
controlling. Public policy forbids that contracts should 
be given a construction tending to discourage that sense 
of duty which should, in either case, be instinctive with 
every citizen. For that reason, the risk incurred in the 
performance of such duty does not, as a matter of law, 
constitute “exposure to unnecessary danger,” but in every 
case arising under such conditions it will be for the jury 
to say whether the insured exposed himself so wantonly 
and recklessly as to have subjected himself to needless 
risk. 

Certain instructions given by the trial court are criti- 
cized, but, in view of the conclusion hereinbefore reached,’ 
they were not objectionable. There being no error in the 
record, we récommend that the judgment be affirmed. 
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Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. : 


AFFIRMED. 


JoHn W. FrANcISs, ADMINISTRATOR, APPELLEB, V. LINCOLN 
; TRACTION COMPANY, APPELLANT. 


Fitep June 6, 1921. No. 21485. 


Negligence: WHEN QUESTION FoR Jury. Where there is evidence tend- 
ing to prove both negligence and contributory negligence in an 
action to recover damages for the causing of death by a wrongful 
act, the duty of making the comparison under the comparative 
negligence law is imposed upon the jury, unless the evidence of 
negligence is legally insufficient to sustain a verdict in favor of 
plaintiff, or the evidence shows the contributory negligence of the 
plaintiff is more than slight, or where the defendant’s negligence 
is not gross in comparison with that of plaintiff. Rev. St. 1913, 
sec. 7892. 


AppEAL from the district court for Lancaster county: 
Euuiorr J. CLEMENTS, JUDGE. Affirmed. 


Hainer, Oraft & Lane and H. W. Baird, for appellant. 
W. C. Frampton and Wilmer B. Comstock, contra. 


Morrissey, C. J. 

This is an action to recover damages in the sum of 
$10,000 for alleged negligence resulting in the death of 
Rebecca Jane Francis, a married woman about 61 years 
of age. She was struck and killed by a street-car on de- 
fendant’s track in Lincoln about 10 o’clock p. m. Novem- 
ber 29, 1918; her daughter being her companion at the 
time. The street-car was going east on Holdrege street. 
The collision occurred at the intersection of the cross-— 
-walk on the west side of Twenty-second avenue, while the 
mother was attempting to cross the street-car track from 
the north, intending to take passage with her daughter on 
the approaching street-car at the regular stopping place. 
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The daughter had safely crossed the street-car track ahead 
of her mother. The husband, as administrator of the 
‘estate of his deceased wife, is plaintiff. Defendant is 
charged with negligence in the foJlowing particulars: The 
motorman was incompetent and careless. The car was 
run at a dangevous speed. The car was not equipped 
with an efficient fender. The motorman failed to keep a 
proper lookout. In the answer defendant pleaded that 
the collision was unavoidable on its part, that the acci- 
dent occurred without any fault or negligence of de- 
fendant, and that the collision was caused solely by the 
negligence of Rebecca Jane Francis. The reply to the 
answer was a general denial. The jury returned a ver- 
diet in favor of plaintiff for $1,000: From the judgment 
thereon defendant has appealed. 

The principal assignment of error is insufficiency of the 
evidence to sustain the verdict, and this presents the con- 
trolling question in the case. Defendant takes the posi- 
tion that the car was brilliantly lighted, that it gave notice 
cf its approach, that it was on schedule time, that it was 
running at the usual speed, that Mrs. Francis was guilty 
of negligence in going in front of the approaching car, 
that defendant was free from negligence, and that the 
collision was unavoidable on the part of defendant. Is 
the position thns taken tenable? There is evidence tend- 
ing to prove the following facts: The daughtér, coming 
from the north on the west side of Twenty-second avenue, 
crossed the street-car track and saw the street-car ap- 
proaching at a distance of 150 or 200 feet. She took her 
place on the south side of the street railway track at the 
intersection of the cross-walk, the usual place to board 
the car approaching from the west, that being the signal 
for it to stop. Her mother followed her, but was 10 or 
15 feet behind. The street-car, without slackening speed, 
while running at the rate of 15 miles an hour, struck her 
mother when she was between the rails but nearly across 
the track. She was dragged 80 feet or more and the car 
ran at least 120 feet before it was stopped. The car was. 
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equipped with sand to prevent the wheels from slipping 
when the brake was applied, but the sand was not used. 
When the car was within 50 feet of the place where the 
collision occurred, the motorman was engaged in con- 
veisation with a man in the frunt vestibule. Immediately 
after the car stopped the motorman and another man, 
coming from the direction of the car, walked together 
toward the scene of the accident. In some particulars the 
evidence outlined is contradicted, but from it there may 
be drawn the inferences that the motorman did not keep 
a proper lookout, and that timely and proper application 
of the brake with the use of sand would have slackened 
the speed, would have given the mother time to cross the 
track, and would have ‘prevented the collision. The evi- 
dence of negligence seems to be sufficient to sustain a 
verdict in favor of plaintiff. There was also testimony 
tending to prove the other allegations of negligence sub- 
mitted to the jury. On the part of defendant the proofs 
tend to show that Rebecca Jane Francis was guilty of 
contributory negligence, but it cannot be said, as a matter 
of law, that her contributory negligence was more than 
slight in comparison with the negligence of the motorman, 
within the meaning of the comparative negligence law. 
Rev. St. 1913, sec. 7892. Under the circumstances the 
duty of making the comparison and of deciding the issues 
of negligence and of contributory negligence was imposed 
upon the jury. Disher v. Chicago, R. I. & P. R. Co., 98 
Neb. 224; Sodomka v. Cudahy Packing Co., 101 Neb. 446; 
Robison v. Troy Laundry, 105 Neb. 267; Morrison v. 
Scotts Bluff County, 104 Neb. 254. 

Defendant argues further that an amendment of the 
petition during the trial and the awarding of damages to 
the husband and daughter, who, as it is said, had no 
pecuniary interest in the life of Rebecca Jane Francis, 
are grounds for reversal. Under the evidence and the 
established principles of law neither of these points is 
well taken. 

AFFIRMED. 
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Kenesaw Mitt & ELEVATOR COMPANY, APPELLANT, V. 
GEORGE AUFDENKAMP, APPELLEE. 


Finep JUNE 6, 1921. No. 21521. 


1. Statute of Frauds: Sates: Part PerrormMANceE. Where 998 bush- 
els of wheat were stored in an elevator under an agreement that 
it should be sold to the owner of the elevator at a price and date 
to be fixed in future by the owner of the wheat, and a parol con- 
tract was afterwards made by the owner with the company own- 
ing the elevator whereby he sold to it 5,000 bushels of wheat of 
which the 998 bushels already delivered formed a part, the ac- 
ceptance of the delivered wheat by the buyer and the surrender 
and relinquishment by the seller of all direction and control over 
it constitute such an acceptance of part of the goods sold as to 
satisfy the provisions of the statute of frauds. 


2. Judgment: DisreeGarp or VeERpicT. ‘In a case in which a party 
is entitled to a jury trial, and where the pleadings do not confess 
the right to a judgment, the court cannot disregard the verdict 
and enter such judgment as the evidence warrants. If the ver- 
dict is not sustained by the evidence, the remedy is by motion for 
a new trial on that ground.” Manning v. City of Orleans, 42 
Neb. 712. 


APPEAL from the district court for Adams county: 
WitiiamM A. DinwortH, JUDGE. Reversed. 


J. EH. Willits, for appellant. 
Tibbets, Morey & Fuller, contra. 


Lerton, J. 

This is an action for breach of a contract to deliver 
wheat. In substance, the petition alleges that the de- 
fendant, a farmer living near Kenesaw, on or about Octo- 
ber 2, 1916, delivered to the plaintiff, between that time 
and March 5, 1917, 998 bushels of wheat for storage in its 
eluvator, with an agreement that he was to sell it to the 
plaintiff, the price to be determined at such time as de- 
fendant called for a settlement, and by the market value 
on the date of settlement; that on March 5 the defendant 
sold to the plaintiff 5,000 bushels of wheat at $1.80 a 
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bushel, which included the 998 bushels already delivered 
under the former agreement, on which the defendant had 
already received $1,282.25 advance payment; that subse- 
quently at different times a further payment of $500 was 
made; that defendant failed to deliver the remainder of 
4,002 bushels of wheat, and on June 15, 1917, expressly 
refused to deliver the same when plaintiff demanded de- 
livery; that the reasonable market value of wheat at the 
time and place of delivery was $2.82 a bushel. Plaintiff 
prays judgment for the difference between the $1.80, 
which was the contract price, and $2.82, the market price, 
with interest. 

The answer, among other things, admits the agreement 
as to the storage of the 998 bushels. of wheat, and sale 
of the same at $1.80 on March 5, 1917. It alleges that 
on that date the defendant verbally agreed to sell 5,000 
bushels more at the same price, in addition to the 998 
bushels; that this agreement was not in writing, that no 
payment had been made thereon, and no portion delivered, 
and that the contract was therefore void under the statute 
of frauds. The reply is virtually a general denial. The 
jury found for plaintiff, and assessed its recovery at $550, 
with interest from June 15, 1917, to date. Afterwards 
plaintiff filed a motion for a correct computation of the 
full amount shown to be due plaintiff upon the general 
finding contained in the verdict. This motion was over- 
ruled. A motion for a new trial was also filed by plain- 
tiff and overruled. Plaintiff appealed and now assigns 
as error that the court erred in overruling these motions. 

At the beginning of the trial the defendant objected 
tc the introduction of any evidence for the reason that 
the petition did not state facts sufficient to constitute a 
cause of action. This objection was overruled, but de 
fendant raises the point in this court that a parol agree- 
ment that the 998 bushels already in the elevator should 
be part of the 5,000 bushels could not take the contract 
out of the statute of frauds, since mere words could not 
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constitute a delivery, nor were the payments made at the 
time of the contract. 

The sale and acceptance on March 5, 1917, of the 998 
bushels already in the elevator is alleged in the petition. 
This is sufficient to satisfy the statute of frauds, since, 
when property of this character is already in the pur- 
chaser’s possession, the only further act necessary to 
complete the delivery is acceptance. Gray v. Peterson, 64 
Neb. 671; Calkins v. Lockwood, 17 Conn. 154. The peti- 
tion therefore is not vulnerable to a demurrer ore tenus. 

There was a direct conflict in the evidence with respect 
to the conversation which occurred on March 5, Plain- 
tiff’s agent testifies that the 998 bushels previously deliv- 
ered formed part of the 5,000 bushels contracted for on 
that date, while defendant with equal positiveness testi- 
‘fies that the 5,000 bushels he then offered to sell was in 
addition to, and did not include, the wheat already de- 
livered. This is the pivotal question in the case and is a 
question of fact which the jury settled against the de- 
fendant by the verdict. It must be taken as established 
that the sale of the 5,000 bushels was made as alleged by 
plaintiff. 

The remaining question is whether the trial court 
should have sustained plaintiff’s motion, computed the 
amount claimed to be due under the contract, and ren- 
dered judgment for the same. The statute (Rev. St. 
1918, sec. 8006) provides that, when trial by jury has 
been had, judgment must be rendered by the clerk in con- 
formity with the verdict, unless it is special, or the court 
order the case to be reserved for future argument or con- 
sideration. The verdict was rendered January 29, 1918. 
Vhe court made no order that the case be reserved for 
future consideration, but no judgment was entered and 
no further action taken by the court until February 13, 
1918, when the motion to correct the computation and the 
motion for new trial were overruled, and judgment was 
entered by the court in conformity with the verdict. 

A judgment notwithstanding the verdict may be ren- 
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dered only where the pleadings show that the moving 
party is entitled thereto. Rev. St. 1913, sec. 8008. Sec- 
tion 7858 provides that the jury shall assess the amount 
of the recovery, and section 7862 that, if a verdict be de- 
fective in form only, the same may, with the assent of the 
jury before they are discharged, be corrected by the court. 
“hese provisions control. “In a casein which a party is 
entitled to a jury trial, and where the pleadings do not 
confess the right to a judgment, the court cannot disre- 
gard the verdict and enter such judgment as the evidence 
warrants. If the verdict is not sustained by the evi- 
dence, the remedy is by motion for a new trial on that 
ground.” Manning v. City of Orleans, 42 Neb. 712. See 
also, Wiruth v. Lashinett, 85 Neb. 286; Rueber v. Negles, 
147 Ia. 734; McKeon v. Central Stamping Co., 264 Fed. 
385; 38 Cyc. 1899, note. The case of Spence v. Damrow, 
32 Neb. 112, cited by plaintiff, is an equity case tried 
de novo in this court, and is inapplicable here, as are the 
other cases from this court relied upon in support of the 
motion. While finding for plaintiff on the main issue, 
the jury disregarded the express instruction of the court 
with reference to the measure of damages and returned 
a verdict for much less than the evidence warranted or 
required. This was a prejudicial error. Plaintiff is 
therefore entitled to a new trial. 
REVERSED. 


G. A. BoybD, APPELLHE, V. HENRY FRANCISCO, APPELLANT. 
Fitep JuNE 6, 1921. No. 21652. 


Municipal Corporations: VIOLATION OF ORDINANCE: JUDGMENT: RE- 
view. Where the proceedings in a prosecution for the violation of 
a village ordinance are conducted properly in all respects except 
that the police judge mistakenly entitled the case upon his docket 
as if the complaining witness instead of the state were plaintiff, 
proceedings to review the judgment in the district court must be 
conducted tn the manner provided by the statute for reviewing 
such prosecutions. 
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AppEAL from the district court for Antelope county: 
ANSON A. WELCH, JuDGE. Affirmed. 


E. D. Kilbourn, for appellant. 
O. A. Williams, contra. 


Letron, J. 

.This case originated in the police court of Royal, Ante- 
lope county, and was a complaint under an ordinance of 
that village charging that Henry Iraucisco did “operate 
and conduct for hire * * * and public use, three pool 
and one billiard table, without having first obtained 
* * * a license,” in his place of business in that vil- 
lage. The defendant was convicted and fined in the sum 
of $100. The case was taken by petition in error to the 
district court, and that court dismissed the error proceed- 
ings. 

Two errors are assigned: First, that the complaint 
does not state a cause of action; second, that the prosecu- 
tion was not carried on by the state, but by a private 
person. : 

The record shows that the proceedings in police court 
were carried on regularly in all respects. A_ sufficient 
complaint was filed, the accused arrested, and trial had 
as is usual in such prosecutions. The police judge, how- 
ever, docketed the proceedings as “G. A. Boyd, plaintiff, 
v. Henry Francisco, defendant.” The record recites: 
“Kvidence was introduced by the state, but no evidence 
was offered by the defendant. On consideration of the 
evidence the court finds the defendant guilty as he is 
charged in the complaint”—and a fine was imposed in 
proper form. There was no judgment in favor of Boyd, 
and it is apparent that the state was the real plaintiff. 

The district court found “that there is no judgment 
shown by the record in favor of defendant in error, and 
that there are no errors complained of by the plaintiff in 
error, shown by the record,’ and dismissed the proceed- 
ings. 
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A motion was made about two months afterwards, but 
whether at the same term of court or not is not shown, to 
set aside the order dismissing the error proceedings, and 
tc docket the case and treat it as an appeal. This motion 
was overruled. The proceedings in error were a nullity 
and were properly dismissed. If considered as an ap- 
peal, it was taken too late, and sufficient cause was not 
shown for the failure to perfect it in time. The motion 
was properly overruled. We have examined the com- 
plaint and find it sufficient. 


AFFIRMED. 


Louis GLEeBe v. State oF NEBRASKA. 
FirepD JUNE 6, 1921. No. 21883. 


1. Criminal Law: “TuHirp Term” or Court. The words “the third 
term” in section 9022, Rev. St. 1913, quoted at length in the opin- 
ion, refer to regular terms as distinguished from special terms or 
sessions of the court. ° 

ConsEN'r To ConTINUANCE. When a defendant actively 

consented to a continuance of his case over a certain term, such 

consent is equivalent to a delay on his application within the 

meaning of said section 9022, Rev. St. 1913, and constitutes a 

waiver of his right to count such term as one at which he should 

be tried. 


Error to the district court for Webster county: Wuz- 
L1aM A, DinwortH, Jupcr. Affirmed. 


Bernard McNeny, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Day, J. 

The defendant, who is plaintiff in error herein, was 
convicted of the offense of having unlawfully in his pos- 
session intoxicating liquor and was adjudged to pay a 
fine of $100 and costs. He prosecutes error to this court. 

The only question presented by the record is whether 
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the court erred in overruling the defendant’s two motions 
that he be discharged. 

The record shows that a transcript on appeal from con- 
viction of defendant for this same offense was filed in the 
district court for Webster county August 26, 1919, the 
defendant being out on bail. The record is not entirely 
clear as to the character of the terms of court held in 
Webster county during the time in question, but, giving 
the defendant the benefit of all cases of doubt, they were 
as follows: ‘ 

Regular—September 29, 1919. 

Regular—October 27, 1919. 

Special—February 11, 1920. 

Regular—April 5, 1920. 

Special—May 20, 1920. 

Regular—May 24, 1920. 

Regular—Ociober 20, 1920. 

At the April, 1920, term, and also at the October, 1920, 
term, the defendant filed motions that he be discharged 
for the reason that he was not brought to trial before the 
end of the third term of court held after the filing of the 
transcript. Both motions were overruled. These rulings 
constitute the basis of the error to this court. The cor- 
rectuess of the rulings of the trial court depends upon the 
proper construction of section 9022, Rev. St. 1913, read- 
ing as follows: 


“If any person indicted for any offense, who has given 
bail for his appearance, shall not be brought to trial be- 
fore the end of the third term of court in which the cause 
is pending, held after such indictment is found, he shall 
be entitled to be discharged, so far as relates to such 
offense, unless the delay happen on his application, or is 
occasioned by. the want of time to try such cause at such 
third term.” 


The question is: What is the meaning of the expres- 
sion “term of court?” If these words are applicable to 
every term, sitting or session of the court, whether reg- 
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ular or special, then the overruling of the motions was 
error; otherwise, if they refer only to “regular” terms. 

Regular terms are those terms beginning at certain 
dates fixed by law, or by the judge in conformity with 
authority of law, as distinguished from special terms 
which the judge may cal] at some other time in his dis- 
cretion. In this state the district judge ou January 1 is 
required to fix the regular terms of court for the ensuing 
year (Rey. St. 1918, sec. 1162); the terms so appointed 
have the same validity and efficacy as if definitely tixed by 
statute. 

We are clearly of opinion that section 9022, Rey. St. 
1913, when considered with other enactments upon the 
subject, should be considered as applying to regular 
terms only. The words must be given their ordinary 
nleaning, and it seems that only regular terms are ordi- 
narily understood by the expressions “May Term,” “Octo- 
ber Term,” etc. A-session of the court held at other times 
than those fixed by law would ordinarily be designated as 
a special term, as in fact they are by section 1163, Rey. 
St. 1913. Furthermore, it is more reasonable to con- 
clude that by the words in question the legislature had 
in mind those particular terms required to be fixed at the 
beginning of the year rather than an indefinite number 
of special sessions, which might result in a wide disparity 
of time between the filing of the information and the 
trial, in different localities, resulting in great confusion, 
and possible prejudice to the rights of the defendant or 
the state. [For example, a defendant is recognized at the 
Tebruary term to appear for trial on the first day of the 
next term of court, which, as then fixed, was in October. 
Is it possible that the bond could be forfeited for nonap- 
pearance of defendant at a special term thereafter called 
in May? Or, if three special terms were called in May, 
July, and September, could defendant be heard to say 
that he was entitled to be discharged in October? Again, 
at the adjournment of a term all matters not otherwise 
disposed of are continued automatically by statute or by 
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‘order of court to the next term. Would the calling of a 
special term (perhaps for a two-hour session as appears. 
in this record) reopen the entire docket? These illustra- 
tions will suffice to show the ordinary meaning of the 
words used. The accident of a special term should not 
alter such ordinary signification. We are not without au- 
thority for our conclusion. 

In Stripland v. State, 115 Ga. 578, it was held in a sim- 
ilar statute the words, “or at the next succeeding term 
thereafter,” mean the next regular term. See, also, Com- 
monwealth v. Lovett, 2 Va. Cas. 74. 

The case of Critser'v. State, 87 Neb. 727, relied upon 
by defendant, is not in point, as the only terms in ques- 
tion were regular terms, so far as appears. At any rate 
the question now raised was not discussed. 

The situation then is as follows: At the September, 
1919, term the case was continued by consent of the par- 
ties. . Whatever might be the ruling in a case of mere 
failuve of defendant to object, an active participation in 
the act of continuing the case by positive cousent thereto 
must be considered as equivalent to a continuance upon 
his application, and such term should not be counted. 
Healy v. People, 177 Tl. 306. It could hardly be claimed 
if defendant consented to a continuance over the third 
term that he would be heard to demand his discharge at 
the next term. In such case he would be deemed to have 
waived his right. State v. Dewey, 73 Kan. 735. (The 
reversal of the case on rehearing, at page 739, did not 
disturb the holding as to the effect of defendant’s con- 
sent to a continuance.) 

While the record is not entirely clear when the in- 
formation was filed, yet we think it is fairly inferable that 
it was filed at the September, 1919, term, and, if so, that 
term should not be considered in the calculation. Whit- 
ner v. State, 46 Neb. 144. The case was coutinued over 
the April, 1920, term at the request of defendant. There 
remains only three regular terms, at the last of which 
defendant was tried. 
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In view of our construction of section 9022, Rev. St. 
1913, it will not be necessary to refer to other questions 
discussed in the brief. It seems proper, however, to sug- 
gest that all presumptions are in favor of the correctness 
of the rulings of the trial court and defendant is required 
to show error affirmatively, and, there being no evidence in 
the record tending to show that there was time to try the 
defendant at any time prior to October, 1920, the pre- 
sumption must prevail that the court acted without error. 
Korth v. State, 46 Neb. 631. We conclude that defend- 
ant was not entitled to be discharged upon either motion. 

No error appearing in the record, the judgment of the 
district court is 

AFFIRMED. 


JoHN A. RoEeBLING’s Sons COMPANY, APPELLEE, V. NE- 
BRASKA ELECTRIC COMPANY ET AL.: CHICAGO SAVINGS 
Bank & TRUST COMPANY ET AL., APPELLANTS. 


Fitep JUNE 6, 1921. No. 21362. 


1. Electricity: ELrctric PLANT: APPURTENANCE: MorrcGace. Where 
a company, owning independent electric generating and distribut- 
ing plants in several small towns, connects these plants by a 
high tension transmission line, with the object of producing 
economy and efficiency in operation, and of assisting and enlarg- 
ing the work of the electric plants, held, that such transmission 
line, though extending across the country over property not 
owned by the company, and over which it had only a license to 
go, would constitute an appurtenance to the existing plants from 
which the line was constructed, and be subject to the lien of a 
mortgage, which had been given before the transmission line had 
been constructed, and which was to cover the plants and their 
appurtenances, and which contained a clause covering additions 
and extensions and broperties to be afterwards constructed or 
acquired. 


: Such transmission line constructed from 

one of the electric lighting plants becomes an appurtenance and 
an integral part of such plant from the time construction is com- 
menced, its character in relation to the main property being de- 
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termined by the purpose for which it is being built, and its char- 
acter as such appurtenant part of the plant from which it is con- 
structed does not await its completion and operation as a part 
thereof. 


: Mortcace. Where the mortgage provides 
for the payment of further moneys in case improvements and ex- 
tensions are made, and the mortgagee, after the construction of 
such a transmission line has begun, advances moneys on tlie faith 
and credit of such construction, the acceptance of such moneys 
constitutes such an act on the part of the mortgagor as will sub- 
ject the transmission line to the lien of the mortgage. 

: Liens: Priortry. Where one furnishes material 
for the construction of such transmission line, after the line has 
been partly erected, held, on a claim for a mechanic’s lien, that 
his rights are subordinate to the lien of the mortgage. 

. The mere fact that the mortgage money 
was given with the intention that it should be used in the pur- 
chase or in the improvement or extension of the property does not 
render the mortgage subordinate to the mechanic’s lien, where it 
does not appear that the mortgagee had retained any control over 
the use of the funds furnished under the mortgage, and had not 
ordered or required, and had no power to order or require, that 
any extensions or improvements should be made. 


6. Appeal: TRUSTEE FOR BoNDHOLDERS. Held, that the trustee for 
the bondholders under the mortgage was entitled to bring an ap- 
peal to this court, where a judgment had been rendered sub- 
ordinating the lien of the mortgage to that of the mechanic’s lien. 


APvPEAL from the district court for Knox county: ANson 
A. WELCH, JupGE. Reversed. 


Fisher, Boyden, Kales & Bell, Albert M. Kales, W. D. 
Funk and William K. Otis, for appellants. 


Newman, Poppenhusen, Stern & Johnston, Montgom- 
cry, Hall & Young, Charles T. Farson and Raymond G. 
Young, contra. 


FLANSBURG, J. 

Action by plaintiff Roebling’s Sons Company to fore- 
close a mechanic’s lien upon an electric transmission line, 
the property of the Nebraska Electric Company, and for 
the construction of which plaintiff had furnished copper 
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wire. The Chicago Savings Bank & Trust Company, 
hereinafter called defendant, claim a prior lien by virtue 
of a trust deed. The sole controversy presented is be- 
tween these two lien claimants. The trial court found 
that the mechanic’s lien was the superior one, and from 
that decision and the decree in accordance therewith the 
trustees for the defendant and for others holding bonds 
secured by the trust deed bring this appeal. 

In March, 1917, the Nebraska Electric Company pur- 
chased the electric light and power plants situated, re- 
spectively, in the towns of Creighton, Wausa, Bloomfield, 
Hartington, Wakefield, and Emerson, all in Nebraska. 
During that month, and, in fact, to procure funds to ap- 
ply upon the purchase price, the Nebraska Electric Com- 
pany executed and delivered to the defendant Chicago 
Savings Bank & Trust Company the trust deed in ques- 
tion. This trust deed, or mortgage, as we shall call it, 
was, during April, 1917, filed of record in the several 
counties where the properties were situated. The mort- 
gage by its terms covered, by specific description, the real 
estate of each one of the electvic lighting plants and, by 
general terms, all buildings and improvements, the distri- 
bution systems in and about said towns, together with all 
the appurtenances of'said plants and systems. There was 
superadded to these several descriptions the following 
general description of property intended to be covered by 
the mortgage: 

“All engines, boilers, stacks, tanks, condensers, heaters, 
pumps, switchboards, dynamos, batteries, generators, 
pipes, connections, transformers, boilers, wires, meters, 
machinery, fixtures, tools, appliances and equipment of 
every kind and nature constituting the electric light and 
power plants in each of the above-named cities and vil- 
lages and the distribution systems connected therewith 
or appertaining thereto, with all the appurtenances and 
property of every kind relating to or used or intended for 
use in connection with said plants and systems, and all 
contracts, accounts, and other things of value pertaining 
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to the business heretofore conducted through or in con- 
nection with any of said plants, and the good will of such 
business. 

“All ordinances, contracts, franchises, instruments, li- 
censes, privileges, revenues, income, profits and rights of 
every kind now or hereafter in any manner held, owned 
or enjoyed by said Nebraska Electric Company; and all 
property, real, personal and mixed, of every kind and 
description, not hereinabove specifically described, now 
owned or hereafter acquired by said Nebraska Electric 
Company.” 

‘The mortgage provided for the immediate issuance of 
$100,000 in bonds, which bonds were issued and sold aud 
the net proceeds delivered to the Nebraska Electric Com- 
pany. The mortgage further provided for the imimediate 
issuance of another $25,000 in bonds. The proceeds from 
the sale of these bonds, it was provided, should be paid 
to the Nebraska Electric Company from time to time, and 
cnly in payment or to reimburse the company “for expen- 
ditures for, not more than four-fifths of the actual cost, 
and in no event for an amount exceeding the reasonable 
value, of property constructed or acquired as and for 
permanent additions to and extensions of the property of 
the company.” 

In September, 1917, the Nebraska Electric Company 
began the construction of the high tension electric trans- 
mission line in question. This line was to extend from 
Creighton for a distance of 314 miles to Bazile Mills, 
thence 1714 miles to the town of Wausa, and thence sev- 
eral miles to the town of Bloomfield, with the object of 
connecting the several electric lighting plants of the com- 
pany for the purposes of economy and efficiency in opera- 
tion, and for the purpose of allowing the steam generating 
plant at Creighton to furnish power to the other plants 
connected by this line. 

During the time that this work of construction pro- . 
gressed, the expenditures upon this and other improve- 
ments of the several plants were certified to the trustee 
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under the mortgage. The $25,000 in bonds was issued 
and sold on the receipt of these certificates, and from time 
to ‘time the net proceeds of these sales were remitted to 
the Nebraska Electric Company until, of November 14, 
1917, the company had received the remainder of the 
proceeds of these bonds owing to it under its agreement. 

The certificates upon which the proceeds of this $25,000 
in bonds were issued did not cover expenditures made 
upon the transmission line alone. There are items, some 
in the certificate of August 28, 1917, amounting to a 
tctal of $149.80, which are attributable to the expense of 
construction of this transmission line, and, in the cer- 
tificate of November 14, it appears that $21,380.71 had 
been expended upon the transmission system “connect- 
_ing Creighton, Bazile Mills, Wausa, and Bloomfield.” In 
that certificate, it may be further said, expenditures on 
improvements, other than on the transmission line in 
question, were also shown, making the total of the ex- 
penditures certified for improvements and extensions 
$30,909.38. On .receiving this certificate the trustee re- 
mitted a balance of $20,407.48 as proceeds from the sale 
of bonds. 

It was upon these certificates of August 28 and Novem- 

ber 14, and thus in part upon the faith of these expendi- 
tures in the construction of the transmission line in ques- 
tion, that the trustee remitted the proceeds of the sale of 
the $25,000 in bonds. 
' The Nebraska Electric Company continued with the 
construction of the transmission line, and on January 8, 
1918, poles had been set the entire distance, except for 114 
miles between Wausa and Bloomfield, and wire had been 
strung for some 2 miles distant beyond Bazile Mills to- 
ward Wausa. 

It was at that, time and at that stage of the construction 
cf this transmission line that the plaintiff, under con- 
tract of December 8, 1917, delivered its copper wire. The 
wire so delivered was used on that part of the line from 
anoint 114 miles east of Bazile Mills to Wausa Junction, 
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a point just outside of the town of Wausa. On March 1, 
1918, plaintiff filed a claim for a mechanic’s lien. 

The trial court held a mechanic’s lien attached to that 
portion of the transmission line extending from Bazile 
Mills to Wausa Junction, but that such lien attached to 
no other part of the Nebraska Electric Company’s prop- 
erty, and that such lien was superior to defendant’s mort- 
gage. 

Plaintiff contends that the transmission line across 
the country and along the highways, not constructed upon 
real estate belonging to the Nebraska Electric Company, 
but upon property in which the said company had only a 
license and no title interest, was personal property, and 
' that defendant’s mortgage would not attach to such per- 
sonal property acquired by the Nebraska Electric Com- 
pany after the mortgage had been given. 

This court has held that a mortgage, which is given 
to cover personal property to be afterwards acquired, or 
which is not in existence, as on crops yet to be planted, 
‘ or on the future increase of live stock, will not attach 
to such properties which are afterwards acquired or 
afterwards come into existence, unless there is some new 
and intervening act on the part of the mortgagor, after 
he has become possessed of the property, sufficient to 
subject the property to the lien of the mortgage. Cole v. 
Kerr,19 Neb. 553; Battle Creek Valley Bank v. First Nat. 
Bank, 62 Neb. 825. . 

In these cases the court pointed out that, to allow a 
person to mortgage properties which were to be acquired 
through his labor, would virtually be allowing him to 
nortgage his labor in advance of its performance, and it 
seems such was the primary reason given in this state for 
refusing to give such mortgages any validity. The prin- 
ciple has been extended, however, to the mortgaging of 
personal chattels generally, such as furniture to be after- 
wards acquired and placed in a hotel (New Lincoln Hotel 
Co. v. Shears, 57 Neb. 478), and to building materials 
which were to be afterwards purchased for the construc- 
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tion of extensions to a street railway system, but which 
materials were, in fact, never so used. Steele v. Ashen- 
jelter, 40 Neb. 770. 

In these cases the court has taken the position that it is 
against public policy to permit a person to mortgage 
what he does not have. A mortgage of future acquisi- 
tions might deter one from the effort of making acquisi- 
tions or of producing such property. 

In each of these cases the after-acquired property, 
sought to be subjected to the lien, had no potential exist- 
ence at the time the mortgage was given, and the property 
scught to be covered was in no sense an after-acquired 
accessory or appurtenance to property already in exist- 
ence and covered by the mortgage. 

We think the above-mentioned cases are quite different 
from the case of a mortgage given on a mechanical estab- 
lishment, and which covers the entire property con- 
structed, or to be constructed, and such future improve- 
ments, additions and extensions as are to become appurte- 
nant parts of such original property. Where the original 
property is improved by an extension or a newly added 
appurtenance, such addition is not a new and independent 
property, but becomes an integral part of the old, and, 
though the original property may be improved in char- 
acter and value, it would be difficult, if not impossible, to 
segregate in all cases the original properties from their 
improvements. Such mechanical establishments are con- 
stantly undergoing changes, due to the requirements of 
repair, obsolescence, and the necessity for progressive ex- 
tensions and improvements. A denial of the right of the 
cwners of such plants to provide that the mortgage should 
cover all after-acquired appurtenances to the plant would, 
through the course of time, by the process of improve- 
ments and changes in the plant, gradually allow a de- 
struction of the original security of the mortgage. 

The transmission line in question was an appurtenance 
to the electric lighting plants covered by the mortgage. 
It was an accessory to the plants. It was constructed 
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with a view only to assist in their operation. It could be 
utilized for no other purpose. Taken by itself, it is with- 
out use or value, except as salvage, a mere string of poles 
and wires, insufficient as security for either a mortgage 
or mechanic’s lien, but, as an integral part of the electric 
system, it will no doubt produce substantial economies in 
operation and, as such, be a valuable property. 

The terms of the mortgage are clearly sufficient to cover 
the property here involved. It is not essential that the 
transmission line be an indispensable part of the plant, in 
order that it be held to be an appurtenance, or that it be 
so interwoven with the entire system that the plants could 
rot be operated without it, but it is enough that it was 
constructed solely as a part of the system, as an exten- 
sion and improvement of it, and to assist in the operation 
of the work. 

The court, in Brady v. Johnson, 75 Md. 445, where the 
question was raised as to whether the newly-added prop- 
erty had become such a part of the original plant as to 
be subject to the lien of a mortgage, containing an after- 
acquired property clause, said (p. 449): “The levy upon 
the property in the possession of the trustees has been 
made upon the theory and contention, as set forth in the 
answer of the judgment creditors, that such property as 
that described in the schedule of the sheriff is not neces- 
sary or essential to the operation of the canal, and there- 
fore it is liable to execution. But from the nature of the 
property, its location, and connection with the canal and 
the use heretofore made of it, I cannot hesitate to con- 
elude that the property levied on is needed and essential 
to the operation of the canal. Jt is not a question whether 
the property be absolutely necessary or indispensable to 
the operation of the work, but whether it has been used, 
or is of a nature to be of practical use, in operating thé 
work. The wharf, and parcel of land connected there- 
with, as described, would certainly appear to be of a 
nature to be essehtial to the operation of the canal, and, 
from the evidence in the case, I think all the property 
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levied on is and will be of practical use in conducting the 
affairs pertaining to the canal and its operation. And 
that being so, it is clear, upon well-settled principles, 
that an execution will not lie, or will not be allowed to 
he executed against such property.” 

Electric transmission lines and similar structures, 
though extending beyond the real estate upon which the 
mechanical plant is situated, have been quite generally 
held to be such an appurtenance to the plant as will be 
considered a part of the plant and pass under a clause of 
a mortgage subjecting after-acquired property to the lien, 
and, furthermore, are held to be such an integral part of 
the plant as to subject the entire plant to a mechanic’s 
lien for work or materials rendered or furnished in the 
construction of such extension. Southern Electrical Sup- 
ply Co, v. Rolla FE, L. & P. Co., T5 Mo. App. 622; Badger 
Lumber Co. v. Marion Water Supply, E. L. & P. Co., 48 
Kan. 182, 187, 15 L, R. A. 652; Stearns L. & P. Co. v. Cen- 
tral Trust Co., 223 Ved. 962; Steger v. Arctic Refrigerat- 
ing Co., 89 Tenn. 458,11 L. R. A. 580; Keating Imple- 
ment & Machine Co. v. Marshall E. L. & P. Co., 74 Tex. 
605; Metropolitan Trust Co. v. Dolgeville EH. L. & P. Co., 
71 .N. Y. Supp. 1055; Wells v. Christian, 165 Ind. 662; 
New England Water Works Co. v. Farmers Loan & Trust 
Co., 1386 Fed. 521; Westinghouse Electric Mfg. Co. v. 
Citizens Street R. Co, 24 Ky. Law Rep. 334. 

In the case of Metropolitan Trust Co. v. Dolgeville E. L. 
& P. Co., supra, the court, speaking as to the policy of the 
law in that respect, said (p. 1058): “The mortgage in 
question, as must generally happen in such a case, was 
executed to secure bonds running for a long period of 
time, and liable to be scattered in the hands of many 
holders. It probably was executed, and said bonds issued 
(and in most cases a similar course would be followed), 
for the purpose of securing money with which to build 
and equip a plant. Every corporation of the same class 
as that to which defendant belongs will, at least if it is 
successful and prosperous and thrifty, desire from time 


264 NEBRASKA REPORTS. [Vor. 106 


Roebling’s Sons Co. v. Nebraska Electric Co. 


to time to extend its plant, purchase more modern ma- 
chinery, and replace old and worn-out construction with 
new construction. It becomes practically a matter of 
‘public necessity that, if bonds such as those involved in 
this action are to be available and merchantable in the 
public market, they must be secured through the lien 
of a mortgage upon such extensions and new property. 
No other course is practicable if the security and stand- 
ing of the bonds is to be maintained. If this course is 
not allowed, the more prosperous and’ more progressive 
a corporation issuing the bonds becomes, the less valuable 
the security of the latter through interchange of old 
property for new.” 

It is urged by the plaintiff that the.line in question was 
not an appurtenance nor an integral part of the plants, 
since it had never been completed, nor in operation, and 
hence had not become useful or beneficial or an accessory 
to the plants., It was, however, constructed from the 
company’s property at Creighton to Bazile Mills, and from 
there partially completed to and through the town of 
Wausa. It was attached to the plant of the company at 
the point where the construction of the line began and 
was obviously constructed as an appurtenance to. the 
plant. Though only partially completed, that did not 
prevent its character as an appurtenance from attaching. 
The object with which it was being constructed deter- 
mined its relation to the main properties. 

For still another reason we believe the property should 
be held subject to the lien of the mortgage. There was a 
new and intervening act. between the parties to the mort- 
gage, which, as we view it, would subject the property to 
the lien. After the electric transmission line had been 
partially constructed, and some $21,000 had been ex- 
pended upon it, the mortgage trustees forwarded the pro- 
ceeds of the $25,000 bond issue, with the express inten- 
tion that the moneys were to reimburse the Nebraska 
Electric Company for the expense of this construction. 
‘Certainly, the Nebraska Electric Company could not ac- 
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ccpt such moneys and deny that the transmission line, on 
the faith of the construction of which the moneys were 
advanced, had not become subject to the mortgage lien. 

The plaintiff, when it furnished its copper wire, was 
charged with notice of that provision of the mortgage, re- 
quiring the defendant to make immediate remittance of 
the proceeds of the $25,000 in bonds, in proportion to the 
value of the extensions of property that the Nebraska 
Electric Company should, from time to time, undertake 
and create. Plaintiff was bound to know that the struc- 
ture in question was an extension and an accessory to the 
plants covered by the mortgage. Manifestly, it could be 
nothing else. It was, in any event, covered by the terms 
cf the mortgage as a “permanent addition or extension,” 
owing to its close relation to the principal properties, and 
plaintiff was charged with notice that the mortgagee was 
obligated to advance moneys to pay for or reimburse the 
expense of its construction. The fact that the mortgage 
was filed and moneys advanced prior to the furnishing of 
the materials, upon which the claim of the mechanic’s 
lien was based, would, on this theory of the case, give the 
mortgage priority. Creigh Sons & Co. v. Jones, 103 
Neb. 706; Byers v. Chase, 102 Neb. 386. 

It is contended that the mortgagee was a promoter, 
and that the Nebraska Electric Company was merely an 
instrumentality through which the mortgagee acted, and 
that, for this reason, the rights of the mortgagee should 
be held subordinate to the claims of laborers and material 
men, who had contributed to the construction of the 
property. The record, however, fails to bear out this 
contention. What the value of these several plants was, 
‘in comparison with the initial $100,000 advanced to the 
Nebraska Electric Company, does not appear, and, with- 
out some other and further showing, the fact that the 
money advanced was applied upon the purchase price of 
these plants and that provision was made in the mort- 
gage for the further issuance of bonds to provide moneys 
for such extensions or improvements of the plants as the 
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Nebraska Electric Company should make, does not bring 
the case within the promoter rule. It does not appear 
that the mortgagee had any direction or control over the 
use of the funds to be furnished under the mortgage, nor 
that the mortgagee had required or could order or direct 
that any extensions or improvements should be made. 
The mere fact that the mortgage money was given with 
_ the intention that it should be used in the purchase or in 
the improvement or extension of the property does not 
render the mortgage subordinate to the mechanic’s liens 
thereafter attaching. Henry & Coatsworth Co. v. Halter, 
58 Neb. 685; Byers v. Chase, supra; Patrick Land Co, »v. 
Leavenworth, 42 Neb. 715; Hoagland v. Lowe, 39 Neb. 
397; Chaffee v. Sehestedt, 4 Neb. (Unof.) 740; Grand 
Island Banking Co. v. Koehler, 57 Neb. 649; Creigh Sons 
& Co. v. Jones, supra, 27 Cyc, 238. 

A further objection is raised to the right of the trustee 
under the mortgage to bring this appeal. This objection 
is based upon the assertion that the defendant Chicago 
Savings Bank & Trust Company isthe holder of all the 
bonds under the trust deed, and is the real party in in- 
terest, and should, itself, have appealed, if the decree 
of the lower court was unsatisfactory to it. The record, 
however, by stipulation shows that the bonds are owned 
by this defendant, or have been sold by it to bona fide pur- 
chasers for value. The trustee represented all bond- 
holders. The company’s mortgage provided that no bond- 
holder should have the right to institute suit for fore- 
closure or proceedings to protect rights under the mort- 
gage unless the holders of one-third of the bonds should 
request the trustee to do so, and he, after reasonable 
opportunity, have refused or failed to act. It was clearly - 
the intention, as indicated by the mortgage, that the 
trustee was to act in such proceedings for the protection 
of the interests of the bondholders. It seems clear to 
us that under such’a contract, and in view of our statute 
(Rev. St. 1918, sec. 7585), the trustee clearly had the 
right to bring the appeal. See 3 C. J. 656, sec. 524. 
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As the case is presented, it appears that a determina- 
tion of the validity of the mortgage as to the property in 
question, and its priority as to the mechanic’s lien, settles 
the matters in controversy. 

For the reasons given, the judgment of the lower court 
is reversed and the cause remanded for further proceed- 
ings. . ; 

REVERSED. 


ALBERT HLANDLIER, APPELLANT, V. KNIGHTS OF COLUMBUS, 
APPELLEE. 


Firzep June 6, 1921. No. 21515. 


Insurance: APPLICATION: AccEPTANCE. Where, in his application for 
insurance in a fraternal benefit association, the applicant agrees 
to be bound by the laws of the order providing that no insurance 
shall be effective unless approved by the head medical examiner, 
actual acceptance of the application by that officer is required to 
create a contract of insurance, and, if the applicant dies before 
such acceptance, no liability will arise upon the theory of implied 
contract, although the application was prevented from reaching 
said officer by the negligence of a subordinate lodge officer whose 
duty it was to transmit it. 


APPEAL from the district court for Lancaster county: 
FREDERICK E, SHEPHERD, JUDGE. Affirmed. 


Burr & Brown, for appellant. 


John A. Maguire and E. J. Hainer, contra. 


Dorsey, C. 

The appellant, Albert Handlier, a minor, by his next 
friend, brought this action against the appellee, the 
Knights of Columbus, a fraternal benefit association, upon 
an alleged contract of insurance in the sum of $1,000, upon 
the life of his brother, William Handlier, who died August 
22,1918. The deceased made written application in May, 
1918, was examined by the local examining physician, but 
the papers never reached the officers of the supreme coun- 


268 NEBRASKA REPORTS. [ Vor. 106 


Handlier v. Knights of Columbus. 


cil, and no benefit certificate was issued or delivered to the 
applicant. At the conclusion of the evidence, the court 
directed a verdict for the appellee and entered judgment 
dismissing the action. 

The undisputed facts are as follows: William Handlier 
made application in due form for insurance membership 
upon the regular printcd blank of the appellee, to which 
was affixed the regular medical examiner’s blank. He 
was examined upon this blank by the local medical ex- 
aminer, who passed and approved the applicant in due 
form thereon, and, after inclosing the application and 
medical examination in an envelope addressed to the 
supreme physician, gave it to a boy in his office to mail. 
The applicant, in conformity with the laws of the associa- 
tion at the time of his application, paid to the financial 
secretary of the local council the required membership fee 
cf $10, local quarterly dues in the sum of $2.50, and 70 
cents assessment for May, 1918, upon $1,000 insurance. 
He was initiated into the order, but paid no further dues 
cr assessments. In August, 1918, a notice was mailed to 
and received by him from the local financial secretary, 
stating that he was indebted to the council for assess- 
ments in the sum of $3.50 to October 1, 1918, local dues 
in the sum of $1.25, and 50 cents special assessment, total 
$5.25. After his death, on September 11, 1918, his father 
paid $4.55 to the financial secretary, who issued a receipt 
therefor in the name of th. deceased, itemized as follows: 
' “Monthly assessment to September 1, 1918, $2.80; council 
Cues, $1.25; special, 50 cents.” This was not tenderec 
back until after the action was commenced. 

The appellant pleaded the foregoing facts as establish- 
ing a valid contract of insurance. The appellee defended 
on the ground that no contract was ever made, because 
tke application did not reach and was never approved by 
‘the supreme physician, as required by the laws of the ap- 
pellee, and no officer of the supreme council ever passed 
or had the opportunity to pass upon the application, be- 
cause it never came into their hands. The further de 
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fense was made that, even if a contract had been entered 
into, the claim could in no event be valid because, under 
the laws of the order, the deceased was in suspension and 
his membership forfeited for nonpayment of dues and 
assessments at the time of his death. 

It must first be determined whether there was, in fact, 
any contract on the part of the appellee to insure the life 
ef William Handlier. That depends upon whether the 
application, which, in legal effect, was an offer to make 
a contract, was accepted. It was necessary that the minds 
of the parties should meet. The appellee’s mind or will 
in the transaction could be made manifest only through 
the officer or officers empowered under its laws to bind it 
in contracts of insurance. There was a clause in the 
printed application by which the applicant agreed to be 
bound by the laws of the order, which, among other things, 
provided that no officer or agent of the order or of any 
local council should have authority to waive any of the 
conditions upon which benefit certificates were issued or to 
vary or waive any of the provisions of the laws of the 
crder. 

It was further provided in the laws that, in case of in- 
surance applicants, election to membership should be 
conditional upon the approval of the application by the 
supreme physician and that no person should be initiated 
as an insurance member or entitled to a death benefit 
without such approval. The mode by which insurance 
membership in the order was obtained was that the ap- 
plication, if acted upon favorably by the lodge, should be 
referred to the local medical examiner, whose duty it 
was to examine the applicant and to forward the examina- 
tion, together with the application, to the supreme phy- 
sician, who, in turn, was required to notify the local 
council of his approval or rejection of the applicant, and 
also to indorse his approval or rejection upon the appli- 
cation and file it with the supreme secretary; the latter 
being charged with the duty of issuing benefit certificates 
tv insurance members. 
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The testimony of the local medical examiner wag that 
he inclosed the application in an envelope addressed to 
the supreme physician and intrusted it to an office boy to 
be mailed. The application never reached the supreme 
physician, according to his testimony. The supreme sec- 
retary also testified that he had no knowledge of it. 
There being no evidence of an express acceptance of the 
application, the question remains whether, under the cir- 
cumstances as stated, there could be, in law, an accept- 
ance by implication. 

The rule has been followed in this state, with regard to 
insurance upon property, that, where an insurance com- 
pany receives the application but delays the acceptance 
or rejection of it until after the loss occurs, acceptance 
will not be implied from the fact that such delay ensued; 
that there must be actual acceptance or there is no con- 
tract. St. Paul Fire & Marine Ins. Co. v. Kelley, 2 Neb. 
iUnof.) 720; Lowe v. St. Paul Fire & Marine Ins. Co., 80 
Neb. 499; Johnston v. Indiana & Ohio Live Stock Ins Co., 
94 Neb. 403. In each of these cases the application con- 
tained a recital to the effect that the insurance was not to 
be binding until the application had been approved by 
the home office, and the authority of the agent who took 
the application was limited to taking and forwarding aps 
plications to the company. 

In the case before us we are dealing with an applica- 
tion for fraternal benefit insurance containing an agree- 
ment by the applicant that he should be bound by the 
laws of the order providing that no person could become 
an insurance member or claim the death benefit until the 
application had been approved by the supreme physician, 
and providing further that no officer or agent could waive 
the conditions established by the laws of the order for the 
issuance of benefit certificates. In the instant case the 
application never reached the supreme physician or the 
head offices of the society, and the failure to pass upon the 
application was attributable to the local medical exam- 
incr, or to the neglect of the person to whom he intrusted 
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the application for mailing, and not to the home office, as 
was the fact in the cases hereinbefore cited. But, so far 
as the question of implied acceptance is concerned, we can 
perceive no difference in principle whether the delay was 
due to the failure of the local agent to forward the ap- 
plication or to the failure of the head officers to act upon 
it after it had been received. The question is whether 
cr not, after an application for insurance has been lodged 
vith an agent duly authorized to receive and forward it 
to the proper officer for approval or rejection, the insur- 
ance company or society becomes bound to act promptly 
upon it, to such extent that, if it does not, the inference 
will arise that a contract of insurance has been entered 
into. 

In Home Forum Benefit Order v. Jones, 5 Okla. 598, the 
applicant was examined by the local medical examiner 
on December 3, but the application was not forwarded 
to the head officers of the association for approval until 
after his death on December 20. In that case, as in this, 
the laws of the order provided that insurance should not 
be effective until approved by the head medical examiner. 

-It was contended that the local lodge officers had led the 
applicant to believe that his contract for insurance was 
complete when they took his application, adopted and 
initiated him as a member under the ritual, and accepted 
his membership fee and mortuary assessment, and that 
the negligence of the local officers in failing to forward 
his application was chargeable to the society. The court 
nevertheless held that “delay upon the part of the local 
lodge in forwarding the application to the grand lodge 
will not create a contract in the face of the provisions of 
the constitution and laws of the order.” 

The weight of authority supports the rule that delay 
in passing upon the application will under no circum- 
stances be equivalent to or a substitute for actual accept- 
ance by the insurer. Bradley v. Federal Life Ins. Co., 295 
Tl. 381. See case note to Northwestern Mutual Life Ins. 
Co. v. Neafus, 36 L. R.A. n. s. 1211. 
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There is a line of authority holding an insurance com- 
pany liable in tort for negligent delay in passing upon an 
application, upon the theory that there is a duty to act 
and to notify the applicant promptly. Duffie v. Bankers 
life Ass’n, 160 Ia. 19; Boyer v. State Farmers Mutual 
iTail Ins. Co., 86 Kan. 442. This view was adhered to by 
this court in Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 
three of the justices dissenting. In National Union Fire 
Ins. Co. v. School District, 122 Ark. 179, it was held that 
the insurance company was not liable for failure of its 
soliciting agent to forward the application, either upon 
the theory that a contract had been consummated or upon 
the theory of an action in tort. 

In the case before us, the appellant is not aided by the 
authorities supporting the right of action in tort for 
negligent delay, for the reason that the petition is 
- founded squarely upon alleged contract, and not upon the 
theory of tort. We are convinced that there was no ac- 
ceptance of the application by inference from the facts 
and circumstances in this record and, therefore, no con- 
tract upon which the action could be based. 

No contract being shown, no theory is maintainable 
either that there was a forfeiture for nonpayment of as- 
sessments or a waiver thereof by virtue of subsequent 
acts of the officers of the local council, and those con- 
tentions need not be discussed. 

We recommend that the judgment be affirmed. 

Prr CurIAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
and this opinion is adopted by and made the opinion of 
the court. 

AFFIRMED. 


FRANK SEBERGER, APPELLEE, V. GrorGE W. Woop ET At., 
APPELLANTS. 


Firep June 6, 1921. No, 21477. 


1. Statute of Frauds: Sate or Lanp: Contract. A contract for the 
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sale of real property is valid and binding upon the owner of the 

property, when subscribed by his agent who has been author- 

ized in writing by said owner to enter into said agreement. 

: Section 2628, Rev. St. 1913, held to have 

no application to the provisions of section 2650, Rev. St. 1913, au- 

thorizing an agent by writing to subscribe a contract for the sale 
of lands. 

38. Brokers: Sate or LAND: AUTHORITY oF AGENT. Where the owner 
of real estate signs a writing authorizing an agent to bargain and 
sell real estate within a certain time, at a stated price, and upon 
certain terms, and further agrees to furnish abstract and convey 
the lands on sale of same, held, that the agent was authorized to 
enter into a contract for sale of said lands. 


APPEAL from the district court for Rock county: Ros-— 
ERT R. Dickson, Juper. Affirmed. 


J.J. Harrington and A. W. Scattergood, for appellants. 
J. A. Donohoe and J. A. Douglas, contra. 


Heard before Morrissey, C.J., ALpRicH, Day, DmAnN, 
FLANSBURG, Lerron and Ross, JJ., Be@tey and Lasiin, 
District Judges. 


Brevey, District Judge. 

On May 15, 1919, George W. Wood, being the owner of 
the lands and the holder of the school land lease therein 
described, executed and delivered to F. L. Hutton a writ- 
ing as follows: 

“931. Contract for sale of farm. State Journal Co., 
Lincoln, Neb. Office of F. L. Hutton, Real Estate and 
General Agents, Ainsworth, Nebraska. 

“Farm No. ———. The W.1% Sec. 31, W.% S.E.¥\% See. 
31 and S.W.%4 N.E.% of Section 31 in Township 29 North 
of Range 17, containing 440 acres. Number of acres 
prairie, ————-. Number of Forest Trees, ———. How 
watered, ———-. Number of acres under cultivation, 

Number of acres fenced, ———-. Number and 
kind of fruit trees, ———-. Description of dwelling 
house, ————. Lease on N.E.14 Sec. 36-29-Range 18, 

Description of buildings, ———-. Lowest price 


bo 
“1 
tay 
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and terms of sale, fifty dollars per acre for deeded land 
and twenty-five hundred dollars for school land lease, all 
cash, or will take one-half cash and bal. on 5 years time 
at 6% Int. payable semi-annually. Taxes, Dis- 
tance from R. R. Station, Distance from school 
house, Quality of land, 

Contract. 

“TI, Geo. Wood, of Ainsworth of the county of Brown 
and state of Nebr., do hereby authorize I". L. Hutton of 
Newport, Nebraska, to bargain and sell the above lands 
at the price set forth, and do hereby agree that I will 
convey as above said lands on sale of the same. I further 
agree that the above described lands shall be left with said 
I. L. Hutton for sale as above, for the term of sixteen 
days from date hereof in full for all trouble in showing or 
advertising said lands. I will furnish abstract in case of 
sale, and I agree not to place the property in the hands 
of any other agent during the continuance of this agree- 
ment. G. W. Wood. 

“Dated at Ainsworth, Nebraska, May 15, 1919.” 

On May 19, 1919, I°. L, Hutton, as agent, entered into a 
written contract with Frank Seberger, by the terms of 
which Seberger agreed to purchase the said premises for 
the sum of $24,500, payable as follows: $1,000 in cash; 
$10,500 on or before July 1, 1919, at which time deed 
was to be executed, and to give mortgage back on the 
deeded land for $13,000, five years’ time, interest at 6 per 
cent, payable semi-annually. This contract was signed 
“George Wood, by I*. L. Hutton, his agent; Frank Se- 
berger, party of the second part,” in the presence of one 
witness. After the execution of these contracts and on 
May 20, 1919, Wood entered into a contract in writing by 
which he agreed to convey the premises to Earl Peterson, 
who immediately went into possession of the same. Frank 
Seberger brought this action for specific performance 
against Wood and Peterson as defendants. The trial 
court found that Hutton was duly authorized under the 
contract of May 19, 1919, to sell the lands and make con- 
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tract therefor; that he entered into a contract with 
‘Seberger for the sale of the same, and that Wood was 
‘bound thereby; and that Peterson had notice of such sale 
.and of the rights of Seberger thereto at the time he en- 
tered into his contract of purchase with Wood; and de- 
-creed specific performance of Seberger’s contract and that 
Peterson vacate and surrender possession of the premises 
to Seberger. Wood alone has appealed. 

Appellant contends that Hutton was without authority 
‘to sign the contract of sale to Seberger in the name of his 
principal, because the contract of agency was not signed 
‘by both Wood and Hutton, as required by section 2628, 
Rey. St. 1918. His position is stated in his brief as fol- 
lows: “The real point which we will rely upon in this 
‘ease for a reversal is that Hutton is not the agent of the 
defendant, Wood; that while the defendant, Wood, signed 
‘the contract of agency, that contract of agency was never 
‘completed as it was never signed by the claimed agent, 
F. L. Hutton.” 

It is conceded that to be enforceable the contract must 
comply with the provisions of the statute of frauds as con- 
tained in sections 2625 and 2650, Rey. St. 1918. Section 
2625 provides: “Every contract for the leasing for a 
longer period than one year from the making thereof, or 
‘for the sale of any lands, shall be void unless the contract 
‘or some note or memorandum thereof be in writing and 
‘signed by the party by whom the lease or sale is to be 
‘made.” Section 2650 reads as follows: “Every instru- 
‘ment required by any of the provisions of this chapter to 
“be subscribed by any party may be subscribed by his agent, 
‘thereunto authorized by writing.” The whole case rests 
upon the construction of the phrase “may be subscribed by 
“his agent thereunto authorized by writing.” 

The supreme court of California construed a similar sec- 
‘tion of their statutes in the case of Bacon v. Davis, 9 Cal. 
-App. 83, and said: “In simple language, the section pro- 
vides substantially that any agreement for the sale of real 
*property to be valid and binding must be subscribed either 
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ky the owner of the property or by his agent who has been 
authorized in writing by said owner to enter into such an 
agreement. The word ‘thereunto’ has its ordinary signifi- 
cation of ‘to that’? and is obviously an elliptical form of 
expression for the phrase ‘to do that.’ Hence, as far as 
the agent is concerned, he must be authorized in writing 
‘to do that,’ in other ‘words, to execute an agreement of 
sale, to make it binding and operative.” 

In Spanogle v. Maple Grove Land & Live Stock Co., 104 
Neb. 342, it is said: “A contract of an agent in the name 
of his principal, for the sale of land, is void unless the 
authority of the agent to make the sale is in writing 
signed by the principal.” 

It is, therefore, plain that it is unnecessary under sec- 
tion 2625 that an agent sign the writing authorizing him 
to subscribe a contract for the sale of real estate, it being 
a sufficient compliance with said section if said writing is 
signed by the principal, and a contract for the sale of 
real property is valid and binding upon the owner of the 
property when subscribed by his agent who has been au- 
thorized in writing by said owner to enter into said agree- 
ment. 

Section 2628, Rev. St. 1918, does not originate in the 
statute of frauds, but was enacted in 1897, and is section 
1, ch. 57, Laws 1897. It provides that every contract for 
the sale of land between the owner thereof and any broker 
or agent shall be void unless in writing signed by both 
parties, describing the land and setting forth the commis- 

sion. Previous to its enactment there was no law in this 
‘state requiring commission contracts for the sale of land 
to be in writing, and innumerable actions had been 
brought by real estate brokers against the owners of real 
estate to enforce the collection of commissions for ne- 
gotiating sales which in many instances were never com- 
pleted, and it was to remedy this evil that the section was 
passed. Danielson v. Goebel, 71 Neb. 300. Such con- 
tracts can have no application to the provisions of section 
2625, they being merely contracts for compensation be- 
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tween the broker and the owner. As said in Young v. 
Ruhwedel,119 Mo. App. 231: “It is not to be regarded as 
a ‘contract for the sale of lands’ but as an agreement en- 
listing the services of another to aid the owner in effect- 
ing a sale.” It has been repeatedly held by this court that 
such contracts are mere listing agreements between the 
owner and the broker, whereby the broker is to procure a 
purchaser and receive compensation for that purpose. 
Gould v. Rockwell, 105 Neb. 724; Whitehouse v. Gerdis, 95 
Neb. 228; Ross v. Craven, 84 Neb. 520; Aliller v. Wehr- 
man, 81 Neb. 388. 

The trial court correctly construed the agreenient to be 
one of express authority to Hutton to enter into the con- 
tract pursuant to its terms. Where the owner of real 
estate signs a writing authorizing his agent to bargain 
and sell real estate within a certain time, at a stated price, 
and upon certain terms, and further agrees to furnish 
abstract and convey the lands on sale of the same, it is a 
sufficient authorization to the agent to make a written 
contract of sale for his principal. Whitehouse v. Gerdis, 
supra; Peterson v. O’Connor, 106 Minn. 470. 

The decree of the district court was right and is 

AFFIRMED. 


STATE, EX REL. KENNETH W. MCDONALD ET AL., APPELLEES, 
v. WILLIAM I. DYSON, APPELLANT. 


Fitep JUNE 6, 1921. No. 21881. 


1. Sheriffs: RemMovaL: Proor. In an action brought for the removal 
of a sheriff under the provisions of section 50, ch. 187, Laws 1917, 
for failure to do his duty in the enforcement of the provisions of 
said law, satisfactory evidence that the respondent himself gave 
away or sold intoxicating liquor is sufficient to sustain an allega- 
tion in a complaint charging that the respondent permitted in- 
toxicating liquors to be given away in his presence and with his 
knowledge. 

2, Appeal: Swerirrs: Removat: PxLeaprnc. An action under the 
provisions of section 50, ch. 187, Laws 1917, for the removal of a 
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sheriff for failure to do his duty in the enforcement of said act, 
is a civil proceeding, and the respondent is required to file an 
answer to the petition or complaint as in any other civil action. 
If the respondent fails to file an answer questioning the constitu- 
tionality of said act, or fails to tender that issue by. demurrer, 
motion, or objection to the offer of testimony in the trial court 
before judgment, and said cause is tried in the lower court upon 
the theory that respondent filed a general denial, or entered a 
plea of not guilty, this court will not consider the question of the 
constitutionality of said act if presented on appeal. 


APPEAL from the district court for Morrill county: 
RarpH W. Hopart, Jupcn. Affirmed. 


R. J. Greene and H. OC. Wilson, for appellant. 


Clarence A. Davis, Attorney General, C. L. Dort and 
KK. W. McDonald, contra. 


Heard before Morrissey, C.J., FLANSBURG and Ross, 
JJ., BeGLEY and Lesuir, District Judges. 


Lesuin, District Judge. 

This is an action brought in Morrill county, by the 
State, ex rel. Kenneth W. McDonald, County Attorney, 
and Clarence A. Davis, Attorney General, Relators, 
against William I. Dyson, Sheriff, under the provisions of 
chapter 187, Laws 1917. 

A petition was filed in the district court on the 14th 
day of December, 1920, which broadly charges the re- 
spondent with failing and refusing to enforce the laws 
of the state of Nebraska generally, and with wilfully 
neglecting, failing and refusing to perform his duty as 
sh.riff in the enforcement of the provisions of chapter 187, 
Laws 1917, and of habitual drunkenness, and wilful 
neglect of duty in failing to faithfully perform numerous 
other duties devolving upon him as sheriff during his term 
of office. 

A special appearance was filed by the respondent, which 
was overruled by the court, and, following this, a motion 
was filed by the respondent to require the relators to make 
their petition more definite, which was overruled. No 
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answer was filed by the respondent, but the case appears 
to have been tried upon the theory that the respondent 
filed a general denial. At the conclusion of the evidence 
and argument of counsel the court found that the allega- 
tions of relators’ petition relative to respondent giving 
away and receiving intoxicating liquors were sustained 
by the evidence, but that the allegations charging respon- 
dent with selling liquors were not sustained by the evi- 
dence. The court entered a judgment finding the respon- 
dent guilty of giving away and receiving intoxicating 
liquors contrary to law and ousting him from office as 
sheriff of Morrill county. From this judgment and order 
overruling respondent’s motion for a new trial the re- 
spondent has appealed to this court. Numerous assign- 
mvnts of errors are relied upon by respondent for reversal, 
kut we do not deem it necessary to give consideration to 
all of them. : 

No issue as to the constitutionality of. the section of 
chapter 187, Laws 1917, under which this action is 
brought, was tendered by the pleadings in the court be- 
low. The respondent filed no answer, nor did he demur to 
the petition, nor move to quash the same, nor object to the 
hitroduction of testimony upon the ground that section 
50 of said act was unconstitutional. This is a civil ac- 
tion, and the respondent for the first time raised the ques- 
tion of the constitutionality of this law in his motion for 
anew trial. The case was tried upon the theory that the 
defendant had filed a general denial to the petition. We 
must decline to consider the question of constitutionality 
at this time, since it was not tendered as an issue at the 
trial of the case in the court below. If the respondent de- 
sired to raise that question he should have demurred to 
the pctition, or tendered it as an issue in his answer; or 
inoved to quash or dismiss the petition, or objected to the 
introduction of testimony upon the ground: that the sec- 
tion of the law under which said action was,commenced 
was unconstitutional. Not having done any of these, and 
the cause having been tried upon the theory that the law 
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was constitutional, this court should not now consider 
that question. 

The important question for consideration is whether 
the evidence is sufficient to sustain the judgment of the 
trial court. 

Paragraph 5-A charges that the respondent within the 
present term of his office failed and refused to do his duty 
in the enforcement of the provisions of chapter 187, in 
that he permitted intoxicating liquors to be given away 
end disposed of with his knowledge, and permitted it to 
be transported and kept in places other than dwelling 
houses or residences. é 

Paragraph 5-B charges that the respondent on or about 
the month of June, 1919, sold liquors to a person, or 
persons, in Morrill county, contrary to the provisions of 
chapter 187. 

The trial court found that the allegations in the peti- 
tion charging the respondent with selling intoxicating 
- liquors were not sustained by the evidence, but further 
found that the allegations relative to respondent giving 
away and receiving intoxicating liquors to and from dif- 
ferent persons were sustained by the evidence. A perusal 
of the petition discloses that it charges respondent with 
Selling it himself, and permitting it to be given away. The 
respondent’s contention is that, the court having found - 
there was no evidence to sustain the charge that the re- 
spondents sold intoxicating liquors, the evidence will not 
sustain the finding that he gave it away, for the reason, 
as respondent contends, that it is not charged in the 
petition that he gave it away. The only direct evidence 
with reference to disposition of intoxicating liquors by 
the respondent is found in the testimony of the witness 
Dugger, who testified to having seen the respondent de- 
liver a bottle of whiskey to one Wiles and received a 
check back from him in June, 1919. The testimony of 
Dugger is as follows: “Q. Do you know William I. Dy- 
sen? A. Yes, sir. Q. How long have you known him? 
A. Ever since I can remember. Q. Do you know him 
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since June 9, 1919? A. Yes, sir. Q. Whereabouts —id 
you see him? A. In town here. Q. Did you ever see him 
up here at the stock-yards? A. Yes, sir. Q. Any one 
else present? A. Yes, sir; R. L. Wiles. Q. That is Rich 
Wiles? A. Yes, sir. Q. Did you see any transaction be- 
tween him and Mr. Dyson there at the stock-yards? A. 
Yes; I saw Mr. Dyson give Wiles a quart of whiskey. Q. 
That was in June, 1919? A. Yes, sir. Q. Did you see 
these same parties in the month of July of that year? 
A. Yes, sir. Q. Where? A. Out there south of Wiles’ 
place. Q. Any transaction occur there? A. I saw Bill 
Dyson sell—I guess he sold it—Wiles gave Bill a check 
for a gallon of whiskey. Q. That was all in Morrill 
county? A. Yes, sir.” 

The respondent’s counsel appears to argue that, since 
the trial court found that the evidence did not sustain the 
charge that the respondent sold liquors, there is no evi-: 
dence under the allegations of the petition to support the 
finding that the respondent gave it away; in other words, 
since he had been charged, first, with having sold it, and, 
second, with permitting others to give it away, the court 
could not find him guilty of giving it away. under the 
allegations of the petition charging that he sold it. We 
cannot agree with counsel in this. If the evidence satis- 
fied the trial court that the respondent gave the intoxi- 
cating liquor to Wiles in June, 1919, but did not satisfy 
him that Wiles paid for it, then the court could properly 
find the respondent guilty of giving away intoxicating 
liquors under the charge in the petition that he sold it, 
since giving away and selling intoxicating liquors are the. 
same offense under this law. The allegations of the peti- 
tion are very general, and the trial court may have erred 
in not sustaining the respondent’s motion to require the 
relators to make their charges more specific. However, 
it does not appear from the record, or brief of respondent, 
that the substantial rights of the respondent were af- 
fected by reason of the trial court’s failure to require the 
petition to be made more specific, and this error was, 
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therefore, without prejudice. 

The evidence is conflicting and some has been received 
that relates to no issue in the case. The trial was had, 
however, to the court, and the judge thereof is presumed 
not to have considered evidence that was incompetent. 

The section of the law under which this proceeding was 
instituted is broad in its scope and purpose. It provides 
that, if a sheriff fails to do his duty, neglects to do his 
duty, or refuses to do his duty in the enforcement of this 
law, he may be removed from office. Evidently the legis- 
lature intended that, if the law was being violated and the 
sheriff was failing habitually to do his duty because of 
incompetency, inefficiency, or unwillingness to aid in its 
enforcement, there should be a direct method provided by 
law for his summary removal. 

That the provision which denies the respondent the 
. right to supersede the judgment may, in some instances, 
work an injustice is conceivable. This law is the creation 
of the legislature, however, and must be construed ac- 
cording to its obvious meaning, regardless of any con- 
tingency which the court may think the legislature should 
have provided against. 

As we view it, the evidence not only sustains the find- 
ings and judgment of the trial court, but justifies us in 
finding, further, that the respondent had wilfully failed, 
neglected and refused to do his duty in the enforcement 
of the liquor laws during the present term of his office. 

There being no revevsible error, the judgment of the 
district court is 

AFFIRMED. 


Tienry MACKE, APPELLEE, V. MARY WaAGENER, APPELLANT. 
Firep June 6 1921. No, 21265. 


1. Libel and Slander: Evipexce: ApMISSIBILITY or DrEcREE. On the 
trial of an action for slander, a decree in an equitable action be- 
tween the same parties canceling certain notes given by defendant 
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in attempted settlement of the damages growing out of such 
slander, on the ground that they were “without consideration,” 
was received in evidence over objections of plaintiff; such decree 
had been affirmed, but upon the ground of undue influence, the 
supreme court expressly holding that they were not without con- 
sideration. Held, that the objections should have been sustained. 
2, Trial: Excerrion: WaArtver. By introducing in evidence, upon re- 
buttal, the opinion of the supreme court, plaintiff did not waive 
his exception to the ruling of the trial court admitting the decree. 


’3 New Trial: ApMISSION oF DECREE: PREJUDICIAL Error. The de- 
cree was immaterial and incompetent evidence, and had a ten- 
dency to mislead the jury, and its admission was therefore preju- 
Gicial error calling for a new trial. 


APPEAL from the district court for Boone county: 
I’reperick W. Burton, JUDGE. Reversed. 


Vail & Flory and William L. Dowling, for appellant. 


W. R. Patrick, V. E. Garten and Benjamin 8S. Baker, 
contra. 


Heard before Morrissey, C.J., Day, DEAN, FLANSBURG 
and Ross, JJ., Repicx, District Judge. 


Repick, District Judge. 

This is an action for slander brought by Mary Wagener, 
plaintiff, against Henry Macke, defendant; this is the re- 
verse of their designation in the record, but for purposes of 
clearness they will be placed in their true position in th‘s 
opinion. 

The present action is the development of the following 
facts: On March 30 and 31, and April 1, 1915, Macke is 
alleged to have spoken and published certain slanderous 
words of and concerning Mary Wagener, and on April 7, 
1915, in an attempted settlement of the claim of the latter 
for damages, Macke executed and delivered to her four 
notes aggregating $3,000, secured by mortgage upon cer- 
tain lands in Boone county, Nebraska. On April 14, 
1915, thereafter, Macke brought a suit in equity in the 
Gistrict court for Boone county against Mary Wagener to 
cancel said notes and mortgage, alleging that they were 
procured from him by duress and undue influence on the 
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part of the friends and agents of said Mary (she not hav- 
ing taken part in the negotiations) and were without con- 
sideration. Mary answered, denying all duress and undue 
influence, and set up in part the speaking of the slander- 
ous words, and alleging that the release of her claim for 
damages on account thereof was the consideration for said 
notes, Macke replied by a general denial and setting up 
some special defenses. The trial resulted May 15, 1916, 
in a decree for Macke finding that the notes were “void for 
want of consideration,’ canceling them, and granting a 
perpetual injunction. 

Mary Wagener prosecuted an appeal to this court, and 
the decree of the district court was affirmed as modified, 
the opinion being written by Cornish, J. (Wagener v. 
Jungels, 102 Neb. 123), in which he said, speaking for the 
court: “We are unable to agree with the trial court that 
the incident was of such trifling nature that the court can 
say, as a matter of law, that the words used were not 
slanderous, nor sufficient to base a claim for damages.” 
But it was held that the circumstances surrounding the 
execution of the notes and mortgage, “while not amount- 
ing to duress, did amount to a social and mental force 
exerted upon him (Macke) controlling the free action of 
his will, and preventing that voluntary action in the giv- 
ing of the notes which equity will relieve against on ‘the 
ground of undue influence.” 

It was further held that it would be inequitable that 
Mary Wagener’s claim for damages should be lost by 
running of the statute of limitations while the equity suit 
was pending, she having defended said suit in good faith 
upon the ground that undue influence was not exerted; 
and she was therefore permitted, at her election, “to 
plead, setting up her alleged cause of action against 
Macke, and, upon issues being joined, the cause tried asa 
Jaw action for damages;” and the cause was remanded 
for further proceedings as indicated. 

Thereupon, following the filing of the mandate of this 
court, Mary Wagener, described as defendant, filed her 
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yetition in slander against Macke, described as plaintiff, 
in the district court, wherein she began: “Comes now 
Mary Wagener and files her petition in purswance of the 
mandate of the supreme court in this case and complains 
of Henry Macke, and says:’ The petition then proceeds 
at great length to set out the speaking by Macke, con- 
cerning plaintiff, in the presence of numerous persons, of 
words in the German language, which translated meant: 
“You have got man’s fever or otherwise you would not 
want to sit here with the men.” “She squeezes herself 
into the pew like a bull to heifers in the cornfield,’ and 
other words of like import, all of which, plaintiff alleged, 
were understood by those who heard them and were in- 
tended to charge plaintiff “of having an uncontrollable 
sexual desire,” etc.; the petition closing with a prayer 
for $12,000 damages. 

Defendant Macke answered, denying generally the alle- 
gations of the petition, and that the words spdken had, or 
were understood as having, any opprobrious meaning, and 
alleging that, properly translated, his words meant, “if 
she has man’s fever,” or “if she wishes to be amongst men- 
folks,” “why does she not marry one?” and “she squeezes 
herself into the seat like’ a steer in the cornfield,” etc. 
And then follow allegations of matters claimed to be in 
cxplanation or excuse, not necessary to set out. Plaintiff 
replied generally. 

Upon the issues so framed trial was had before the dis- 
trict judge and a jury, which resulted in a verdict for the 
plaintiff for one cent damages. Motion for new trial hav- 
ing been overruled, plaintiff brings the case here on ap- 
peal, alleging error: (1) In allowing counsel for de- 
fendant to recite the history of the equity case in his open- 
ing statement; (2) in admitting in evidence the plead- 
ings and decree in the equity suit; (3) in overruling 
plaintiff’s motion for a new trial. 

The first two assignments may be considered together, 
as they involve but one principle of law, which is ap- 
plicable to both. The bill of exceptions shows the fol- 
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lowing proceedings during the opening statement by coun- 
sel for defendant Macke: 

“Mr. Patrick: The evidence will further show, gentle 
men, that this preliminary meeting was followed by an- 
other one later in the evening at the priest’s house, at 
which the priest obtained a note from Macke, in favor of 
the housekeeper, Mary Wagener, for the sum of three 
thousand dollars. 

“Mr. Dowling: The defendant, who is now the plain- 
tiff, objects to counsel in his opening statement going into 
the details of the transaction tried out in the former case, 
because the same is incompetent, immaterial, and irrele- 
vant, and prejudicial, and moves the court to exclude such 
statements. 

“Motion overruled. Defendant excepts.” 

“Mr. Patrick: Counsel went into the statement that 
there was a meeting at Mr. Vail’s office, and— 

“Mr. Dowling: Defendant-plaintiff objects to the state- 
1went of counsel just made, and moves the court to strike 
cut the statement and instruct the jury to pay no atten- 
tion to it, for the reason that wone of the matters and 
things suggested are capable of proof and are immaterial 
ix the present case, because the other case, or branch of 
the case, is settled and determined, and this is a suit for 
siander, and the statement is prejudicial to the rights of 
Mary Wagener. 

“Court: That may be true, but I don’t know, in the 
present situation of the case. Motion overruled. De- 
fendant excepts. : 

.“Mr. Patrick: There was a proceeding to cancel the 
notes and mortgage in this suit, which was begun orig- 
inally by Henry Macke, as plaintiff, v. John W. Jungels, 
the priest, and Mary Wagener, his housekeeper, and it re- 
sulted in a trial in this court, in which the mortgage and 
notes were canceled. The case found its way to the su- 
preme court and was decided there, in which the judgment 
of this court was affirmed, and on October 15, 1918— 
about three years and six months after the occurrence of 
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the events in the chapel and the church—this petition was 
filed in this case, charging that Mary Wagener was griev- 
iously injured in the sum of fifteen thousand dollars by a 
controversy provoked and precipitated by herself, as the 
evidence will show, as I have stated, in substance and as 
briefly as I can, the particulars concerning— 

“Mr. Dowling: I move to strike out all this statement, 
which amounts to testimony of counsel, for the reason 
that all of the transaction respecting the former trial, 
the decision of the court, etc., in this case, is not subject 
to proof under the issues here, because the facts are not 
stated correctly and because the statement is made for 
the purpose of prejudicing the minds of the jury, and the 
entire judgment and transaction is not stated truthfully 
or completely. 

“Court: Of course, it would be entirely different if we 
had two separate cases; but it is all one case. 

“Mr. Dowling: They are two separate cases, to all in- 
tents and purposes, your honor.” 

Later on, the trial court received in evidence the plead- 
ings and decree in the equity case, oxennuliag plaintiff’s 
objection as follows: 

“Mr. Dowling: To each of which the defendant, Mary 
Wagener, objects, because the same is incompetent, ir- 
relevant and immaterial, and tends to raise a collateral 
issue and is prejudicial to her rights; and for the reason 
that the decree offered as Exhibit 8 has been modified and 
the case reversed by the supreme court of the state of Ne- 
braska.” 

Beyond doubt, the trial court erred in permitting to be 
made these statements of defendant’s counsel referring to 
the equity case and in refusing to instruct the jury to 
disregard them; also in admitting the pleadings and de- 
cree in that case. Adams v. Fisher, 83 Neb. 686. In fact, 
appellee’s counsel do not discuss nor cite any authority 
upon the question, but impliedly concede the point in 
their brief: “Perhaps the opening statements of Macke’s 
counsel and the introduction of the pleadings in the equity 
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case might have been irregular or surplusage unless with- 
drawn from the consideration of the jury in a proper in- 
struction”—but argue: 

(1) That, in the absence of the court’s instructions 
from the record, it will be presumed the offending matter 
was withdrawn from the consideration of the jury; but at 
the close of the hearing in this court appellant was given 
permission to supply the instructions, and they have been 
made a part of the record, and contain no reference to the 
above matters. 

(2) That appellant invited the error by referring to 
the mandate of this court in the first paragraph of her 
petition, as above set out. We think this argument more 
facetious than persuasive, recalling the excuse of the lion 
for devouring the lamb that “He tried to bite me,” and in 
a manner justifying an infraction of the second para- 
graph of section 9 of the Bill of Rights prohibiting cruel 
and unusual punishment. 

(8) That the error, if any, was cured by the trial 
court admitting in evidence the opinion of this court af- 
firming and modifying the decree in the equity case, ex- 
cerpts from which are cited above. We think plaintiff 
should not be charged with complicity in the error com- 
plained of; the immaterial and incompetent evidence had 
been received with the approval of the court, and plain- 
tiff was not required to rely upon her exception, but 
might reasonably proceed in accordance with the view of 
the trial court and offer evidence of a similar character to 
rebut the inferences which might be drawn from defend- 
ant’s evidence without waiving the objection. See v. 
Wabash R. Co., 123 Ia. 443; City of Chicago v. Spoor, 190 
Tll. 340, citing, San Antonio & A. P. R. Co. v. De Ham, 54 
S. W. (Tex. Civ. App.) 396; Richardson v. Webster City, 
111 Ia. 427; Horres v. Berkeley Chemical Co., 57 S. Car. 
192; Washington Township Farmers C. F. & G. L. Co. v. 
McCormick, 19 Ind. App. 664. 

In the case last cited the court said: “After the court 
had held, over appellant’s objection, that the evidence was 
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competent; * * * appellant, in seeking to overcome 
the case made by appellee, could follow the theory laid 
down by the court without impliedly admitting the court’s 
theory to be right and without waiving his right to ques- 
tion the court’s action.” 

This brings us to the third and last assigument, which 
involves the question whether the errors pointed out were 
prejudicial. There is some diversity of opinion among the 
cases as to where the burden lies to prove the error 
prejudicial, but the long-established rule in this state is 
that, where immaterial and irrelevant testimony has been 
admitted over objection, and which may have a tendency 
to mislead the jury, it is good ground for a new trial. 
Simpson v. Armstrong, 20 Neb. 512; Harrison v. Baker, 
15 Neb. 43. 

Coss, J., in the case last cited, said: “While we may 
not be able to see what particular effect this testimony 
had upon the jury, it was well calculated to divert their 
- minds from the true issues involved in the case, and it 
was the right of the defendant to have his case go to the 
jury without being incumbered with illegal or irrelevant 
matter.” 

The same rule is announced in George v. K. é D. M. R. 
Co., 538 Ta. 508, 505: “When such evidence is admitted, 
which bears upon the issues and questions to be consid- 
ered by the jury, prejudice must result therefrom unless it 
can be satisfactorily shown that such was not the case, 
and this should affirmatively, not negatively, appear. In 
other words, the court must be able to say that it appears 
no prejudice has been caused by the erroneous ruling.” 
This case is cited with approval in Bee Publishing Co. 2%. 
World Publishing Co., 62 Neb. 732. 

In the case at bar the verdict was for plaintiff, Wagener, 
for one cent; the evident purpose of the statement to the 
jury, and offer of the decree in the equity suit, was to get 
before the jury the fact that the judge then presiding had 
found that there was no consideration for the notes and 
mortgage, as a basis for the argument that plaintiff had 
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suffered no damage. True, the opinion on appeal upset 
this finding, but by submitting both to the jury the trial 
court (had no special instructions been given on the 
point) impliedly told the jury they might weigh the two 
and take their choice. By an instruction given at the 
request of Macke, the trial court told the jury “that the 
decision of the supreme court in this action was admitted 
in evidence merely to aid the jury in determining what 
the issues in the present controversy are, and that the 
same is net to be considered by them for any other pur- 
pose. Nor, should you consider said decision, or any ex- 
Eression therein, in determining whether the words spoken 
by Macke were intended by him to, or in fact did, charge 
Mary Wagener with conduct which in any way reflected 
upon her moral character.” This left the finding of the 
district court on the question of “consideration” in full 
force, and effectively deprived appellant of any benefit 
. which appellee’s counsel claims resulted from the intro- 
duction of such decision. Whether or not in sound logic 
the finding touched the question of damages in this case, it 
had no legal status as evidence, and clearly tended to mis- 
lead the jury upon a pivotal question; and while we are 
not unmindful of the disinclination of courts to multiply 
trials in this class of cases, and express no opinion upon 
the question whether nominal, substantial, or any dam- 
ages should be given, we are forced to the conclusion that 
plaintiff was not accorded a fair hearing upon that ques- 
tion. 

Considerable space in brief of appellee is devoted to a 
discussion of the correctness of our former decision in 
“extending the statute of limitaticns.” Of course, we 
cid no such thing; we held “that the statute of limitations 
does not run during the pericd ccvering the pendency of 
said action.” We must decline to enter upon this ques- 
tion, however, as it is settled by the law of the case. 

There seems to have been considerable confusion upon 
the trial in the district court growing out of the designa- 
tion of the plaintiff as defendant, and defendant as plain- 
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tiff, and the pleadings should be reformed to correct this; 
the defense of the statute of limitation should be stricken 
from the answer, and the case tried as an ordinary action 
of slander. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. ° 
REVERSED. 


GERTRUDE L. CRANE, APPELLEE, V. GRAND Lope, ANCIENT 
ORDER OF UNITED WORKMEN, APPELLANT. 


Fitep JUNE 6, 1921. No. 21631. 


1. Death: Presumption. Seven years of continued and unexplained 
absence from one’s home or place of residence is sufficient to give 
rise to a presumption of the death of the absentee, where nothing 
has been heard from or concerning him during that time by those 
who would naturally have heard from him, had he been living. 


2. Appeal: ArrFIRMANCE. The action of the trial court in discharg- 
ing the jury and entering judgment for the plaintiff will not be 
disturbed if the evidence is such that reasonable minds could not 
have disagreed upon findings of fact leading to such judgment. 


APPEAL from the district court for Douglas county: 
CuHarLes Lesiiz, Jupee. Affirmed. 


Edward J. Lambe and ldward F. Leary, for appellant. 
Jefferis, Tunison & Wilson, contra. 


Heard before Lerron, Day and Dean, JJ., SHEPHERD 
and Stewart, District Judges. 


SuEruerD, District Judge. 

In this case the plaintiff sues on an Ancient Order of 
United Workmen benefit certificate issued to her brother 
and naming her as beneficiary. She says that he had not 
been heard from for more than seven years, alleges that 
he is dead, declares that hig insurance has been kept in 
force, and prays for a judgment compelling payment. 
The defendant denies. The trial court discharged the jury 
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and entered a judgment in plaintiff’s favor. Complain- 
ing of this judgment, the defendant appeals. Practically 
only one point is contested, the sufficiency of the evi- 
dence to establish the death of the insured. 

The insured, Allen E, Goble, was an unmarried man. 
After years of steady employment in Omaha, he visited 
the plaintiff at her home in Joplin, and passed through a 
lengthy period of ill health there, including an attack of 
typhoid fever. Convalescing, he went to Kansas City to 
find something to do, and there almost immediately dis- 
appeared. This was in about 1910. It is fairly certain 
that he worked for the Loose-Wiles people a day or two, 
cr for a short time, but after that he seems to have dropped 
cut of sight, so far as any subsequent knowledge of him 
or of his whereabouts is concerned. 

Shertly following his departure for the point named, 
the plaintiff moved out to the coast and lived for several 
years at different places in California and Oregon. And, 
cn account of her much nioving, it is argued by the de- 
fendant that she hardly could have expected to hear from 
her absent brother, and that, under the circumstances, the 
passage of years ought not to operate as proof of his 
demise. Counsel also point out, with some basis in the 
evidence, that the insured was uncommunicative, unso- 
ciable, reserved, and not inclined to value the society of 
plaintifi’s husband. Counsel contend that he was not the 
kind of man to keep in touch with his relatives or to write 
to his friends. They assert as probable that he parted 
with his family and with his friends to seek new fields 
and new associates. > 

But, while his father describes him as peculiar, neglect- 
iul of his duty to write, and “one of those boys that draws 
himself into his shell,” it is clear from the evidence that 
he cherished a real affection for his sister, the plaintiff. 
His father says that he and his sister were very affec- 
tionate. The two were the only children of their parents, 
and were much together in early manhood and woman- 
hood, as well as in childhood. For a number of years, 
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and until the plaintiff and her husband left. Omaha, he 
was a member of her household. It is significant, as the 
undisputed evidence shows, that after she had left Omaha 
the insured wrote her every two or three weeks practically 
up to the time of his disappearance. Significant, too, is 
the fact that when he left Omaha, out of a job and out of 
health, he went to her at Joplin. It is fair to conclude 
that he would have acquainted her with his whereabouts 
within the first seven years of his absence, had he lived. 
It is true that she was moving and changing her resi- 
dence a good deal; but, as he was well informed, their 
father continued to reside at Joplin (he was living there 
when the insured went to Kansas City), and a letter to 
her in his care would have been certain to reach her. 

It, moreover, appears that the plaintiff made a consid- 
crable effort to find him, had him looked for by attorneys 
and detectives, addressed letters to him at different places 
where he was known to have friends and acquaintances, 
and at various places where he might be thought to have 
gone, advertised for him, notified the defendant company 
of his disappearance, sought him among relations; and 
all without avail. 

In view of the foregoing, we are constrained to believe 
that the insured died during the seven years following his 
disappearance in Kansas City. The case is ruled by the 
already considerable number of similar Nebraska cases in 
consonance with the great weight of authority throughout 
the states. Coe v. National Council of KX. & L. of 8., 96 
Neb. 130; McLaughlin v. Sovercign Camp, W. O. W., 97 
Neb. 71; Rosencrans v. Modern Woodmen of America, 
97 Neb. 568. 

The law of these cases, and of a number of others dis- 
cussed in their opinions, is that seven years of continued 
unexplained absence from one’s home or place of residence 
is sufficient to give rise to a presumption of the death of 
the absentee, where nothing has been heard from or con- 
cerning him during that time by those who would nat- 
urally have heard from him, had he been living. It is 
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obvious from an examination of the record that this doc- 
trine is applicable to the case at bar, and consequently 
that the ruling of the lower court should be approved. 

Objection is made that the question should have been 
submitted to the jury for its determination. In any event 
the decision must, we think, have been the same. The 
jury could not reasonably have found to the contrary. 

The judgment is, accordingly, 

AFFIRMED. 


BEB BUILDING COMPANY, APPELLANT, Vv, PETERS TRUST 
COMPANY ET AL., APPELLEES. 


Fitep JUNE 6, 1921. No. 21622. 


1. Appeal. A question not raised by the pleadings will not be con- 
sidered on appeal by the supreme court. 


2. Landlord and Tenant: Use or Premises: Sicns. A lessee, in the 
absence of restrictions, acquires the right to use all the premises, 
including both the outer and inner wall, for all purposes not in- 
consistent with ‘the lease, and may place on the walls any sign or 
signs which work no injury to the freehold. 


CHANGE or NAME. The name of a building may 
be changed by a lessee, in the absence of a restrictive provision in 
the lease, and in a manner not damaging to the freehold, unless 
a contrary intention appears from the instrument as a whole. 


Where a 99-year lease provides condi- 
tions whereby the lessee may purchase the property, or remove 
the old and erect one or more new buildings, the right of the 
lessee to change the name of the old building at his election will 
be implied. \ 

: Injunction, An injunction will not is- 
sue, commanding a lessee to restore to a building a panel bearing 
its name, where the lease provides that the lessee may, at will, 
make changes in the building to enhance rentals, although the re- 
moval of the name neither increased nor decreased the rental 
rate. . 

6 Waste. “Waste is a destruction or material alteration or deteriora- 
tion of the freehold, or of the improvements forming a material 
part thereof, by any person rightfully in possession, but who has 


Vou. 106] JANUARY TERM, 1921. - 295 


Bee Building Co. v. Peters Trust Co. 


not the fee title or the full estate.” Hayman v. Rownd, 82 Neb. 
598. 


7. Contracts: CONSTRUCTION. “The rule that courts will construe a 
contract more strongly against the party by whom it was drafted, 
and who had time to select language with a view to his own in- 
terest, has no application to a contract executed with care by the 
aid and approval of the attorney for each party to the contract. 


AppFAL from the district court for Donglas county: 
ArtHuR C. WAKELEY, JUDGE. Affirmed. 


Rosewater & Cotner, for appellant. 
Stout, Rose, Wells & Martin, contra. 


Heard before Lerron, Day and Dean, JJ., SHEPHERD 
and Stewart, District Judges. 

Stewart, District Judge. 

Suit to enjoin defendants from tearing down a parapet 
wall, and from changing the name of the “Bee Building,” 
in the city of Omaha. From a judgment of dismissal the 
_ plaintiff appeals. All parties to the suit are Nebraska 
corporations, and the case was submitted upon the plead- 
ings, arguments, and agreed state of facts. 

February 1, 1917, the Bee Building Company leased the 
preniises in question to the Keystone Investment Company 
for 99 years, at the rate of $35,950 per annum. Snbse- 
juently the Peters Trust Company acquired all the capital 
stock of the Keystene Investment Company for $181,000, 
and assumed control of the demised premises. The trust 
company was threatening to, and later did, partially dis- 
mantle and rebuild a 17-inch parapet wall which was 
about 50 feet long and 6 feet high above the roof line of 
said building, thereby eliminating a panel, facing Farnam 
street, and over the main entrance containing the words, 
“The Bee Building.” 

Appellant prays in its petition that the appellees be 
perpetually enjcined from removing the name, “The Bee 
Building,’ and from placing any other name thereover, or 
from defacing the building around said name, and from 
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changing the name to the Peters Trust Company Build- 
ing, and for general relief. 

Appellant states in its brief that the object of this suit 
ix to prevent the defendants from removing the south 
parapet wall of “The Bee Building,’ and from changing 
the name of “The Bee Building.” 

The lease provides that permanent alterations and im- 
provements should be made within three years of its 
date, to cost not less than $75,000, in accordance with 
plans to be approved by the lessor. Pursuant to this re- 
quirement said trust company expended about $300,000 
modernizing the building and constructing a banking 
room on the ground floor for a permanent home for said 
trust company and the Peters Joint Stock Land Bank.. 
Consent of the lessor to any acts under the lease are not 
required by its terms, except as to making permanent 
alterations and improvements and to the assignment of 
the lease. The trust company complied with the first 
requisite. However, no mention was made, in the plans 
approved, of the words, “The Bee Building,” or of said - 
parapet wall. No assignment of the lease has been made. 
The legal capacity of the trust company to acquire the 
capital stock of said Keystone company, and incidentally — 
its ownership, not having been raised by the pleadings, 
will not be considered here. Mauzy v. Hinrichs, 89 Neb. 
280. 

The lease provides: “That the lessee shall not be pre- 
vented by any of the foregoing provisions of this lease 
from making such changes from time to time in the build- 
ing on the premises, as shall be found necessary in order 
to secure the best rental results.” This provision of the 
lease confers the right upon the lessee to make changes in 
the building without the consent of the lessor, “in order 
to secure the best rental results.” This right is not lim- 
ited by the restrictive phrase, “and the value of the prem- 
ises,” contained in the provision relating to permanent 
improvements to be made in three years with the approval 
of the lessor. The testimony shows that the changes in 
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the parapet wall did not increase or decrease the rental 
value of the building. The fact that the change proved 
ineffectual to enhance rentals is not controlling, when it 
appears no injury was sustained. Wakefield v. Wakefield, 
97 Neb. 652; Stephenson v, Murdock, 88 Neb. 796. 

Has a lessee the right, as au incident to a lease, in the 
absence of express provisions, to abandon or change the 
name of the leased building? We have been cited no 
authority bearing directly upon the question, nor have 
we been able to find one. It is a general rule that a 
tenant has the right to everything reasonably necessary 
to the use and enjoyment of the demised premises. Miller 
v. Fitegerald Dry Goods Co., 62 Neb. 270; Herpolsheimer 
v. Funke, 1 Neb. (Unof.) 471; Kitchen Bros. Hotel Co. v. 
Philbin, 2 Neb. (Unof.) 340. 

In 1 Tiffany, Landlord and Tenant, 271, it is said: “A 
lease of a part of a building prima facie passes the outer 
wall adjacent to the rooms or apartment named as a part 
of the premises leased, and consequently the lessee has the 
exclusive right to use such wall for advertising purposes.” 

In Forbes v. Gorman, 123 N. W. 1089 (159 Mich. 291), 
the syllabus reads: ‘A lessee, in the absence of restric- 
tions, acquires the right to use all of the premises, in- 
cluding the walls, both outer and inner, for all purposes 
not inconsistent with the lease, and may put any sign or 
signs on the walls which work no injury to the freehold.” 
To the same effect are Riddle v. Littlefield, 53 N. H. 503, 
and Lowell v. Strahan, 145 Mass. 1. : 

Nims, Unfair Competition and Trade Marks (2d ed.) 
sec, 21, declares that a buyer, or one who acquires the 
right to occupy buildings, will have the right to use the 
tame attaching thereto, in the absence 6f very explicit 
contract. 

It is apparent that the trust company has the right to 
retain the name in question. It is equally clear that the 
Bee Building Company is without right to remove or use 
it without the consent of, or the abandonment of its use 
hy, the lessee. It is stipulated that the right to change 
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said name to “The Peters Trust Building Company” is a 
valuable asset to said trust company. Under the facts 
and circumstances shown by the evidence the Peters Trust 
- Company has the implied right to eliminate the name in 
controversy from the parapet wall of said building in any 
manner not detrimental to the freehold. Bearing upon 
appellant’s right to maintain the name, “The Bee Build- 
ing,” cases are cited as follows: Booth v. Jarrett & 
Palmer, 52 How. Pr. (N. Y.) 169; Sieward v. Denechaud, 
120 La. Ann. 720; Pepper v. Labrot, 8 Fed. 29; Armstrong 
v. Kleinhaus & Simonson, 82 Ky. 303. 

The lease further provided that, upon giving sufficient 
security for the construction of a new building or build- 
ings to cost at least $250,000, the lessee might, any time 
during the term, remove said building. Said lease also 
gave the lessee an option to purchase the prenlises on 
specified terms and contracts. The contention that the 
lessee could not change nor obscure the words “The Bee 
Building” from public view is repugnant to the rights 
granted to purchase the whole property, or to remove all 
buildings. Appellant seeks to prevent the possible hap- 
pening of an event which it provided by contract might 
occur. 

Said lease provided: “It is expressly agreed that no 
buildings upon said premises shall at any time suffer 
waste, but the same and the appurtenances thereto shall 
be kept in good order and repair by the lessee.” 

The testimony shows that said wall over the main en- 
trance to the building was out of line, and out of per- 
pendicular about two inches; that the changes in said 
wall were not necessary to make it safe, but were neces- 
sary to restore it to perpendicular and perfect alignment, 
and that it could have been temporarily repaired by fill- 
ing spaces between the brick with cement mortar. 

It was lessee’s duty to keep the premises in good order 
and repair. Restoring said wall to its former condition 
was reparation, rather than reconstruction, and did not 
constitute waste. In Hayman v. Rownd, 82 Neb. 598, this 
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court defined waste as follows: “Waste is a destruction 
or material alteration or deterioration of the freehold, or 
of the improvements forming a material part thereof, by 
any person rightfully in possession, but who has not the 
fee title or the full estate.” To the same effect is Fawn 
Lake Ranch Co. v. Cumbow, 102 Neb. 288. 

The rule that a written contract will be most strictly 
construed against the party drafting it has no application 
to a case where it appears that in its execution both par- 
ties were represented by their attorneys, who approved 
the lease. 

- Finding no reversible error, the judgment of the dis- 
trict court is 
AFFIRMED. 
Ross, J., not sitting. 


J. E. SALLACK, APPELLEE, V. JESSE FREEMAN ET AL., AP- 
PELLANTS. 


FILED JUNE 6, 1921. No. 21658. 


Brokers: Contract: EXCHANGE oF Lanps. A parol contract for pay- 
ment of commissions for procuring an exchange of lands is not 
governed by the provisions of section 2628, Rev. St. 1913. 


ApPEAL from the district court for Douglas county: 
- Lng S. Estetre, Jupen. Affirmed. 

| Arthur C. Pancoast and Williams & Kryger, for ap- 
pellants. 


Gaines, Ziegler, Van Orsdel & Gaines, contra. 


. Heard before Lerron, Day and DEAN, JJ.. SHEPHERD 
and Srewart, District Judges. 


- Srpwakt, District Judge. 
Action, upon agreed facts, to recover broker’s commis: 

sions for exchange of real estate. Plaintiff recovered, and 

defendants appeal. 
‘Both parties concede in their: briefs that the only ques- 
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tion involved is the right of a broker to recover commis- 
sions for the exchange of real estate, without having had 
a contract as provided by section 2628, Rev. St. 1913, 
which reads as follows: 

“Every contract for the sale of lands, between the 
owner thereof and any broker or agent employed to sell 
the same, shall be void unless the contract is in writing 
and subscribed by the owner of the land and the broker or 
agent, and such contract shall describe the land to be sold, 
and set forth the compensation to be allowed by the owner 
in case of sale by the broker or agent.” 

The: testimony shows appellee’s employment under the 
following contract: 

“The Merchants Hotel, Dan W. Gaines, Proprietor, 15th 
and I'arnam Sts. 

“Omaha, Nebr., Feb. 18-18. 

“This is to certify that I hereby agree to pay a commis- 
sion of $500 to my agent, J. E. Sallack, in the exchange 
of the So.44 Sec. Three and the N.E.44 Sec. 10, Twp 30, 
Range 10, W.6P. M., Holt county, Nebr., upon any terms 
that are acceptable to me for the apartment house lo- 
cated in the City of Omaha, Nebr., and known as the 
Peoria. Minor B. I’reeman.” 

The testimony further shows that through the efforts 
of appellee, on March 13, 1918, a written agreement was 
entered into between Dan W. Gaines and Jesse L. Free- 
man for the exchange of the properties mentioned in the 
employment contract, and soon thereafter transfers were 
made accordingly. 

Appellants contend that the employment contract is - 
void because not signed by the appellee. The contract in 
question was for an exchange, and not a sale of real 
estate. We must determine the meaning of this statute, 
in the absence of ambiguity from its terms, and from 
what the legislature plainly said. 25 R. C. L. 957, 958, 
secs. 218, 214. 

In Lucas v. County Recorder of Cass County, 75 Neb. 
351, this court defined the distinction between a sale and 
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an exchange of property, as follows: “A sale is a trans- 
mutation of property or a right from one person to an- 
other, in consideration of a sum of money, as opposed to 
barters, exchanges and gifts.” The case also affirms a 
judgment obtained by a broker, acting under an oral 
agreement for an exchange of land, effected by his efforts. 

In Nelson v, Nelson, 95 Neb. 523, this court gave the 
statute a strict construction. It said: “A contract by 
which one employs an agent to assist him in making an 
exchange of properties is not governed by the provisions 
ot section 2628, Rev. St. 1913. The purpose of that sec- 
tion was to protect landowners from fictitious claims of 
real estate dealers.” The written contract in that case 
contained no description of the real estate exchanged, and 
did not come within the requirements of said section, and 
therefore was not better than an ora] contract. The same 
statute was given a strict construction in Reasoner v. 
Yates, 90 Neb. 757, holding it inapplicable to a contract 
between the agent of the owner and a subagent. 

At common law, a contract between the owner and a 
broker for commissions arising from the sale or exchange 
of lands was not required to be in writing. The statute 
is in derogation of the common law, and, in jurisdictions 
other than our own, it has for that reason been generally 
declared cne which should be strictly construed. 9C. J. 
508, sec. 60; Brown v. Winter, 80 N. J. Law, 632; Levy v. 
Timble, 94 N. Y. Supp. 3. 

Suggestion is made in appellants’ brief that the verdict 
was directed against both defendants. Under the evi- 
dence, and in the absence of the answer from the tran- 
script, we find no error in the proceeding. 

We conclude that the contract in question is not within 
the provisions of the statute, and was valid and en- 
forceable. The judgment of the district court is 

AFFIRMED. 
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In RE ESTATE or Fritz NEBEL. 
LL. C. PEISIGER, APPELLEE, V. GEORGE DAVIS, APPELLANT. 


Frep June 23, 1921. No. 21872. 


Appeal: Harmiess Error. “A judgment will not be reversed on ap- 
peal, when it clearly appears that the alleged error complained of 
does not affect the substantial rights of the complaining party.” 
State v. Quimby, 104 Neb. 590. 


APPEAL from the district court for Webster county: 
Harry 8. DuUNGAN, JUDGE. Affirmed. 


Stewart, Perry € Stewart and L. H. Blackledge, for ap- 
pellant. 


Bernard MeN eny and A. M. Walters, contra. 


_Heard before Morrissey, C.J., Day, FLANSBURG and 
Rose, JJ. 


Morrisséy, C. J. 

Fritz Nebel, an aged and illiterate man, died at Blue 
Hill, Nebraska, March 2, 1919. Two days prior to his 
death he executed a last will and testament, devising and 
bequeathing his estate to certain creditors, friends, and 
relatives, creating certain trusts, and appointing L. C. 
Peisiger executor. Appellant contested the probate of 
the will. The issues raised on the contest were submitted 
tc a jury, who returned a verdict in favor of proponent, 
and from the judgment entered thereon contestant ap- 
peals. 

Contestant denied that the instrument offered for pro- 
bate was the last will and testament of Fritz Nebel; al- 
leged that at the time the purported will was executed 
Nebel was not of sound and disposing mind; and that 
“said Fritz Nebel at the time of his decease was bound by 
the terms of an oral agreement between him and his 
mother, Mrs. Niemeyer, and the said George Davis for the 
benefit of said George Davis, and which had been fully 
performed and carried out by all the parties except said 


¢ 
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I'ritz Nebel, to wit: That the said George Davis, whose 
correct name is Wylie Thomas Dayis, and Tennessee 
Davis, his sister, were the children of Benjamin and 
Rebecca Davis, and in the year 1870 were of about the 
age of seven and five years, respectively, and were not re- 
lated by blood to the said Fritz Nebel; that the said 
Kebecca Davis had previously died; that the mother of 
said [Fritz Nebel had married as her second husband 
Henry Niemeyer, who was not related by blood to said 
Fritz Nebel; that the said Henry Niemeyer and his wife 
and her son, said Fritz Nebel, constituted one family, and 
resided in the state of Illinois, and desired to adopt the 
said George and Tennessee Davis and to make them their 
children and heirs; that therenpon it was agreed between 
the said Henry Niemeyer and his wife and Fritz Nebel, 
on the one part, and Benjamin R. Davis, father of said 
George and Tennessee Davis, on the other part, that said 
Niemeyers and Nebel would take the said George and 
Tennessee Davis and make them their childrn and heirs 
and treat them as such, if the said children should con- 
tinue to live with them until they reached their majority, 
and the said Benjamin R. Davis agreed to surrender to 
said other parties possession, care and custody of the said 
George and Tennessee Davis; that thereupon the said 
agreement was performed and said Henry Niemeyer and 
his wife and said Fritz Nebel took said children and said 
Benjamin R. Davis surrendered them, and thereafter the 
said George and Tennessee Davis continued to reside with 
and obey and serve until their majority the said Henry 
Niemeyer and his wife and said Fritz Nebel; that the said 
Fritz Nebel during all of said time had a part in the 
making of the said agreement and the carrying out of the 
same; that the said Henry Niemeyer died about the year 
1890, at which time and for several years prior to his 
death he had by sickness and disability been unable to 
participate in the caring for the said children and the 
same was continued by the said Fritz Nebel. and his 


mother; that in the meantime Fritz Nebel had acquired . 
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by homestead entry and compliance with the homestead 
laws of the United States land which he owned at the time 
of his death, to wit, the southeast quarter of section 
twenty-eight, township four, range ten, Webster county, 
Nebraska, and agreed that, upon the said George and 
Tennessee Davis remaining with him until their majority, 
he made them his heirs and that they or the survivor of 
them living at his death should take and inherit said land; 
that in the further carrying out and compliance of said 
agreement said Fritz Nebel married the said Tennessee 
Davis, and she remained his wife until her death in the 
year 1910, leaving no issue surviving her, and the said. 
George Davis remained with and served the said Fritz 
Nebel until his marriage and at divers times thereafter, 
and it was always agreed and understood between the said 
Fritz Nebel and said George Davis after the death of said 
Tennessee Nebel that the said George Davis was the sole 
remaining heir and was entitled to and should receive the 
land upon the death of said Fritz Nebel.” 

The evidence offered on the main trial is not preserved 
or presented in a bill of exceptions. 

Appellant in his brief says: “It is of the proceedings 
after the submission of the case to the jury and on the mo- 
tion for a new trial that particular complaint is made on 
this appeal.” Itis claimed, on this appeal, that after the 
jury retired to delibeiate on a verdict it procured, through 
the agency of the bailiff, certain Jaw books which it is al- 
leged they read and considered in reaching a verdict. Ob- 
jection is also made to supplemental instructions given to 
the jury, which instructions it is claimed coerced the jury 
into reaching its verdict. 

These questions were presented to the court on the mo- 
tion for a new trial, and a bill of exceptions on that 
branch of the case is presented. However, we do not 
deem it necessary to discuss or consider the questions pre- 
sented. Section 7713, Rev. St. 1918, provides: “The 
court, in every stage of an action, must disregard any error 

. or defect in the pleadings or proceedings which does not 
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affect the substantial rights of the adverse party; and no 
judgment shall be reversed or affected by reason of such 
error cr defect.” In the instant case it appears upon the 
face of the record that the admission to probate of the 
will does not affect the substantial rights of appellant. If 
he has any rights under the contract set up in his answer, 
it is a right that must be asserted in a court of equity, and 
the admission of the will to probate in no way affects his 
rights under his alleged contract. 

No error appearing prejudicial to the rights of the ap- 
pellant, the judgment is 

AFFIRMED. 


EvizaBerH H,. GRAHAM, ADMINISTRATRIX, APPELLEE AND 
CROSS-APPELLEE, Y. City OF LINCOLN, APPELLANT AND 
CROSS-APPELLEE: LINCOLN TELEPHONE & TELEGRAPH 
COMPANY, APPELLEE AND CROSS-APPELLANT. 


FILEp JUNE 23, 1921. No. 21431. 


1. Master and Servant: WorkMmeN’s CoMPENSATION ACT: SUBROGA- 
Trion. Under the workmen’s compensation law (section 3659, Rev. 
St. 1913), providing, in substance, that where a third person is 
liable to an employee, or to dependents, for an injury or death, 
the employer shall be subrogated to the right of the employee or 
to that of dependents against such third person, the fact that the 
employer’s negligence concurred with the negligence of the third 
person in causing the injury does not bar the employer’s right to 
subrogation, and it is not erroneous to fail to instruct the jury 
that the amount of plaintiff’s recovery should be diminished by 

_. the amount of compensation paid to plaintiff by the employer. 

2. Evidence examined, and held to support the verdict. 


APPEAL from the district court for Lancaster county: 
FREDERICK E,. SHEPHERD, JUDGE. Affirmed. 


C. Petrus Peterson, Charles R. Wilke and R. A. Boeh- 
mer, for appellant. ‘ 


Hall, Baird & Williams, G. W. Berge and J. 8. McCarty, 
contra. 
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Heard before Morrisssy, C.J., Day, DEAN and LETron, 
Jd. 


Lerton, J. 

The plaintiff is the widow of one Roy C. Graham, who 
was fatally injured while in the employment of the Lin- 
coln Telephone & Telegraph Company. She was ap- 
pointed administratrix of his estate, and filed with the 
compensation commissioner a claim for compensation from 
the company for the death of her husband. From the 
award in her favor the company appealed to the district 
court, wnere judgment was rendered against it for $550, 
weekly payments past due, and for the further sum of $12 
a week for 325 consecutive weeks thereafter; $150 of the 
award, however, being a penalty for delinquency in mak- 
ing payments. ‘She afterwards commenced this action 
against the city of Lincoln on the ground that by its negli- 
gence it had caused the death of her husband. She made 
the telephone company a party so that it might be reim- 
bursed for any amount it might pay the plaintiff under 
the workmen’s compensation act, except the penalty. 
The telephone company filed an answer praying it might 
be subrogated to any judgment against the city to the 
extent that it was liable under the workmen’s compensa- 
tion act. The jury returned a verdict against the city in 
the sum of $13,000, and it has appealed. No verdict was 
rendered as to the telephone company, but it is not here 
complaining of this; apparently plaintiff and that com- 
pany having come to an agreement. 

Two points are relied upon: First, that the verdict and 
judgment are not sustained by the evidence. Second, that 
the court erred in failing to instruct the jury that if they 
should find against the city they should deduct from the 
amount of her recovery the amount she had already ob- 
tained in judgment against the telephone company, less 
the $150 penalty. 

In addition to the general verdict, the jury made a 
special finding to the effect that the accident resulted 
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“solely from the joint negligence of the defendant city 
and the defendant telephone company,” and upon this 
finding the city bases its contention as to error in failing 
to instruct. 

On the day of the accident a two-story house being 

moved on Q street was in the intersection of Eighteenth 
and Q streets. The peak of the house extended east and 
west, with the roofing sloping north and south at about 
45 degrees. A telephone cable and three secondary and 
-two primary electric wires belonging to the city crossed 
the street and hung so low that it was necessary for the 
men on the roof to raise them to enable the house to pass 
under. <A permit had been obtained from the city to move 
the house, and on the day of the accident the city sent two 
of its men to assist. The primary wires carried between 
4,000 and 4,400 volts, and the secondary wires 110 volts. 
The insulation was insufficient to. protect against that 
voltage. It would have probably taken 10-minutes time 
to disconnect the primary wires. Deceased, a lineman 
and a foreman were sent by the telephone company to 
raise the telephone cable. Some conversation was had 
with the electricians for the city, one of whom said he 
would pull the fuse. He climbed a pole and pulled the 
fuses, but those pulled were on the secondary circuit. 
‘his did not affect the wires carrying the 4,400-volt cur- - 
-yent. When the men were on the roof, one of the city 
employees directed the work. The house had passed to 
the eastward so far that the wires were nearly clear, when 
there was a flash of flame just above the head of the de- 
_ceased, and he fell backwards from the roof to the ground. 
At the same time an employee of the city also mecelves a 
severe electric shock, but was not killed. 

Defendant argues that, since there is testimony in the 
record that linemen are accustomed to handling wires 
carrying 4,400 voltage on dry roofs of buildings with their 
bare hands, or with their hands clad in the kind of gloves 
which they used for ordinary work, there is no negligence 
proved on the part of the city in failing to furnish ¢om- 
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plete insulation, or in failing to shut off the current 
while the men were at work upon the roof; that the cir- 
cuit must have been closed by the contact of the deceased 
in some way, either with the telephone cable or with a 
piece of tin around the chimney hole at a time when he 
was in contact with the primary wires, and that the city 
should not be expected to anticipate such a condition, and 
th.refore to guard against the same. And, further, that 
since the deceased had been instructed by his employer 
under no circumstances to rely npon insulation as a com- 
plete protection against high-tension currents, but always 
feav such wires and to consider they are alive, he was 
guilty of gross contributory negligence and cannot re- 
cover. 

We are convinced that under the facts the city was 
negligent in not cutting off the current from the primary 
wires, which the evidence shows conld easily have been 
done without interfering with service to its customers. 
Furthermore, we are satistied that there is not sufficient 
evidence to establish negligence on the part of the de- 
ceased, and we think the verdict against the city is amply 
supported. 

The next point argued is that the court erred in failing 
to instruct that, if the jury should find against the city, 
they should deduct from the amount the plaintiff shall 
ctherwise recover the amount for which she had already 
obtained judgment against the telephone company, less 
$150 allowed for delinquency in making payment. Both 
the plaintiff and the telephone company prayed that, out 
of whatever judgment is rendered against the city, the 
telephone company be subrogated for all sums paid, or to ~ 
be paid, under the award under the workmen’s compensa- 
tion act. The court instructed that the amount of com- 
pensation received was immaterial, and that the jury need 
rot be concerned as to the division of the fruits of the 
lawsuit, if any. The city did not ask for an instruction 
that the amount awarded by the compensation commis- 
sioner be deducted from the amount of the city’s lia- 
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bility ; but, even if such an instruction had been tendered, 
it would have been the duty of the court to refuse to give 
it. Section 3659, Rev. St. 19138, provides, in substance, 
that the employer shall be subrogated to the right of the 
employee, or his dependents, against a third person who 
is liable for the injury or death, and provides “such em- 
ployer may recover any amount which such employee or 
his dependents would have been entitled to recover.” <Ac- 
cording to the literal language of the statute, if the tele 
phone company had brought the action instead-of the 
plaintiff, it would have been entitled to recover the full 
amount. In Otis Elevator Co. v. Miller & Paine, 240 Fed. 
376, in an action against the elevator company to recover 
for the death of a workman injured through the negli- 
gence of that company, counsel for that company claimed 
they should have been permitted to show that the negli- 
gence of Miller & Paine concurred with that of the eleva- 
tor company, and that therefore there could be no recovery 
against it by Miller & Paine. The court said: 

“We do not think that any such construction can be 
placed upon section 109 without reading into the statute 
language that the legislature did not deem proper to 
place there. The liability of Miller & Paine was posi- 
tively fixed by law, regariless of the question of negligence 
on its part. The law then provided that Miller & Paine 
should be subrogated to the rights of the dependents of 
Pettengill against the elevator company, providing it was 
the negligence of the elevator company that caused his 
death. To construe section 109 as not permitting Miller 
& Paine to prosecute an action for the benefit of itself 
and the dependents of Pettengill, if the negligence of 
Miller & Paine concurred with that of the elevator com- 
pany in causing his death, would destroy the section. The 
object of the section, as clearly appears from its language, 
was to permit the employer to reimburse himself by an 
action against the party whose negligence caused the 
death and also to allow the dependents of the deceased 
employee to recover a sum over and above the amount for 
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which the employer was absolutely liable, regardless of 
negligence, if the evidence should permit such recovery. 
* * * To decide that the concurring negligence of 
Miller & Paine could defeat such an action would not 
only permit one wrong-doer to plead the fault of a joint 
wrong-doer in defense, but would, as heretofore said, de- 
stroy the right of subrogation granted by the statute.” 


In Fidelity & Casualty Co. v. Cedar Valley Electric Co., 
187 Ia. 1014, the defendant complained of the giving of 
an instruction which stated that the rights of the employer 
were the same as the rights of the employee against the 
defendant, and of the refusal of an instruction that, if 
the fault of the employer contributed to the cause of the 
injury, it could not recover. The Iowa court followed 
Otis Elevator Co. v. Miller & Paine, 240 Fed. 376, and, 
after saying that the provision of the Nebraska statute 
does not materially differ from the statute under con- 
sideration, proceeds: 


“A discussion of the right of one joint tort-feasor to con- 
tribution from another, or of the right of an injured per- 
son, who has recovered judgment against, or made settle- 
ment with, one joint tort-feasor to recover against an- 
other, is not germane to the question involved in this case. 
* # * There is nothing express or implied in section 
2477m6 from which the conclusion can be drawn that the 
payment of compensation by the employer whose act, 
jointly with that of another, produced the injuries shall 
operate as a bar against the right of an employee or the 
party paying the compensation and entitled to be sub- 
rogated to his rights to maintain an action against the 
person other than the employer, although a joint tort- 
feasor, for damages. To construe the statute otherwise 
must do violence to the plain language thereof. The in- 
struction complained of correctly stated the law ap- 
plicable to the facts and the requested instructions were 
properly refused.” 


- We approve of this reasoning, and are convinced that 
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these cases interpreted the statute as the legislature in- 
tended. We find no prejudicial error in the record. 
AFFIRMED. 


Forp HosprraL, APPELLEE AND CROSS-APPELLANT, V, FIDEL- 
iry & CASUALTY COMPANY OF NEW YorkK, APPELLANT: 
MARYLAND CASUALTY COMPANY, APPELLEE AND CROSS- 
APPELLEE. 


FiLEp JUNE 23, 1921. No. 21259. 


1. Insurance: Lianimity Insurer: Sratus. An insurer engaged in 
the business of writing liability insurance for profit is not a 
favorite of the law with the standing of individuals who become 
sureties or guarantors as mere accommodations. 


LiaBitity Insurance: Construction or Ponicy. In a 
suit on a liability insurance policy issued by an insurer engaged 
in the business of writing liability insurance for profit, a narrow 
or technical construction of the policy, or of the petition in a 
former action against insured for a liability covered by the policy, 
is not permissible to defeat the insurance. 


HospitaL Patient. Where a child born in a 
hospital is returned three months later to receive nourishment 
from its mother, who had previously returned for treatment of 
ailments attending childbirth, the child, while in the exclusive 
care of the hospital, is a “patient,’ and not a mere licensee; the 
arrangement being that compensation for the treatment of the 
mother includes compensation for the care of the child. 
“HospitaAL TREATMENT.” In a hospital with a de- 
eahtnent equipped for obstetrics, the bathing of a child born 
therein, if it thereby suffers bodily injury through the negligence 
or mistake of a hospital nurse while it is exclusively in the care 
of the hospital, may be “hospital treatment’ within the meaning 
of those words as used in a policy of liability insurance. 

AcTion: DEFENSE. A liability insurer agreeing 
to defend a suit against the insured for negligence, whether plain- 
tiff’s claim is groundless or not, does not, by making a defense as 
agreed, lose the right to assert that insured’s loss is not covered 
by the insurance policy, where the insurer notifies insured in ad- 
vance that such right is preserved. 


6. : ‘ : . Where a judgment for a loss re- 
sulting from negligence cov2red by a’liability insurance policy is 
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satisfied by means of a secured note given in good faith, the 

insurer, if it violated its insurance contract’ by failing to defend 

a suit for negligence and by refusing to pay the loss or any part 

of it, may not be allowed to defeat the insurance on the ground 

that the judgment was not paid in money according to the literal 
terms of the policy. 

: Parties. Insured may maintain an action 
on his liability insurance policy after he assigns, as collateral 
security for the payment of a note, any judgment he may obtain 
against the insurer. 

8 New Trial: Remittiror: Finan JupcMent. Where a judgment 
debtor, on his motion for a new trial, fails to comply with a con- 
ditional order permitting him to pay the judgment upon its being 
reduced by a required remittitur, and the judgment creditor, by 
reason of nonpayment, declines to file such remittitur, the judg- 
ment as originally entered becomes final. 

9. Insurance: Action: Drrenss&. In a suit on a policy of liability 
insurance to recover a loss determined by a judgment for damages 
in a former action against the insured, transactions of the latter’s 
attorneys in purchasing the judgment for themselves for less than 
its face held not available to the insurer as a partial defense 
under the circumstances outlined in the opinion. 


AppEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


Morsman, Maxwell & Crossman, for appellant. 


John J. Sullivan, James E. Rait, George B. Thummel, 
George W. Pratt and Smith, Schall é Howell, contra. 


Heard before Morrissny, C.J., Day, DBAN, FLANSBURG, 
Lerron and Ross, JJ. . 


Rose, J. 

This is an action on two insurance policies, each for 
$5,000, to recover the amount alleged to be due from the 
insurers for a loss reduced to a judgment for $5,500, which 
Mary Jane Hannah, an infant, recovered against the Ford 
Hospital Company, the insured, in a former action for 
personal injuries. One of the policies was issued by the 
Fidelity & Casualty Company and the other by the Mary- 
land Casualty Company. Both are defendants, and in- 
suied is plaintiff herein. Each insurer, referring to its 
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cwn policy, pleaded, among other defenses, that liability 
for the negligence resulting in the personal injuries to the 
child was not covered by its insurance, and that it was not. 
bound by the judgment for damages. After the evidence 
had been adduced in this action on the liability insurance 
policies, each party requested a directed verdict in its 
favor. As a result the trial court excused the jury and 
entered judgment in favor of the Ford Hospital Company 
against the Fidelity & Casualty Company for the face of 
its policy, or $5,000, for interest amounting to $120.83, 
and for an attorney’s fee of $400. The action was dis- 
missed as to the Maryland Casualty Company. The Iidel- 
ity & Casualty Company has appealed. 

The principal argument is directed to the merits of the 
defense that the Fidelity & Casualty Company, insurer, 
did not assume liability for the Ford Hospital Company’s 
negligence in injuring the child, and that the insurer is 
rot bound by the judgment for damages for personal in- 
juries. This requires consideration of the issues, evidence 
and findings in the former action for damages and of the 
terms of the liability insurance. 

The child was born in the Ford Hospital August 16, 
1917, while its mother was an inmate and a patient there 
for the purposes of accouchement. Within two or three 
weeks the mother went to her own home, taking her child 
with her, but returned to the hospital alone from time to 
time for the temporary treatment of ailments resulting 
from conditions attending childbirth. For this purpose 
she returned to the hospital November 7, 1917, but was 
detained until the next day on account of having to un- 
dergo an operation. In the meantime the child was 
brought to the mother for nourishment and was left in 
the exclusive care of the hospital. While a hospital nurse, 
ir the performance of her duties, pursuant to a rule of the 
hospital, was giving the child a bath November 8, 1917, its 
left hand, through the negligence or the mistake of the 
nurse, came in contact with a hot appliance and was 
severely burned. It was for the injuries thus inflicted 
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that the child recovered in the former suit for damages the 
judgment against the Ford Hospital Company for $5,500 
It was alleged in the petition in the former case men- 
tioned, among other things, that— 


“Before and after the birth of said child at said hos- 
pital, its mother and said child were inmates of said hos- 
pital for some months under treatment; that said child 
remained at said hospital with its mother during said 
period of treatment; that during all of the time that the 
child’s mother was at said hospital she paid for the serv- 
ices rendered by said hospital in their care and treat- 
ment.” 

The acts constituting the negligence on which the dam- 
ages for personal injuries are based were pleaded in the 
petition of the child and denied in the answer of the Ford 
Hospital Company. 

Was the liability of the hospital for the damages de- 
scribed covered by its policy in the Fidelity & Casualty 
Company, insurer? The hospital was insured “against 
less from the liability imposed by law upon the assured 
for damages ou account of bodily injuries or death suf- 
fered by any patient or patients at the hospital,” says the 
policy, “in consequence of any malpractice, error, or mis- 
take made, while this policy is in force, within the said 
hospital, * * * by the assured in the giving of medi- 
cal, surgical, or hospital treatment, or by any person em- 
ployed by the assured, in the givitig of any such treat- 
ment.” 


It is argued that, within the meaning of this insuring 
clause, the child was a mere licensee when injured, that it 
was not a “patient,” that it was not receiving “hospital 
treatment,” that the petition in the action for damages al- 
leged the child was an “inmate,” but not that it was a 
“patient,” that negligent injury to the child was not 
within the terms of the insurance contract, and that a 
loss covered by the policy was not within any material 
issue in the action brought by the child against the hos- 
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pital to recover damages for personal injuries. Is the 
position thus taken tenable? 

The Fidelity & Casualty Company insured the Ford 
Hospital Company. The latter had a department equipped 
for obstetrics. In that department the mother was both 
dn inmate and a patient. The child was expected. It 
was born helpless. It had the same right to room and 
care as the mother, and was not a mere licensee. Both 
mother and child were under the care of hospital nurses. 
The liability of the hospital for mistakes or negligence in 
“hospital treatment” extended to both. These conditions 
and relations were obvious in a hospital with a depart- 
ment equipped for obstetrics. Accouchement included 
the right of the mother to return for any hospital treat- 
ment required as a result of conditions attending child- 
birth, and compensation for room and services furnished 
te her included the care of the child in the meantime while 
necessarily in the hospital. These conditions and rela- 
tions existed when the child was injured. After going to 
her home the mother returned fov treatment and was de- 
tained for an operation. In the meantime the child was 
brought to its mother for nourishment. Both were then 
under the care of hospital nurses. <A rule of the hospital 
required a bath for the child. The mother was not con- 
sulted about the rule or its enforcement, and the child 
was not accountable. The bath was usual, necessary and 
proper. When given, it was “hospital treatment” within 
the fair import of that term as used in the policy. For 
the purpose of hospital care, while the mother was in 
charge of hospital nurses, the helpless child was both 
an “inmate” and a “patient” when being bathed by a 
hospital nurse in compliance with an established rule. 
Pecuniary gain is not the sole aim of a modern hospital 
equipped for obstetrics. It has a mission requiring a 
clegree of cave prompted by the ordinary dictates of hu- 
manity. Of this all are aware. The precaution which 
resulted in the procuring of liability insurance covering 
a loss for a negligent injury to the mother would naturally 


316 NEBRASKA REPORTS. [ Vor. 106 


Ford Hospital v. Fidelity & Casualty Co. 


suggest protection from a like injury to her child. This 
liability, it may be inferred, was within the contempla- 
tion of the negotiating parties, and it is fairly covered by 
the terms of their written contract. The nurse, while 
bathing the child in compliance with a rule of the hos- 
pital, was guilty of negligence. She made a “mistake” 
within the meaning of the insurance policy when she al- 
lowed the hand of the helpless child to come in contact 
with a hot appliance. 

The trial judge in the former case of Mary Jane Han- 
nah, an infant, plaintiff therein, against the Ford Hospital 
Conipany, defendant therein, permitted the child to re- 
cover damages only upon a finding that it was an “inmate” 
under the exclusive care and control of the hospital, and 
he submitted to the jury for a special finding the ques- 
tion, “Was the plaintiff at the time she sustained her in- 
juries a patient in defendant’s hospital?” The answer 
thereto was “Yes.” The facts outlined are inferable from 
the evidence in the case at bar and are established by the 
findings of the trial court. 

The Fidelity & Casualty Company, insurer, is engaged 
in the business of writing liability insurance for profit. 
It is not a favorite of the law with the standing of indi- 
viduals who become sureties or guarantors as mere ac- 
commodations. No narrow or technical construction of 
the pleadings in the former action for damages or of the 
policy in the case at bar is permissible to defeat the in- 
surance. For the purposes of the liability insurance the 
word “inmate” as used in the petition to recover damages 
for personal injuries and the word “patient” as used in the 
policy of insurance, to repeat what has already been said, 
fairly include both mother and child. The conclusions, 
therefore, are that the relation of hospital and patient 
existed between the Ford Hospital Company and the child 
at the time of the latter’s injury, that the hospital was 
liable for resulting damages, and that the policy of the 
insurer covered the loss on account of that liability to 
the extent of $5,000. 
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Could the insurer have defended the action for damages 
and at the same time have preserved its right to assert 
that it did not insure the loss? The insurer by its policy 
had bound itself to defend any suit against the hospital 
company to enforce any claim for a liability covered by 
the insurance, “whether groundless or not.” The action 
against the hospital for damages was a suit to enforce 
such aclaim. The action was well founded, but, even if it 
had been “groundless,” the insurer had agreed to defend 
it. Though notified of the action for damages and re- 
quested to make a defense, the insurer refused to do so, ov 
to participate in a settlement of the controversy, or to 
supersede the judgment or to pay any part of it. The in- 
surer could have performed its contract to defend the 
former action for damages without losing its right to in- 
terpose the defense that insured’s loss was not covered 
by the policy. Ina note in 384 L. R. A.n. s. 491, the cor- 
rect rule is stated as follows: 

“An indemnity insurer will not be estopped to set uy 
the defense that the insured’s loss was not covered by the 
contract of indemnity, by the fact that the insurer par- 
ticipated in the action against the insured, if, at the same 
time, it gives notice to the insured that it does not waiv+ 
the benefit of such defense.” Sargent Mfg. Co. v. Trav- 
elers Ins. Co., 165 Mich. 87. 

There was no justification whatever for the insurer’s 
failure to perform the contract to defend the action 
against the hospital. 

On one of the assignments of evror it is argued that 
there is no judgment against the hospital in the former 
suit for damages, and that therefore the insurer is not 
liable in the present action on its policy. This contention 
is based on an order directing the child, upon the hos- 
pital’s motion for a new trial, to file a remittitur for $2,000 
and permitting the hospital to satisfy the judgment for 
damages in the sum of $5,500 by payment of $3,500. The 
hospital, owing to financial stress and incumbrances on 
its property, was unable to pay $3,500 or to furnish a 
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supersedeas, and the insurer upon demand refused to do 
either. The child, not having received payment, did not 
file the remittitur. The requirements for it were condi- 
tional. There was no compliance by the hospital or by 
the insurer with any of the conditions. The judgment for 
damages in the sum of $5,500, which had heen entered on 
a verdict in favor of the child, therefore, remained in 
force. 

It is further argued that the present action to recover 
insnrance is not maintainable because the insurer’s lia- 
bility under the policy depends on insured’s payment of 
the judgment in money—an unperformed condition. To 
the extent of $5,000 the judgment for damages in the sum 
of $5,500, if paid by insured in money, was the adjudi- 
cated measure of the insurer’s liability under its policy. 
The insurer had an opportunity to discharge its liability 
to the hospital and to satisfy the judgment by the pay- 
ment of $3,500, but upon demand refused. The hospital 
was unable to raise the money to make such a payment 
and its attorneys afterward bought the jndgment with 
their own funds and satisfied it of record after having 
taken a mortgage on the hospital property for $5,601.25. 
The judgment therefore was paid. _In these respects 
counsel for the hospital acted in good faith, as shown by 
proper findings of the trial court. The policy declared 
that the hospital was insured “against loss from the lia- 
bility imposed by law upon the insured for damages on 
account of bodily injuries or death suffered by any patient 
or patients at the hospital,” in consequence of error or 
mistake in hospital treatment. The insurer not only de- 
nied liability for any loss under its policy, but violated 
its contract to defend the suit for such a loss, even if 
groundless. Consequently the insurer is not in a posi- 
tion to insist on payment in money, under the circum- 
stances, as a condition of its liability. It is now well es- 
tablished by precedent that an insurer, having thus vio- 
lated its contract to defend a suit against the insured, 
may not be allowed to defeat a recovery on the policy 
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by objecting to the manner in which the judgment was 
paid. 

Another argument is directed to the propositions that 
the hospital parted with its liability insurance before it 
brought its suit on the policy, that it is not the real party 
in interest, and that consequently it cannot maintain the 
present action. On these issues the findings of the trial 
court in favor of the hospital in the present case are sup- 
ported by evidence that insured’s assignment did not 
transfer title to the policy, that insured, as collateral se- 
curity for its indebtedness to its counsel, assigned to them 
any recovery or judgment it might obtain against the 
insurer, that insured and the latter’s assignees so under- 
stood their transaction, that the assigninent was openly 
made in good faith, and that the present action to recover 
the insurance was properly prosecuted in the name of the 
insured. 

It is finally insisted that in any event the recovery on 
the insurance policy issued by the Fidelity & Casualty 
Company should not exceed $3,500, the amount for which 
the attorneys for the hospital bought the judgment from 
the child. In this connection it is argued that counsel 
for the hospital acted for their client; that it was the duty 
of the hospital to make reasonable efforts to: lessen the 
burden of the insurer; that beyond the loss paid in money 
by the hospital the latter could make no profit out of its 
insurance contract; and that its counsel could not spec- 
ulate on the business or interests of their client. Is the 
partial defense to the claim of $5,000 for the loss covered 
by the policy available to the insurer? The: money in- 
vested by the hospital’s counsel in the judgment was not 
the money of their client. It was their own. They thus 
invested $3,500, after the insurer upon demand had re- 
fused to do so, and after the hospital had tried in vain 
to raise that amount of money while it would satisfy the 
judgment. What the insurer is demanding is the right 
to appropriate to its own use the profits on the personal 
investment of $3,500 by the attorneys for the hospital and 
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also their services in negotiating in their own behalf for 
the purchase of the judgment. In other words, the in- 
surer calls on the insured for a credit which, through its 
inability to raise money, it was unable to procure for 
itself. The record discloses no good reason for allowing 
the insurer to make use of the individual investments and 
the personal services of the attorneys who represented 
the hospital, the adversary of the insurer in the litiga- 
tion to recover the insurance. Neither the hospital nor 
its counsel, whether acting separately or jointly, did any- 
thing unlawful to make either accountable to the insurer 
as trustee in the purchasing of the judgment for damages. 
The evidence shows, and the trial court found in effect, 
that the hospital and its counsel acted in good faith. The 
law did not prohibit the attorneys who represented the 
hospital in the action on the policy from purchasing the 
former judgment for damages, nor prevent the insured 
from ratifying the purchase for the purpose of delaying 
the execution sale of the hospital until the latter could 
raise funds to pay the judgment in full. The confidential 
relations between the attorneys for the hospital and their 
client, and the ethical standards for testing conduct af- 
fecting those relations, are not invokable by the insurer 
under the circumstances mentioned. On this phase of the 
case, therefore, the conclusion is that the confidential re- 
lations between the hospital and its attorneys and the 
transactions of the latter in their own behalf in purchas- 
ing the judgment for damages are not available to the in- 
surer as a partial defense. It follows that the Fidelity & 
Casualty Company, to the extent of its policy for $5,000, 
interest and costs, is bound by the judgment as rendered 
in favor of the child for damages. 

The Maryland Casualty Company and the Ford Hospital 
Company filed cross-appeals, but discussion thereof is un- 
necessary in view of the decision on the appeal of the 
Fidelity & Casualty Company. No error prejudicial to 
the latter has been found in the record, and the judgment 
against it is , AFFIRMED. 


VoL. 106] JANUARY TERM, 1921. 321 


Ford Hospital v. Fidelity & Casualty Co. 


‘FLANSBURG, J., dissenting. 

T cannot agree to the opinion nor to the conclusion 
reached by the court in this case. To make clear my 
reasons, I wish to restate some of the facts. 

The defendant casualty company issued its policy of 
insurance to indemnify the Ford Hospital Company 
agaiust loss for any payments it should make in money 
te satisfy judgments which might be rendered against it, 
growing out of personal injuries received by patients 
while in the hospital. 

While this policy was in effect, one Hannah sued the 
Ford Hospital Company and recovered a judgment for 
$5,500. Shortly thereafter the trial judge entered a 
remittitur of $2,000 from the judgment, and ordered the 
defendant to pay $3,500 into court on or before December 
28, 1918, and that the plaintiff should accept that amount 
in full settlement of the judgment. The lord Hospital 
Company then employed Sullivan & Rait, as its attorneys, 
with the object of bringing about a settlement with Han- 
nah, and of procuring reimbursement from the Fidelity & 
Casualty Company. The Fidelity & Casualty Company 
tock the position that its policy covered only such judg- 
nients as were based upon claims for damages for personal 
injuries received by patients in the hospital, and that 
Hannah was not a patient, and it therefore refused to 
provide. money for the payment of the judgment. The 
Ford Hospital Company, through the testimony in its be- 
half, asserts that it had been unable personally to raise 
the $3,500 required to settle the judgment, though it ap- 
fears that it made only one application for a loan, and 
that it did not apply to any bank. 

Mr. Rait, one of the attorneys for the hospital com- 
pany, then, without informing that company of his in- 
tended action, took up the matter with Hannah, and on 
December 24, 1918, before the period for remittitur had 
expired, paid to Hannah $3,526.82, and privately and in 
his own right purchased the judgment and had it as- 
signed to Sullivan & Rait. These attorneys thus pur- 
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chased for themselves a judgment against their own client 
in a suit in which they were employed to defend their 
client. Each of the attorneys furnished half of the 
money. The assignment of the judgment was also, on 
the motion of the parties to the assignment, approved by 
the court in which the judgment stood. 

Thereupon, Mr. Rait caused execution to issue against 
his client, the l‘ord Hospital Company, though he testi- 
fied that this company had not, until that time, been 
given notice of the purchase by, or of the assignment of 
the judgment to, its attorneys. 

When confronted by this levy of execution, the hos- 
pital company, with the alleged purpose of satisfying the 
judgment, gave its note to Sullivan & Rait for $5,601.25, 
payable on demand, and secured the same by a mortgage 
on its real and personal properties. It is not disputed 
that the note was as “good as gold” and “amply secured ;” 
Doctor Ford’s testimony showing that the reasonable 
market value of the Ford hospital was $250,000, against 
which there were mortgages aggregating only $145,000. 

The note for $5,601.25, given by the Ford Hospital Com- 
pany to its attorneys, has not been paid. In fact, though 
the note is payable on demand, no demand has been, and 
it is apparent no demand ever will be, made for its pay- 
ment, since it is the manifest intention of the attorneys, 
payees of the note, to collect from the Fidelity & Casualty 
Company, and not from the Ford Hospital Company. 
The Ford Hospital Company, with that end in view and 
as security for the note, assigned to Sullivan & Rait what- 
ever recovery could be had against the Fidelity & Casualty 
Company on the indemnity policy. The relation of these 
attorneys to the Ford Hospital Company, as attorney to 
client, has continued without interruption from the tin.e 
that they were first employed, throughout the period -f 
the transaction just referred to. It is needless to say of 
these attorneys, whose standing in the profession is high, 
that what was done by them was not with the purpose or 
intent of compelling their own client to pay them a profit 
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of $2,000 in the transaction. Mr. Rait stated that ais 
object was both to profit by the transaction and to ed.- 
cate the insurance company, which he believed was re- 
fusing to pay a just:claim. These attorneys would not 
attempt to make a profit by such a transaction, had their 
client been called upon to pay it. Moreover, the law 
would not allow of such a profit. 

When they purchased the judgment, their client, the 
Ford Hospital Company, was, under the law, because of 
the trust relation, entitled to receive the benefit of that 
transaction. The client, Ford Hospital Company, could, 
of course, if it desired, and so far as it was individually 
concerned, either pay to its attorneys what they had paid 
for the judgment, and defend against all excess above that 
amount, or waive its defense to the $2,000 item in its at- 
terney’s claim for $5,601.25, and pay to them the judg- 
ment in full, but it certainly could not, by such a volun- 
tary waiver of its right to defend against the $2,000 ex- 
cess, throw away the rights of the Fidelity & Casualty 
Company, which company was, by a contract known to all 
the parties, subrogated to the rights and entitled to all the 
protection that the hospital company itself could and 
should, in all fairness, have asserted. Had the Ford Hos- 
pital Company expected to be required to pay the $5,600 
out of its own pocket, it is obvious indeed that it would 
not have waived its defense and allowed its attorneys to 
make a profit of $2,000 off of it, nor would its attorneys 
ever have made, or even thought of attempting to make, 
such a collection. It was the clear and positive duty of 
the Ford Hospital Company to assert every defense it had 
and was aware of, and to reduce its obligation, and conse- 
quently the obligation of the Fidelity & Casualty Com- 
pany, all that it could. Before this company can be 
generous to its attorneys, it must be just to its trust. It 
is a fundamental rule in such cases that the insured must 
reduce its liability all that it possibly can, and that it 
cannot voluntarily waive legal defenses. When it volun- 
tarily pays more than is required, it certainly cannot re- 
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cover froin the insurance company that excess which it has 
gratuitously given. 

In the case of St. Louis Dressed Beef & Provision Co. v. 
Maryland Casualty Co., 201 U.S. 173, where it had been 
claimed that the insured had paid more than wag legally 
required, though in that particular case there was no 
proof of that fact, the court said (p. 182): “We assume 
that the settlement was reasonable, and that the plaintiff 
could not expect to escape at less cost by defending the 
suits. If this were otherwise no doubt the defendant 
would profit by the fact. The defendant did not agree 
to repay « gratuity, or more than fairly could be said to 
have been paid upon compulsion.” 

What the Ford Hospital Company has agveed to pay, 
over and above the amount of money paid by its attorneys 
in the purchase of the judgment, it has done voluntarily. 
The promise as to such excess could not have been en- 
forced, nor could the payment of the excess have been 
compelled by any attempted execution on the judgment. 

As a further proposition, let us look particularly to 
the policy, written by the Fidelity & Casualty Company. 
Tt contains express provisions calculated to protect it 
against just such transactions as this. In the first place 
the policy is an indemnity, not a liability, policy. It 
indemnifies only against “loss that the assured has actual- 
ly sustained by the assured’s payment in money of a final 
judgment rendered after a trial in a suit against the as- 
sured for damages.” 

The parties to the indemnity policy had the right to 
freedom of contract. The primary obligation of the in- 
surance contract was to indemnify against insured’s “pay- 
ment in money of a final judgment.” The obligation of 
that promise can neither be enlarged nor diminished by 
a court without doing violence to the rights of the par- 
ties to it. Had this been a general liability policy, with 
a primary obligation to indemnify against loss or Ha- 
bility, resulting from personal injuries, or judgments 
rendered against the insured, and then had the policy been 
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further hedged about by conditions which, if not complied 
with by insured, would release the company from the 
obligation theretofore expressly assumed,’ chen of course 
the company might, by its action, waive or be estopped 
from insisting upon a compliance with those conditions, 
- and yet be bound by its general obligation which it had 
voluntarily undertaken to perform. But I am unable to 
see how the court has a right in any case to write an en- 
tirely new obligation into a contract that was not orig- 
inally there and nowhere voluntarily assumed by the par- 
ties. 

The Ford Hospital Company has not paid the judgment 
in money. It has, therefore, not sustained the loss cov- 
ered by the policy. It has, on the other hand, given a de- 
inand note which, it is quite apparent, it never expects to 
be called upon to pay. Looking at the substance, rather 
than the form, this is a suit primarily by the attorneys in 
the name of the Ford Hospital Company against the 
Fidelity & Casualty Company to recover moneys in satis- 
faction of a $5,500 judgment, which they have purchased 
for $3,500, and which judgment has never been paid in 
money by the Ford Hospital Company, the note given by 
it being only a promise, intended to be satisfied by funds 
to be recovered from the Fidelity & Casualty Company. 

The specific obligation of the contract of the indemnity 
company is to reimburse the Ford Hospital Company for 
what it shall be compelled to expend in money in satisfac- 
tion of such a judgment. 

In 4 Joyce, Law of Insurance (2d ed.) 4822, sec. 2800, 
ii is stated: “A distinction exists * * * between an 
indemnity against loss or damages and an indemnity 
against liability for damages, and even though the object 
of both is to save insured from loss or damage the legal 
consequences differ, for in the former case payment is es- 
sential, while in the latter it is not.” 

Where, in a policy of indemnity, the obligation is to 
reimburse the insured for moneys actually expended, it is, 
by the great weight of authority, the settled rule that the 
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assured cannot recover on the policy until a loss is sus- 
tained by way of an actual money payment. If respect 
is to be given to a contract obligation, such must be the 
rule. WMidelity & Casualty Co. v. Martin, 168 Ky. 12; 
Elliott v. Atna Life Ins. Co., 100 Neb. 833. 

Though in the case of Hlliott v. Mtna Life Ins. Co.,° 
supra, this court held that an indemnity company, under 
certain circumstances, and where it assumed control of 
the defense of the case, was estopped to deny that the 
primary obligation of its contract was other than as 
written, the effect of that decision at most is only to 
assert an exception to a well-recognized general rule, and 
an exception which could have no application to the facts 
in this case. 

Tn some cases also it has been held, and because no sub- 
stantial rights were there invaded, that a forced sale of 
property of the judgment debtor will be considered as a 
payment in money, since the property is actually and 
presently appropriated by the judgment creditor, and 
since such property has a money value which may be 
ascertained. McBride v. tna Life Ins. Co., 126 Ark. 
528; Stag Mining Co. v. Missouri Fidelity & Casualty Co., 
209 S. W. (Mo, App.) 321. 

None of these cases, seeming to qualify the rule, has 
any application here. <A present promise to pay money on 
demand cannot, at least until there has been an actual 
appropriation of money or property by the judgment cred- 
itor, ever be considered to be a present payment in money, 
as within the theaning or spirit of those provisions found 
in such indemnity contracts. 

Judge Cornish, in his dissenting opinion in Elliott v. 
Aitna Life Ins. Co., supra, well said (p. 839): “Now, 
when parties have freely contracted, the courts must abide 
by the terms of the contract, or tell why not; otherwise, 
the court makes the contract for the parties and becomes 
a legislative body. A mere inequity as between the par- 
ties is not sufficient. Some ambiguity or repugnancy must 
be shown, or that it is unconscionable, against public 
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policy, or otherwise forbidden by law. Hard cases make 
bad law. * * #* The insurer, on grounds of business 
policy, may prefer to make sure that the money goes to 
the injured employee. Without the provision, it may go 
ejsuwhere.” 

lor the reason, then, that the note given by the Ford 
Hospital Company was not a compulsory payment as to 
its entirety, and since it was not a payment in money, it 
cannot justify an aetion for reimbursement against the 
Fidelity & Casualty Company. 

It is my opinion that the action is premature and should 
be dismissed. 


Epwarp REMALY, APPELLANT, Y. CHARLES A. SWEET, AD- 
MINISTRATOR, APPELLEE. 


Fitrep JUNE 23, 1921. No. 21280. 


1. Specific Performance: Parot Contract: Proor. When it is al- 
leged that an oral contract has been entered into between plain- 
tiff and another, and it appears that the party to be charged died 
without fulfilling the alleged terms of the contract, and it is also 
alleged that the contract provided that a farm owned by the al- 
leged donor, since deceased, upon his death, should become the 
property of the alleged donee, the plaintiff herein, such contract, 
to be enforceable in equity, must possess the element of certainty, 
and the proof to establish the contract must be clear, convincing, 
unequivocal and satisfactory. 

The record examined, and held that the 

evidence does not possess the element of certainty that is re- 

quired to establish an alleged parol gift of land. 


APPEAL from the district court for Otoe county: JAMES 
T. Beciey, JuDGE. Affirmed. 


Fawcett & Mockett and D. W. Livingston, for appellant, 
Pitzer, Cline & Tyler, contra. 
Heard before Lerron, Day, DEAN and FLansBurc, JJ. 


Dean, J. 
This is an action to cancel a deed executed by John 
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Michael, shortly before his death in March, 1917, wherein 
the title to°a quarter section of land in Otoe county was 
conveyed to George I. Davidson, a nephew of decedent. 
For the reasons hereinafter appearing, plaintiff prayed 
that the title be quieted in himself. Defendant obtained 
judgment, the suit was dismissed, and plaintiff appealed. 

Plaintiff alleges generally that, for many years before 
Michael’s death, he was a tenant living on Michael’s farm ; 
that “the said John Michael and plaintiff, about the year 
1892, entered into a verbal agreement that in considera- 
tion of the kindness of plaintiff and his wife, and the serv- 
ices they had rendered him prior thereto, and which plain- 
tiff agreed that he and his wife would continue to render 
thereafter, he, the said John Michael, would by will devise 
to plaintiff the quarter section of land upon which plain- 
tiff was then residing, * * * in said Otoe county, 
Nebraska. And plaintiff alleges that he and his wife faith- 
fully kept and performed their part of said agreement. 
They ever remained his true friends and always did every- 
thing in their power to contribute to his happiness and 
comfort, and as long as he lived their home was his home, 
to which he was always free to come and go as it pleased 
him.” It is averred generally that plaintiff and his fam- 
ily cared for decedent as one of their own family for 12 
cr more years; that plaintiff’s family did Michael’s wash- 
ing, mending and baking and house-cleaning when he lived 
in his own home alone, he having divorced his wife in 
1885; that while plaintiff. was a tenant on the land in suit 
he helped Michael to build a house thereon; that he dug 
the cellar and the like and boarded the workmen without 
charge; that he made fences and dug ditches on the farm; 
that plaintiff .moved to Lincoln in 1910, where he has ever 
since resided; that Michael came with him and lived in 
his home as one of the family; that when Michael was 
sick in a Lincoln hospital plaintiff’s family took delicacies 
to him; that all such services were rendcred without re- 
muneration and in fulfilment of the alleged agreement 
that decedent would, by his will, give to plaintiff the 
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farm in suit; that plaintiff fully performed his part of the 
contract, but that Michael, shortly before he died, in vio- 
lation of his contract with plaintiff, conveyed the land to 
u. nephew. 

At this point the relations that existed between 
Michael’s family and plaintiff’s family for many years may 
be noticed. It seems that the two families were near 
neighbors in Penusylvania, and that early in the seventies 
Michael left his Pennsylvania home and came to Ne- 
braska for the purpose of filing on government land. He 
came alone, leaving his wife and his aged parents in Penn- 
sylvania, expecting them to join him here at a later 
period. Plaintiff avers that, soon after Michael came to 
Nebraska, “it was arranged between said Michael and 
plaintiff that plaintiff and his family shonld come west 
with the wife and parents of said John Michael, so that 
they could all be together and continue the close friend- 
ship which had theretofore existed between them,’ that, 
as an inducenient to plaintiff to come to Nebraska, Michael 
agreed that, if he would do so, he would furnish plaintiff 
with a quarter section of land and the stock to farm it; 
that in reliance upon such agreement, together with his 
close friendship for Michael, plaintiff moved to Nebraska 
with his family, bringing Michael’s wife and his aged 
parents with him, “plaintiff having charge of said party 
and arranging the details of their departure and looking 
after the welfare of the entire party during the trip west ;” 
that upon arrival in Nebraska he resided in a log house 
on Michael’s land about four or five months, when he con- 
cluded that he would leave the farm and work at his trade 
as a plasterer and a brick-layer, “the said Michael con- 
senting to release him from their agreement that he 
should go upon a quarter section of the said Michael’s 
land; that he left the land and resided at Lincoln for 
about eight months, and then removed to Hickman, about 
14 miles from Michael’s home, where he continued to re- 
side and work at his trade for five or six years; that 
Michael then “requested plaintiff to quit working at his 


330 NEBRASKA REPORTS. [Vor. 106 


Remaly v. Sweet. 


trade and devote himself to farming, and offered to rent 
plaintiff all of the farm land then owned by said Michael,” 
consisting of about three quarter sections; that Michael, 
as rent for the land, was to receive one-third of the crops; 
that he accepted Michael's offer about 1882, and moved 
upon and continued to reside on and cultivate the land 
for about 22 years. The alleged verbal agreement with 
Michael that plaintiff relies on was entered into, as he 
avers, about 10 years after he began farming on Michael’s 
land as a tenant, namely, in 1892. No witness, however, 
las testified that he was present when the alleged contract 
was nade, nor are there any letters in the record nor any 
writing whatever by any person to support plaintif’s con- 
‘tention with respect to the alleged contract. 

The evidence of both parties is voluminous and we can- 
not set it out in detail. Five or six witnesses testified on 
the part of plaintiff, upon whom he relies to establish the 
averments of his petition. One of these gave his deposi- 
tion. The witnesses called by plaintiff were, in part, per- 
sons who were old-time friends and neighbors of plaintiff, 
and they testified respccting remarks that were attrib- 

“uted-to Michael, which were to the effect that plaintiff 
and his family had been good to him; that he intended to 
give land to plaintiff, and the like. It does not appear 
that any of these statements were made in Remaly‘s pres- 
ence. In view, however, of the relations between Michael 
and plaintiff, and in view of the allegations of his petition 
respecting the inducement offered by Michael to plaintiff 
that if he would come to Nebraska he would furnish him 
with land and with stock to farm the land, it appears that 
there might be some confusion in the memory of the wit- | 
nesses with respect to the language that they attributed 
to Michael. The testimony here, as in all cases of this 
character, where one of the parties to the alleged contract 
is dead, must be construed most strongly against the 
party who seeks to establish the contract. And this for 
the very good reason that the other party is dead. 

The evidence shows that Mr. Michael was an extensive 
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landowner and that he owned a large amount of personal 
property. On the part of defendant it was shown that he 
was not given to talking much about his business affairs; 
that for six years or more after Michael divorced his wife 
she lived in his home in the capacity of housekeeper caring 
for the children of whose custody she was deprived when 
Michael divorced her. Subsequently she married, and 
Michael and two of his sons were left alone. For many 
years Mr. Michael spent his winters in the south, on the 
gulf coast, or in California, as the case might be. While 
he was for the most of his life strong and robust and with- 
out the need of an attendant, nevertheless, in the latter 
part of his life, on account of failing eyesight, he employed 
a secretary to accompany him on his travels. On one oc- 
casion he toured Europe taking with him one of his sons. 
it was shown that he was a liberal man and inclined to 
give generous gifts to his friends. It appears that he 
made loans to plaintiff from time to time aud released the 
obligations without exacting payment; one of the loans so 
released being in the sum of $2,000. This loan was evi- 
denced by a note secured by mortgage. In 1909 Michael 
made a will, which he revoked or destroyed about two 
years thereafter. About this time he said to one or more 
persons that before the end came he intended to dispose 
ot all of his land by deed. There is evidence tending to 
prove that in 1915, shortly before he made one of his 
periodic trips to California, he settled his. board and lodg- 
ing account with Remaly and gave him a check for $200 
in settlement. It was about this time that he surrendered 
two notes to the Remalys, one executed by plaintiff and 
one by plaintiff’s daughter, no consideration passing from 
them for such release. On this, or a similar occasion, a 
witness testified that plaintiff said’ to Michael, in sub- 
stance, that he was well satisfied with the generous man- 
ner in which Mr. Michael treated him in their various set- 
tlements. 
It appears that Michael built a house on one of his farms 
for the accommodation of plaintiff’s family, the house 
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formerly occupied by them being insufficient to properly 
house them. With respect to the building of the house in 
question, plaintiff contends that the work that he did 
thereon and the board that he furnished for the men was 
all without remuneration, and that such work and the 
board so furnished were all to be considered as a part ful- 
tilment of the contract that he pleads. It is well known 
that in some farming communities it is a custom for a 
landlord who has a satisfactory tenant, perhaps for a 
term of years, to furnish the material and build a house 
on condition that the tenant make the excavation for the 
cellar and furnish such personal help as he can toward 
the erection of the building. But there is evidence tend- 
ing to prove that a $600 note was released by Michael to 
reimburse Remaly for work that he had done, and for 
board, about the time the house was built in which the 
Remalys lived. 

It may be added that, on plaintiff’s part, there is evi- 
dence tending to prove that Michael, for many years be- 
fore his death, frequently called at the office of a promi- 
nent lawyer, who was his counsel, aud that there was 
some conversation between them with respect to Michael’s 
alleged intention to give a farm to Remaly. But it does 
not appear in the record that Michael’s counsel was con- 
sulted by him at any time with respect to such legal pro- 
cedure, or with respect to the drawing of some written 
instrument, that it might be advisable to employ, in order 
to make effective and to make certain so important and 
so unusual a transaction as the gift of a quarter section 
of Otoe county farm land to one who was a stranger to 
the donor’s blood. It scems to us that Myr. Michael, man 
of affairs that he appears to have been, would have con- 
sulted counsel on a subject of so great importance if such 
an intention was seriously entertained by him. 

From a review of the record, we do not think the case 
comes within the rule of Kofka v. Rosicky, 41 Neb. 328, 
nor does it come within the meaning of subsequent cases 
bearing on the same subject. On this question we have 
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uniformly held that the evidence to establish a parol con- 
tract of the sort involved here must be clear, convincing, 
unequivocal and satisfactory, and that such evidence must 
be referable solely to the contract as made. Clearly the 
proof in the present case does not come within the rule 
tu which we are committed. 

It is not out of place to say that the record does not 
present a situation where, if the allegéd paro] contract 
is not sustained, the plaintiff would be deprived of re- 
muneration for the services that he contends he performed 
for decedent, he having received from Michael, in the form 
of loans that were not repaid, but were canceled, sums ap- 
proximating $3,000 or more. 

Upon examination of the record, we conclude that the 
district court did not err in dismissing the action. The 
judgment of the district court is therefore in al] things 

AFFIRMED. 


Luruer B. FRYE, APPELLANT, V. OMAHA & CoUNCIL BLUFFS 
Srreet Ramtway COMPANY, APPELLEE. 


Fitep June 238, 1921. No. 21504. 


1. Negligence: Petition: Surricrency. In an action for personal in- 
juries, sustained by reason of the alleged negligence of the de- 
fendant, when the facts pleaded are such that reasonable minds 
could come to no conclusion ‘other than that plaintiff is guilty of 
more than slight negligence in comparison with the negligence of 
defendant, and a demurrer to the petition is sustained, error 
cannot be predicated thereon. : 


: Use or SimpLe APPLIANCE. A leather strap, with a. buckle 
attached, is a simple appliance. Plaintiff, who was a man of ma- 
ture years, and who knew how to skate, will be presumed to have 
known the ordinary and usual results of the use of such appliance 
in the adjustment of roller skates to his feet for use in a skating 
Tink. 

8. Pleading: Construcrion. When pleadings are joined they will be 
liberally construed. But when a pleading is tested by demurrer, 
before issue joined, it is construed most strongly against the 
pleader. 
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APPEAL from the district court for Douglas county: 
WILLIAM A. Repick, Jupcr. Affirmed. 


John O. Yeiser and John O. Yeiser, Jr., for appellant. 
John L. Webster, contra. 
Heard before Lerron, Day, Drawn and Ross, JJ. 


DEAN, J. 

Plaintiff sued to recover damages for personal injuries 
alleged to have been sustained from a fall while he was 
skating on roller skates furnished by defendant at a roller 
skating rink that it maintained at Lake Manawa. De- 
fendant filed a general denial. Subsequently it obtained 
leave to withdraw its answer and to demur ore tenus. The 
demurrer was sustained; the suit was dismissed, and 
plaintiff appealed. 

Plaintiff alleges generally that defendant, “for the pur- 
pose of stimulating traffic over the street railway lines,” 
and for gain, maintains a pleasure resort at Manawa; 
that it invited the public to the attractions there main- 
tained by it, and that he, on July 25, 1919, “under the 
usual guaranties and oblig.tions of hospitality and good 
treatment of servants and safe appliance and equipment, 
* * * accepted the said public invitation of defend- 
ant,” and entered defendant’s roller skating rink at 
Manawa, “and paid twenty-five (0.25) cents for the use 
cof the rink and a pair of roller skates which defendant 
adjusted loosely, and plaintiff returned from the skating 
floor to complain of looseness. Whereupon defendant 
corporation, through its agents and servants in charge, 
used two straps over the toes, but that said straps negli- 
gently used by defendant were not suitable and proper 
toe straps, but were long straps made for some other pur- 
pose, and defendant knew or should have known of their 
unfitness and dangerous length, but nevertheless negli- 
gently adjusted and tucked in said long straps without 
informing plaintiff, who did not know of said improper 
appliances, the ends of which were hidden and latent in 
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defect, but relied upon defendant; that plaintiff, relying 
upon the appliances and services of defendant, resumed 
skating and after from five to fifteen minutes skating said 
strap came loose from said long surplus end of useless 
leathery, and said end bent back under the roller of one of 
the skates, suddenly stopping the skate and throwing 
plaintitf to the floor.” It is then alleged generally that, 
as a result of the fall, plaintiff suffered an injury to his 
right arm that he says is permanent. He avers that he is 
388, and that he was in good health before the accident. 

It plainly appears from the petition that plaintiff dis- 
covered, when first he went upon the skating floor, that 
the skates were loosely adjusted and “he returned from 
the skating floor to complain of looseness.” So that his 
attention was forcibly drawn to a situation that demanded 
a remedy, and straps were used for this purpose. There 
is nothing intricate about the mechanism of a leather strap 
and buckle. A more simple appliance could hardly be 
imagined. A person with even a low degree of intelli- 
gence knows the use to which straps and buckles are put. 
it follows that plaintiff should have used the care of 2 
reascnably prudent person to see to it that the straps 
were properly applied and adjusted before he resumed 
skating. He did not do so; hence, the accident. Plaintiff 
was not a child but a mature man of 388 years. Whether 
he was a novice or an expert skater does not appear. But 
he could skate. He complains of adjustment. A man of 
his years, even though a skater of only ordinary skill, 
should himself have known, in the exercise of reasonable 
regard for his own safety, whether the straps were 
properly adjusted, and, if they were not, he should have 
made complaint at the time, or he should have made the 
proper adjustment himself. Plaintiff pleaded that the 
straps used by defendant “were not suitable and proper 
toe straps” and that they “were long straps made for some 
‘other purpose.” He is, of course, chargeable with knowl- 
edge of the facts that he has pleaded. 

In a practical way one person is as capable as another 
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of judging of the character of straps and buckles with re- 
spect to safety in practical use. So that where, as in the 
present case, a person not only voluntarily, but by his 
own request, submits to the adjustment of roller skates to 
his feet by an appliance so simple as a strap and buckle, 
all as complained of herein, is guilty of as much, if not 
more, negligence than the person who furnished the ap- 
pliance and made the adjustment. Vanderpool v. Par- 
tridge, 79 Neb. 165; Donehoe v. Crane, 141 Ga. 224; Sutton 
v. Des Moines Bakery Co., 185 Ia. 390. 


Under section 7892, Rev. St. 1918, we held that, where 
the facts show, beyond reasonable dispute, that plaintiff 
is guilty of more than slight negligence in comparison 
with the negligence of defendant, the case should be taken 
from the jury. Disher v. Chicago, Rk. I. & P. R. Co., 98 
Neb. 224; McCarthy v. Village of Ravenna, 99 Neb. 674; 
Sodomka v. Cudahy Packing Co., 101 Neb. 446. 

From the facts pleaded reasonable minds could come to 
no conclusion other than that plaintiff was guilty of more 
than slight negligence in comparison with that of de- 
fendant. 


In a case involving the simple appliance rule, even as it 
applies to a child who was an infant suitor of tender 
years, it has been said: “Simple tools and appliances 
* * * embody no perils that are not obvious even to 
the mind of a young child, and consequently no recovery 
will be allowed as a rule for injuries sustained there- 
from.” 20 R. C. L. 98, sec. 82. In Noschman v. Ash, 98 
Minn. 312, the rule is discussed and numerous authorities 
are cited. 


Respecting the demurrer: The rule is that, after issues 
are joined, the pleadings will be liberally construed. But 
when a pleading is tested by demurrer, before issue joined, 
it is construed most strongly against the pleader. McIn- 
tyre v. Hauser, 131 Cal. 11; Lampman v. Bruning, 120 Ia. 


Vor. 106] JANUARY TERM, 1921. 337 


Bernstein v. State. 


167. The court did not err in the premises. It follows 
that the judgment must be affirmed. 
AFFIRMED. 
Morrissey, C.J., not sitting. 
Rose, J., dissents. 


ISADORE BERNSTEIN V. STATE OF NEBRASKA, 
Firep Junr 23, 1921, No. 21875. 


Criminal Law: Evmence: ‘TELEPHONIC CONVERSATION. Evidence of 
telephonic conversation between the defendant and another party 
is hearsay and incompetent, unless the party testifying could rec- 
ognize and identify the voice of defendant. 


Error to the district court for Douglas county: ALEX- 
ANDER C. Troup, Jupen. Reversed. 


H., Fischer and W. H. Hatteroth, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. 'L. Dort, 
contra. 


Heard before Lerron, Aupricu, Day and Dman, JJ., 
Goop and Rarer, District Judges. 


ALDRICH, J. 

Plaintiff in error was convicted in the district court for 
Douglas county on a charge of receiving stolen property, 
and was sentenced to the penitentiary for an indetermi- 
nate period of from one to seven years. He brings the 
case to this court for review. 

The property alleged to have been stolen was a case of 
cigars belonging to one Kiplinger. His name and address 
were on the box. The cigars, it is estimated, were worth 
$405. 

The state’s principal witness was Henry Slack, a con- 
vict. His story was that at the time of the alleged steal- 
ing he was employed by the Omaha Merchants’ Express 
and Transfer Company ; that he had the case of cigars and 
some tires in his truck when he left the freight office, and 
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that he picked up the witness Carl Rose on his way to 
Frieden’s store. Frieden, according to Slack’s testimony, 
said he would take all the “stuff” Slack would bring. 
Slack testified that they went from I*rieden’s store to 
Bernstein’s place of business, where he delivered the 
cigars, receiving $25 in cash from Bernstein, with the 
arrangement that Bernstein was to pay him another $25 if 
the cigars were good. 

Slack also testified that a telephonic conversation was 
had between Frieden and the defendant relative to de- 
fendant’s accepting the cigars in question. The defend- 
ant denied that Frieden called him on the telephone, and 
the establishing of the fact depends almost entirely upon 
Slack’s testimony, as Frieden was not called as a witness. 
Slack testified that Frieden “went inside and called this 
Bernstein.” Slack did not hear the defendant Bernstein’s 
voice at the other end of the line, and on this proposition 
the case of National Bank of Ashland v. Cooper, 86 Neb. 
792,is in point. It was there held: “The conversations, 
relating to a contract, had between parties thereto by tele- 
phone may be received in evidence, where the witness tes- 
tifies positively that he recognized the person, with whom 
he was talking, by his voice.” It is plain, then, that 
neither Slack nor Rose could be allowed to testify that it 
was Bernstein at the other end of the line, unless they 
could identify his voice. Dunham v. McMichael, 214 Pa. 
St. 485. Slack and Rose were comparative strangers to 
the defendant, not familiar enough with him to recognize 
his voice if they had heard it. Slack and Rose could: 
testify only as to what they heard Frieden say. Hence, 
the reception of this evidence, in our judgment, was prej- 
udicial error, and the defendant is entitled to a new trial 
on this phase of the case alone. 

REVERSED AND REMANDED. 
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FRANK J. STRONG v. STATE OF NEBRASKA. 
FiLep June 23, 1921. No. 21845. 


1. Jury: Vom Diez. Upon the voir dire examination of a proposed 
juror, each party has the right, within reasonable limits, to put 
pertinent questions for the purpose of ascertaining whether there 
exists sufficient grounds for a challenge for cause, and also to | 
aid the party in the exercise of his statutory right of peremptory 
challenge. ; 


DISCRETION or Court. The extent to which such 
examination may be carried rests in the sound discretion of the 
trial court, and its ruling thereon will not be disturbed unless 
there has been an abuse of discretion to the prejudice of the 
complaining party. 

3. Criminal Law: Instrucrions. Where the court on its own mo- 


tion charges the jury substantially as requested, it is not error to 
refuse to restate those principles of law. 


Error to the district court for Madison county : WIL- 
LIAM V. ALLEN, JUDGE. Remanded, with directions. 


Barnhart & Stewart, for plaintiff in error. 


_ Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Lerron, Day, DEAN and Ross, JJ. 


Day, J. 

Frank J. Strong was convicted in the district court for 
Madison county on a charge of statutory rape, and was 
sentenced to the penitentiary for an indeterminate period 
of from three to twenty years. As plaintiff in error he 
has brought the record here for review. 

For convenience, plaintiff in error will be hereinafter 
referred to as defendant. The chief complaint of the de- 
fendant upon the oral argument, as well as in his brief, is 
that the trial court erred in restricting and limiting his 
counsel in the voir dire examination of veniremen called 
as prospective jurors in the case. The record shows that 
during the examination upon their voir dire several pros- 
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pective jurors were asked by counsel for the defendant 
whether they were married, how many children they had, 
and whether the children were boys or girls. During the 
examination of venireman Fred Recker by defendant’s 
counsel, he was asked: “Q. You ave marricd? A. Yes, 
sir. Q. And got some children? A. Yes, sir.” At this 
juncture the court interrupted, saying: “I am going to 
stop you. It is wholly immaterial whether this man has 
children or not. Avoid that, Mr. Barnhart.” 

The principal purpose of the voir dire examination is to 
ascertain whether the proposed juvor is free from bias or 
prejudice, and whether he is in such attitude of mind 
with respect to the case in hand that he would be a fair 
end impartial jurov. With this end in view, it is the 
policy of the law to give to the parties ample opportunity 
to question the venireman upon matters bearing upon his 
competency, and questions which tend to show his atti- 
tude of mind and feelings should not be unreasonably 
abridged. And as each party has the right to exercise a 
certain number of peremptory challenges, it is proper, 
within reasonable limits, to propound questions which, in 
the judgment of the respective parties, may assist them in 
the exercise of that right. The extent to which the exam- 
ination may be carried rests in the sound discretion of the 
trial court, and its ruling will not be disturbed unless 
there has been an abuse of discretion to the prejudice of 
the party complaining. Van Skike v. Potter, 53 Neb. 28. 

The question here presented is not a new one in this 
jurisdiction. In Bayse v. State, 45 Neb. 261, it was held: 
“On the examination of a juror on his voir dire, each party 
has the right, within reasonable limits, to put pertinent 
questions for the purpose of ascertaining whether or not 
there exists sufficient ground for a challenge for cause, 
and also to enable the party to properly exercise his 
statutory right of peremptory challenge.” 

From an examination of the questions propounded to 
the veniremen, as shown by the record, it is perfectly 
clear that the fact sought to be elicited from the proposed 
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juror was for the purpose of assisting counsel in their 
peremptory challe.ges. In directing the trial, a large 
amount of discretion must necessarily be given to the 
trial judge, to the end that trials be expedited, and that 
the examination of proposed jurors be not extended be- 
yond reasonable bounds. In the case at bar we are of the 
view that the restrictions placed upon the examination of 
the proposed jurars did not amount to an abuse of judi- 
cial discretion. 

Complaint is also made of the failure of the court to 
give instruction No. 1 requested by the defendant. This 
instruction related to the weight to be given to character 
evidence, and was responsive to the evidence given upon 
the trial. The court did, however, in language of its 
own choosing, correctly instruct the jury upon this sub- 
ject in instruction No. 10. It is well settled that it is 
not necessary to give an instruction in the language of 
counsel, where the subject is covered by instructions in 
the language of the trial court. Jameson v. Butler, 1 
Neb. 115; Curry v. State, 5 Neb. 412; Coffey v. Omaha & 
C. B. Street Rk. Co., T9 Neb. 286. 

It is urged that the verdict is not supported by suffi- 
cient evidence. We cannot agree with defendant’s coun- 
sel in this contention. No useful purpose will be sub- 
served in reviewing the evidence. While the defendant 
denied the act of intercourse, the overwhelming testimony, 
including his confessions, point to. the contrary. The 
case is one clearly for the determination of the jury, and 
we are Satisfied with its finding. 

It is urged that there was error in the giving of instruc- 
tion No. 12, defining the meaning of the term “reason- 
able doubt.” The instruction is criticised, not so much 
because it does not correctly give the meaning of that 
term, but because it closed with these words: “It is im- 
portant to the administration of justice that no man 
proved to be guilty of a crime should be permitted to es- 
cape, and that no man of whose guilt there is a reasonable 
doubt should be convicted. The important and solemn 


342 NEBRASKA REPORTS. [ Vor. 106 


State v. Southern Elkhorn Telephone Co. 


duty is with you to determine the guilt or innocence of 
the defendant and to return a verdict accordingly.” We 
can see no prejudicial error in this statement. 


It is also urged that it was error to permit the prose- 
cutrix to testify to other acts of intercourse with the de-- 
fendant. This question has been determined adversely to 
the contention of defendant in Woodruff v. State, 72 Neb. 
820. e 


It is finally urged that the court erred in pronouncing 
sentence under the provisions of the indeterminate sen- 
tence law. An examination of that law as it now appears 
(Laws 1919, ch. 190, p. 791) will disclose that the crime 
cf rape is excepted from its provisions. The trial judge 
should have determined the duration of the sentence. 


On the entire record we conclude that there is no error 
necessitating a new trial, but it is ordered that the cause 
be remanded, with directions to the trial court to impose 
a sentence of a definite term. 

REMANDED, WITH DIRECTIONS. 


SraTp oF NEBRASKA, APPELLANT, V. SOUTHERN ELKHORN 
TELEPHONE COMPANY, APPELLEE. 


Ficep June 23, 1921. No. 21387. 


1. Telegraphs and Telephones: “ComMoN CaRRIER:” SUPERVISION. 
Where several farmers in cooperation constructed a rural tele- 
phone line, so as to connect their farms with a public service tele- 
phone company in town, from whom they purchased telephone 
poxes and rented transmitters, and were afforded switching serv- 
ice to local and long-distance subscribers over. the lines of such 
telephone company, and paid to the telephone company the same 
rates as regular subscribers, but did not exact nor receive com- 
pensation for messages transmitted over their rural line, and 
raised no revenue except such sums by mutual assessment as 
were needed to maintain and keep in repair their properties, 
held that they were not operating as a common carrier, defined 
by our statute (Rev. St. 1918, sec. 6124) as “telephone companies 
* * * engaged in the transmission of messages * * * for 
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hire,” and were not under the supervision of the Nebraska state 
railway commission. 

. Though section 7418, Rev. St. 1913, grants a right 
of way over the public roads of the state to “any telegraph or tele- 
phone company incorporated or doing business in this state,’ i 
does not follow that any one who erects poles and strings tele- 
phone wires upon a public road is a telephone company or a com- 
mon carrier. 


Though such a rural telephone line may render 
impracticable the extension of further telephone service in that 
particular locality, and hence be a matter of public concern, the 
fact that the situation is of public interest does not alone char- 
acterize the rural line as a public service company, nor identify 
it as acommon carrier. Its character is to be determined rather 
by the purpose for which the property is intended to be used and 
the actual use to which it is devoted. 


APPEAL from the district court for Madison county: 
WILLIAM V. ALLEN, JUDGE. Affirmed. 


Clarence A. Davis, Attorney General, and Hugh LaMas- 
ter, for appellant. 


M. D. Tyler, contra. 


Heard before Morrissey, C.J., ALDRICH, FLANSBURG, 
Lurron and Rose, JJ. 


FLANsBure, J. 

This was an action by the state of Nebraska, brought 
against a number of farmers, who had constructed a rural 
telephone line and who called themselves the Southern 
Elkhorn Telephone Company, and was to compel them to 
cbey an order of the Nebraska state railway. commission, 
commanding them to furnish to one Doxstader, a farmer 
living in the vicinity, a connection with their telephone 
line. The trial court found in favor of the ‘defendant 
‘and entered a dismissal, from which order the state ap- 
peals. 

The sole question for determination is whether or not 
the so-called Southern Elkhorn Telephone Company is a 
common carrier and therefore under the jurisdiction of 
the Nebraska state railway commission. If found to be 
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such a common carrier, then the order of the railway 
commission, requiring it to extend its service to the 
farmer, Doxstader, must be enforced; otherwise, ‘the 
order of the commission is without legal authority. 

In 1917 the farmers mentioned, living in the vicinity of 
Norfolk, had requested telephone service from the Ne- 
braska Telephone Company, which company was a public 
service corporation doing a telephone business at Nor- 
folk and throughout the state. This the telephone com- 
pany, in the first instance, refused to give, but the nego- 
tiations resulted in an agreement, in pursuance of whica 
’ the farmers constructed at their own expense a telephone 
line from Norfolk to their farms, and purchased telephone 
boxes and rented transmitters from the telephone com- 
pany, and were theveupon received by the telephone com- 
pany as subscribers upon the same terms as the sub- 
scribers in Norfolk. Hach one of the farmers contributed 
toward the expenses of constructing this party line. The 
telephone poles were placed, some in the highway, some 
along the propetty Jines and used as fence posts, and some 
across private property. The farmers never incorporated 
cr associated themselves as a company. They, however, 
adopted the name of Southern Elkhorn Telephone Com- 
pany, for the purpose of convenience in their dealings as a 
collective body with the Nebraska Telephone Company. 
They kept their lines in repair and the expenses for such 
1epairs were borne by mutual assessments made from 
time to time as needed. The repairs amounted to from 
$2 to $2.50 yearly for each farmer. The Nebraska Tele- 
phone Company at Norfolk furnished switching service 
for them and arranged to connect them with the Norfolk 
subscribers or with long-distance lines, and for this service 
the farmers paid the same rates as the Norfolk subscrib- 
ers. One of their number each month collected from the 
others the regular rates and whatever long-distance tolls 
had been incurred by any of them, and remitted the en- 
tire amount in one sum to the Nebraska Telephone Com- 
pany at Norfolk. The subscribers at Norfolk, or any one 
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et distant points, who wished to talk with these several 
farmers, could call through the exchange at Norfolk and 
be connected with the farmers’ line. There are only 10 
farmers connected with the rural line in question, but it 
is their contention that their line is already burdened and 
is insufficient to afford service for additional telephone 
users, The agreement, under which the farmers are act- 
ing, does not provide for taking in new members, nor for 
extending service beyond the lines already constructed. 

It is the contention of the attorneys for the state that 
the rural telephone line in qnestion, having become coa- 
nected with the Norfolk telephone system, has necessarily 
become an integral part thereof and therefore has become 
a common carrier. It is argued that the farmers on the 
1ural line send messages to whomsoever they please, and 
hold themselves out as ready to accept and deliver all 
messages that may come to the rural line from subscrib- 
ers at Norfolk and, in fact, from any part of the country 
over long-distance. 

The legislature defined common carriers, so far as that 
term is applicable here, to be “telegraph and telephone 
companies * * * engaged in the transmission of mes- 
sages * * * for hire.” Rey. St. 1918, sec. 6124. 

In order that a company be a common carrier, it is 
essential, in view of this statutory definition, as well as by 
the generally recognized meaning of the term “cummon 
carrier,” that the service rendered by it must be a service © 
that is rendered for hire. It was said by Justice Story in 
Citizens Bank v. Nantucket Steamboat Co., 5 Fed. Cas. 
(No. 2730) 719, 725: “I take it to be exceedingly clear 
that no person is a common carrier in the sense of thr 
law, who is not a carrier for hire; that is, who does not 
receive, or is not entitled to receive, any recompense for 
his services. The known definition of a common carrier, 
i: all our books, fully establishes this result.” If no com- 
pensation is received, “he is not in the sense of the law a 
common carrier; but heis a mere mandatory, or gratuitous 
Lailee; and of course his rights, duties and liabilities are 
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of a very different nature and character from those of a 
common carrier.” 

As pointed out in 10 C. J. 41, sec. 10: “The law ap- 
plicable to common carriers is peculiarly rigorous, and it 
ought not to be extended to persons who have neither ex- 
pressly assumed that character nor by their conduct and 
from the nature of’ their business justified the belief on 
the part of the public that they intended to assume it.” 

It is quite apparent that the farmers, when they con- 
structed the rural line in question, had no idea of render- 
ing service to the public. Their sole purpose was to pro- 
cure telephone service for themselves. It was to that 
purpose, aud that purpose only, that they dedicated their 
property. To now subject that property to another pur- 
pose than that for which it was given, or intended to be 
used, would be to take from them the right and the use 
of the property which has not been voluntarily yielded up. 
Where a person enters into the business of public service 
and operates asa common carrier, he voluntarily dedicates 
his property to the public use and acquiesces in a neces- 
sary public control of the business conducted; but where 
there is no such dedication to the public use, the state 
has no arbitrary right to take from an individual the con- 
trol of property devoted to private interests. The farmers 
who constructed the line in question did not provide that 
they would extend service to whomsoever might apply, 

“nor that they would engage in the business of transmitting 
telephone messages. They have not become bound to 
each other, nor to the public in general, to see that their 
rural line‘is always in first-class order and that messages 
received will be promptly and efficiently transmitted. To 
hold them as a common carrier would fix a liability upon 
them for negligence in failing to keep their lines in effi- 
cient order. The lines that they have constructed are for 
their own private use, and certainly are subject to such 
control and provision for repair and maintenance as they 
themselves shall elect to adopt. 

It is argued that the rural line is similar to branch lines 
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of a railroad which are constructed to meet the demands 
cf some private industry and become a part of the railroad 
system and subject to control as’ a part of a common 
carrier. The case of Union Lime Co. v. Chicago & N. W. 
ft. Co., 283 U. 8. 211, is one of the cases cited as bearing 
cut that contention. In that case it is to be noted that 
railway companies which were cominon carriers . were 
given a statutory right to acquire necessary right of way 
and to extend spur tracks in order to meet the needs of 
manufacturing establishments, and that such a spur track, 
operated by a railroad:company, was held to be a part of 
the railway system, and not a private side track belonging 
to the private establishment. In that case the court said 
(p. 222): “There is a clear distinction between spurs 
which are owned and operated by a common carrier as a 
part of its system and under its public obligation and 
merely private sidings.” 

The case of State v. Union Stock Yards Co., 81 Neb. 67, 
is relied upon as furnishing an analogy to the present 
case. There the court held that the stock-yards company, 
which operated tracks for the purpose of distributing 
cars of live stock, shipped in over various railroads, was 
a common carrier, though it distributed such shipments 
only to the several packing houses and industrial estab- 
lishments directly connected with its lines. But in that 
case the Union Stock Yards Company was engaged in the 
business of carrying freight, and held itself out to the 
public generally to receive all live stock shipped over the 
railroads and to cavry it from the railroad terminus to its 
destination, and this service was rendered for hire. In 
that case it is said (p. 82): “If a person or a corporation 
holds itself out to the public as offering its services to all 
persons similarly situated, and performs a service in the 
transportation of persons, freight or intelligence, it is a 
common carrier in the particular spheres of such employ- 
meut.”” Obviously, the rule stated there has no applica- 
tion to the case under consideration. 

It is argued, since the rural line is partially constructed 
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upon public highways and since our statute (Rev. St. 
1913, sec. 7418) grants a right of way upon the public 
roads of the state to “any telegraph or telephone company 
incorporated or doing business in this state,” that the de- 
fendant cannot deny that it is a common carrier, nor that 
it is subject to public control as such. That contention, 
however, is to mistake the effect for the cause. Though 
the statute gives to all telephone companies engaged in 
public service a right of way over the public roads, it 
does not follow that any one who erects poles and strings 
telephone wires upon a public road is a telephone com- 
pany or common carrier. If the farmers’ rural line is 
not the line of a “telephone company,” it may be that it 
has no right upon the highway and is there only by public 
sufferance, but the fact that it is on the highway cer- 
tainly does not chavacterize the nature of the service 
which it renders. ; 

Again, it is contended that the property of the defend- 
ant is impressed with a public interest, for the reason 
that it monopolizes telephone territory. It is argued that 
the line extending through this territory and rendering 
the service that it does creates a situation which would 
render it unprofitable and impracticable for any other 
telephone company to extend a line into the same terri- 
tory, by reason of the fact that so few are left to become 
subscribeys. The situation may be a matter of public in- 
terest and may render impracticable the extension of tele- 
phone service in that territory, but, unless the rural line 
constructed by the defendant is a common carrier, it does 
not come within the jurisdiction of the railway commis- 
sion, no matter how great the public interest in the mat- 
ter may be. The state, through its legislative authority, 
even though the enterprise is not a common carrier, may, 
when it pleases, deem it wise to prevent such organiza- 
tions from constructing their lines upon or across the 
public highways, and thus save that territory to public 
service companies which will serve the entire community, 
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but this is not a matter for the railway commission, nor, 
at this time, for the court to pass upon. 

In Ulinois, where the law places public utilities and 
the property thereof, “devoted to a public use,” under the 
supervision of the public utilities commission, it is held 
that a mutual telephone association, which has no charter 
authority to engage in public telephone service, to take 
on new members, or to devote its property to a public use, 
and is organized for the private use of its members only, 
and not for profit, is not within the jurisdiction of the 
commission as a common carrier. State Public Utilities 
Commission v. Bethany Mutual Telephone Ass’n, 270 Tl. 
183; State Public Utilities Commission v. Okaw Valley 
Mutual Telephone Ass'n, 282 Til. 336. The court in the 
case first above cited said (p. 185): “To constitute a 
public use all persons must have an equal right to the 
use, and it must be in common, upon the same terms, how- 
ever few the number who avail themselves of it. It is not 
essential to a public use that its benefits should be re- 
ceived by the whole public or even a large part of it, but 
they must not be confined to specified, privileged per- 
sons,”’ 

In Missouri, where a statute, somewhat similar to our 
own, places under the public service commission utilities 
engaged “in the conduct of the business of affording tele- 
phonic communications for hire,” it was held, in State v. 
Public Service Commission, 272 Mo. 627, L. R. A. 1918C, 
820, that a mutual telephone company, the members of 
which own their own instruments and maintain their lines 
to a central station and contribute a quarterly amount 
io maintain such station, does not furnish telephonic com- 
munication for hire, although a fee is exacted in case a 
nonsubscriber talks on a telephone on the company’s 
switchboard to one on a connecting line. The court in 
that case said (p. 640): “The constitution and by-laws 
and the oral testimony all point to the conclusion that 
the Auxvasse Company is primarily a private organiza- 
tion not operated for hire. Operation for hire is a pre- 
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requisite to supervision by the commission. The reason 
is plain. The commission was created, as is evident from 
the entire statute defining its powers, not to interfere 
with individual action except where same assumes a pub- 
lic nature, but to provide regulations and give plenary 
power as defined by the statute to the commission to con- 
trol such utilities as from their nature and operations 
may affect the interests of the general public. AJ] such 
organizations are commercial in their nature in that they 
are not conducted for favors, but for fees. Recognizing 
this fact, the framers of the public ‘service act made this 
a condition precedent to commission control. That a fee 
may be exacted from nonsubscribers for talking from a 
telephone on the company’s switchboard to one on a con- 
necting line does not militate against the correctness of 
the conclusion that this company does not afford tele- 
phonic communications for hire. * * * The fee thus 
authorized to be charged is but an incident in the general 
conduct of the business of the company, and is not in- 
dicative of its character, which is to serve those who sus- 
tain it and not the general public.” 

In the case under consideration, the association of these 
ten farmers aud their joint ownership in a rural telephone 
line, extending from Norfolk to their properties, cannot 
be dignified by the appellation of a public servicé com- 
pany. Their property has never been dedicated nor de- 
voted to a public use. It was provided merely as a pri- 
vate convenience. These farmers do not pretend to, nor 
do they, render a service to the public. Though outsiders 
may call them over their lines, they do not guarantee a 
faithful and careful transmission of the message, nor are 
they obligated to the public to any degree of care in keep- 
ing their lines in efficient readiness for use. They permit 
and invite such messages to come to them for their own - 
convenience. They render no service, they make no profit, 
they exact no compensation, and cannot be held to be “a 
telephone company engaged in the transmission of mes- 
sages for hire,” within the meaning of our statute. 
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Since they were not operating as a common carrier, the 
railway commission has no jurisdiction, and the order 
made was without authority of law. 


The judgment of the trial court is therefore 
AFFIRMED, 


CHARLES THOMPSON ET AL., APPELLANTS, Y. COLFAX COUNTY 
ET AL., APPELLEES. 


Frmep JuNE 23, 1921. No. 21505. 


1. Evidence examined, and held to justify a directed verdict. 


2. Counties and County Officers: Drains: AcEency: County Sur- 
veyor. Under article I, ch. 19, Rev. St. 1913, the county surveyor 
acts under the mandate of the statute, and not as agent or trustee 
of the county, and there is no statutory provision making the 
county liable for his neglect of duty. 


3. : : : County ComMisstonrers. Under article I, 
ch. 19, Rev. St. 1913, the board of county commissioners act as 
agents or trustees of the persons whose property is chargeable 
with the cost of the work, and not for the county, and the statute 
having failed to make the county liable for their neglect or delay, 
this action cannot be maintained. 


4. Drains: CoNtTracT: AUTHORITY OF County. The construction com- 
pany, in entering into the contract mentioned in the opinion, is 
presumed to have known the extent of the county’s authority and 
the limitations thereof, and to have contracted with reference to 
such delays as might grow out of the work to be performed. 


5. Trial. It is not error to reject documentary evidence of an ad- 
mitted fact. 


AppEaL from the district court for ‘Colfax county: 
Freperick W. Burron, Jupce. Affirmed. 


Switeler & Switzler, for appellants. 


B. F. Farrell, W. B. Sadilek and George W. Wertz, 
contra. 


Heard before Mornrisspy, C.J., FLanspurca and Ross, 
JJ., ALLEN and Repicx, District Judges. 
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ALLEN, District Jndge. 

Charles and George K. Thompson, doing business in the 
trade name of Charles Thompson Company, appealed 
from the judgment of the district court entered on a 
directed verdict for the defendants, 

During the trial, by leave of court and by interlineation, 
the plaintiffs amended their amended petition by striking 
out all allegations respecting the depreciation of the 
machinery during the time it is said to have been idle, and 
stated the substance of their claim as follows: “That on 
account of the acts of the defendant in preventing it from 
continuing the work in digging the ditch it was compelled 
to leave on the ground and exposed to the elements all of 
its machinery; that it was prevented from using said 
machinery in other work on account of the promises from 
time to time by the defendants that the marking stakes 
would be furnished plaintiff so that it could continue its 
work. Plaintiff says that the damage to plaintiff by rea- 
son of increased cost to return machine and crew to the 
right of way for additional excavation was $100, and loss 
of use of said machinery was the sum of $4,200, or a total 
loss of $4,300, for which plaintiff has made claim and de- 
mand, and payment has been refused.” 

By a cross-petition the Union Pacific Railroad Company 
was brought into the case, but went out on a demurrer, so 
that the controversy is between the plaintiffs and Colfax 
county. 

June 28, 1917, the Elkhorn Construction Company and 
Colfax county, by its board of county commissioners, en- 
tered into a written contract pursuant to article I, ch. 19, 
Rey. St. 1918, for the digging of a drainage ditch north- 
west from the city of Schuyler and across the right of 
way of the Union Pacific Railroad Company, and for sev- 
eral miles beyond the initial point; but before the work 
was commenced, and by the consent of the board of county 
commissioners, the contract was assigned to the plain- 
tiffs, and they became subrogated to the rights, duties and 
cbligations of the construction company thereunder. The 
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work began August 18, 1917, and ended for that year, be- 
canse of the frozen condition of the ground, December 
6, 1917. The ditch was dug to the south line of the rail- 
voad conipany’s right of way and for a distance of 200 
feet north thereof, but no marking stakes were placed on 
the right of way or work done thereafter until .after the 
railroad company was forced to permit it to proceed. 

The testimony shows that the plaintiffs requested the 
ccuuty surveyor to place marking stakes from the point 
where the work ceased December 6, 1917, to the end of the 
proposed ditch, but he refused to do so until the question 
of crossing the vailvoad company’s right of way was set- 
tled, because the ditch might cause the right of way to be 
flooded. 

It appears that the plaintiffs anil Colfax county, acting 
in good faith, negotiated with the Union Pacific Railroad 
Company for some menths to secure an easement across 
its right of way, but, failing therein, the railroad com- 
pany was forced to yield by a peremptory writ of man- 
damus issued by the district court July 18, 1918, and the 
work was resumed the following August and completed 
November 10, 1918, and full payment was made by the 
county. 

There is no testimony that the plaintiffs made any effort 
to employ the machinery in other work, or that they took 
steps to prevent, or to minimize, the damage they claim 
to have sustained by reason of its lying idle. 

Assignments of error 1 and 2 are to the effect that the 
district court erred in directing a verdict for the defend- 
ant on the ground that there was not sufficient evidence 
to sustain a verdict for the plaintiffs aud that there was 
ro question of fact for the jury’s determination. , 

Readily conceding that, in directing a verdict, the court 
must construe the testimony favorably for the plaintiff, 
and that it is error to direct a verdict when there is testi- 
mony sufficient to support a verdict for the plaintiff, in 
the absence of countervailing evidence, we have to say 
that we think that these assiguments are not well taken. 
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The plaintiffs base their right to recover on two propo- 
sitions: (1) That there was unnecessary delay and neglect 
en the part of the county surveyor in setting marking 
stakes from the point north of the railroad company’s 
right of way where the work ceased in 1917 to the end of 
the proposed ditch so that work could not be promptly re- 
sumed in the spring of 1918. This contention, however, 
is removed from the case when it is remembered that the 
county surveyor acted under the mandate of the statute, 
and not as agent or trustee of the county, and there is no 
statutory provision making the county liable for his 
neglect of duty. And (2) that there was unnecessary de- 
lay and neglect on the part of the board of county com- 
missioners, and therefore damage to the plaintiffs, in pro- 
curing the right to carry the work across the railroad 
company’s right of way. But in executing the contract 
the board of county commissioners acted as trustees for 
the persons whose property was chargeable with the cost 
of the work, and not for the county, and, the statute hav- 
ing failed to give the plaintiffs a remedy in damages for 
their neglect, this action cannot be maintained. AfcDon- 
ald & Penfield v. Dodge County, 41 Neb. 905, 908; Cement 
Products Co. v. Martin County, 142 Minn. 480; Hughes v. 
Monroe County, 147 N. ¥. 49, 39 L. R. A. 33, and notes; 
Snethen v. Harrison County, 172 Ta. 81; Plumbing Sup- 
ply Co. v. Board of Education, 32 8. Dak. 270; 1 Beach, 
Public Corporations (1893) sec. 262. Nor is there an im- 
plied liability. Alden v. Todd County, 140 Minn. 175. 

In entering into the contract, the construction company 
is presumed to have known the extent of the county’s au- 
thority and the limitations thereon and to have contracted 
with reference to such delays as might grow out of the 
work to be performed. Humbolt County v. Ward Bros., 
163 Ja. 510. 

It is urged that the district court erred in refusing to 
admit in evidence the pleadings and documents in the 
case of the State of Nebraska, ex rel. County of Colfax v. 
Union Pacific Railroad Company, but the ruling was not 
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erroneous. It was conceded that there was delay in se- 
curing the right to cross the railroad company’s right of 
way until July 18, 1918, and, as these documents were 
offered to prove an admitted fact, they were properly 
rejected. 

Other reasons which would sustain the rulings of the 
district court readily suggest themselves to the mind, but 
are not noticed because the court is committed to the doc- 
trine that it will consider no error not assigned. 

We have carefully examined the record and find no re 
versible error. The judgment of the district court is, 
therefore, 

AFFIRMED. 


FREMONT Scorr, APPELLEE, V. Scotts BLurr County, Ap- 
PELLANT, 


FILep JUNE 23, 1921. No. 21572. 


1. Sheriffs: Deputy SuHeErirr: “Pupitc Orricer.” A deputy sheriff 
who is appointed by the sheriff to act as jailer is a public officer, 
and a contract between him and the board of county commis- 
sioners by which he agrees to perform the duties of jailer for a 
different compensation than that fixed by law is against public 
policy and void. 

2. Officers: “Pusiic Orricer.” A janitor of a courthouse is not a 
public officer, but an employee. 

3. Sheriffs: JaAILerR: CompPpENSATION. Under the statute, a duly ap- 

' pointed and qualified deputy sheriff who has been selected by his 
principal to perform the duties of jailer is entitled to $1.50 a day 
for his services, ‘where there are prisoners confined in the county 
jail.” 

4. Appeal: Law or THE Case. Evidence introduced on the second 
trial of the case examined and found to be substantially the same 
as that introduced on the first. Held, that the rule, the law of 
the case, applies. 

5. Judgment: Res Jupicata. Res judicata, the law of the case, and 
stare decisis belong to the same family and have in view the de- 
termination of controverted questions of fact and of law. 


AppEAL from the district court for Scotts Bluff county: 
WittiaM H. Westover, JupGe. Affirmed. 
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J. L. Grimm and Morrow & Morrow, for appellant. 
F. A. Wright and dfothersead & York, contra. 


Heard before Morrissry, C.J., ALDRICH, F-LANSBURG and 
Ross, JJ., ALLEN and Repick, District Judges. 


ALLEN, District Judge. 

The plaintiff, Fremont Scott, filed a claim against 
Scotts Bluff county with the board of county commis- 
sioners for $1,684.50 for 1,123 days’ services as jailer at 
$1.50 a day in caring for prisoners confined in the county 
jail. From an order refusing to allow his claim he ap- 
pealed to the district court, where the case was tried to 
the court, a jury being waived, and judgment was entered 
for the defendant, and Scott appealed to this court, where 
the judgment was reversed and the case remanded for 
further proceedings. 

On a retrial to a jury before Ww estover, Judge, sitting 

for Hobart, Judge, the conrt directed a verdict for the 
plaintiff in the sum of $1,964.50, and from judgment 
therecn this appeal was taken. 
~ September 30, 1918, by a resolution duly adopted, the 
board of county commissioners employed the plaintiff as 
“janitor for courthouse, salary $50 per month,” and the 
next day, October 1, 1913, the sheriff duly appointed him 
“deputy sheriff to act as jailer and to do other work per- 
taining to the office of sheriff.” October 4, 1918, he duly 
‘qualified as deputy sheriff and jailer and entered upon 
the discharge of his duty as jailer on the 7th, the bond 
reciting that “Fremont Scott has been appointed deputy 
sheriff and jailer in and for Scotts Bluff county, Ne- 
braska.”’ 
’ 1. The defendant does not seriously contend that the 
services were not performed by the plaintiff as he claims, 
but it is said that by a contract with the board ot county 
commissioners he was to act as janitor and jailer at $50 
a month, that the evidence on the second trial differs from 
that on the first, and that the rule, the law of the case, 
dees not apply. 
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On the first trial, Harry Johnson, chairman of the 
-koard of county commissioners, testified as follows: “Q. 
-Mr. Johnson, on that day the record shows that Fremont 
Scott was appointed janitor for the courthouse. Do you 
know whether or not that contains the complete transac- 
tion that was made there that day? A. The record does 
not show the complete transaction that took place. Q. 
-What was the complete transaction? A. I invited Mr. 
Scott in the office and asked him if he would take care of 
the courthouse and jail at $50 a month, and M1. Scott 
said he would.” On the second trial Johnson testified as 
-foHows: “Q. Do you remember the conversation that 
took place between the commissioner and Mr. Scott at 
‘that time? A. I know what the agreement was. Q. What 
-was the agreement? A. Mr. Scott agreed to take care—It, 
-was the understanding that Mr. Scott was to take care of 
the jail and to do the janitor work at $50 a month. Q. 
And did he agree to that? A. He agreed to that.” 

We think. that the evidence was substantially the same 
as that introduced on the first trial and that the rule, .the 
law of. the case, applies. Roper v. Jfilbourn, 100 Neb. 739. 

2. It is provided by section 5738, Rev. St. 1913, that 
“The sheriff may appoint such number of deputies as he 
sees fit.” It is provided by section 3541 that “The jailer 
or keeper of the jail shall, unless the sheriff elect to act 
as jailer in person, be a deputy appointed by the sheriff, 
and such jailer shall take the necessary oath before enter- 
ing upon the duties of his office; provided, the sheriff shall 
in all cases be liable for the negligence and misconduct of 
the jailer, as cf other deputies.” And by section 2441: 
“Where there are prisoners confined in the county jail, 
‘one dollar and ‘fifty cents per day shall De allowed the 
sheriff as jailer.” 

Under the holding in Dunkel v. Hall County, 89 Neb. 
585, we think the plaintiff is entitled to recover. 

_ 3. It is clear that the plaintiff was duly appointed and 
qualified as deputy sheriff and acted as jailer, performing 
the duties claimed by him. It is equally clear that, for the 
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performance of such duties, he received no compensation 
save $50 a month as janitor. In view of thc fact that this 
court has repeatedly held that a contract with a public 
officer to perform the duties of his office for a different 
compensation than that fixed by law is void, and that it 
has been so held in this case, the rule, the law of the case, 
is applicable. Res judicata, the law of the case, and stare 
decisis are members of the same family and have in view 
the final termination of controverted questions of fact and 
of law. Where a final judgment has been entered on a 
proved or admitted state of facts, it is conclusive on the 
parties and their privies, and where this court has de- 
clared that a given rule is applicable to a question before 
it, and the case is brought here a second time, the rule 
thus announced becomes the law of the case and will not 
be changed, unless the testimony on the second trial ma- 
terially differs from that on the first, or there is some 
other strong reason for adopting a different rule. So, 
where the court has decided a question of law in another 
case and a like state of facts is subsequently presented, 
the rule of stare decisis applies and will not be easily 
changed. \ . 
The judgment of the district court is 
AFFIRMED. 


Swirr & CoMPANY, APPELLANT, ¥. Foy S. PRINCE, AP- 
PELLEE. 


Fiiep JUNE 23, 1921. No. 21998. 


1. Master and Servant: WorkMEN’s CoMPENSATION: APPEAL: ConN- 
FLICTING Evipence. Where the district court in a workmen’s com- 
pensation case finds, on substantially conflicting evidence, that 
the employee was injured in a particular manner, such finding of 
fact will not be reversed on appeal unless clearly wrong. 


PENALTY. Held, that a reasonable controversy 
existed in this case between the employer and the employee as to 
liability for compensation, and that the employer is not liable for 
50 per cent. penalty added for waiting time for delinquent pay- 
ments. 
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APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed in part, and modi- 
fied in part. 


Gurley, Fitch, West & Hickman, for appellant. 
I’. J. McGuire, contra. 


Heard before MorrissgEy, C.J., ALDRICH, FLANSBURG and 
Rosg, JJ., Beciey and Lesim, District Judges. 


Becrry, District Judge. 

This is a proceeding under the workmen’s compensation 
~ act. On December 11, 1919, Foy S. Prince was employed 
by Swift & Company as demurrage clerk, doing special 
work out of the superintendent’s office, receiving as his 
wages the sum of $27.50 a week, and on said date he re- 
ceived personal injuries causing the second vertebra of his 
neck to be broken. He applied for and received an award 
of compensation from the compensation commissioner of 
the state of Nebraska. From this award Swift & Com- 
pany appealed to the district court, where it filed a peti- 
tion admitting the relationship of employer and employee; 
that both were bound by the workmen’s compensation act; 
and that defendant received an injury on December 11, 
1919, while engaged in the employ of Swift & Company, 
consisting of the fracture of the second vertebra of his 
neck; and further alleging that “said injury was caused 
by the defendant engaging in fooling, scuffling and horse- 
play. with one McLaughlin, all of which was not a part of 
nor incident to said defendant’s employment; and plaintiff 
contends that said injuries did not occur in the course of 
nor arise out of defendant’s employment, and therefore he 
cannot recover compensation under aforesaid law.” De- 
fendant filed au answer in which he alleged that an injury 
was received while in the course of and arose out of his 
employment; that plaintiff had notice of same, and told 
defendant and others that it would compensate defendant 
_ therefor. 

The district court found that Prince sustained his injury 


360 NEBRASKA REPORTS. —_[ Vo. 106 


Swift -& Co. v. Prince. 


as the result of an accident arising out of and in the 
course of his employment,.and that at the time he sus-- 
tained such injury he was uot engaged in any playful or 
sportive acts of any kind with any person, and that he had 
no knowledge of any playful or sportive acts being perpe- 
trated, and awarded hin compensation in the sum of $15 
a week for 300 weeks and 45 per cent. of his wages, or $12 
a week for the remainder of his life, all medical and hos- 
pital expenses provided by law, $7.50 a week from the 11th 
day of December, 1919, to the date of the decree, February 
18, 1921, being a 50 per cent. penalty added for waiting 
time, and. $600 for attorney fees. Swift & Company has- 
now brought the case to this court for review. 

It will be noted that the question to be determined is 
primarily one of fact as to how the injury occurred. The 
defendant: testified that his duties were watching and 
taking the temperature of meat in various cooling-rooms 
and inspecting cars for loading as to temperature, icing, 
etc.; that his headquarters was in the checkers’ office, 
which was a room adjoining the shipping-room with a door 
opening between; that he was using a thermometer and a 
flashlight for the purpose of: his work, which he kept in 
the shipping-room for safe-keeping; that both rooms were 
poorly lighted, and on the morning in question he went 
from the shipping-room into the checkers’ office, when he 
discovered he did not -have his flash-light, and turned to 
go back to the shipping-room to get it, when he “bumped” 
into one James L. McLaughlin, a government meat .in- 
spector, whose duties required his presence in and abont 
the shipping and checking-rooms; that he docs not re- 
member what happened after that, and when he recovered 
consciousness McLaughlin was assisting him to arise; 
that there was no wrestling, scuffling, or horse-play, or 
anything of that nature with McLaughlin or any one else 
on that day; that he was thereupon taken to a hospital 
where an X-ray examination showed that the second 
vertebra of his neck was broken, which is a permanent in- 
jury. His testimony is corroborated by that of McLaugh- 
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‘lin. Two employees of the company who were present at 
the time testified that there was no wrestling, scuffling, 
or horse-play, or anything of that nature, at the time of 
the accident. One employee who was present testified 
that Prince and McLaughlin were scuffling; but he was at 
work, with his back turned, and did not see the accident. 
Appellant claims to have successfully impeached .the 
‘testimony of Prince and McLaughlin by the introduction 
of written statements signed by them, in which they stated 
-that at the time of the accident they were engaged in 
scuffing and fooling, and also by evidence of oral state- 
ments to the same effect made by Prince. Prince and 
McLaughlin explained the circumstances attending the 
Signing of the statements by testifying that they were 
-prepared by the attorney for Swift & Company, and upon 
being presented to them for signature they objected to the 
statements, and both were induced to. sign on the repre- 
‘sentation of the attorney for Swift & Company that it was 
merely a plant record and a matter of form for the benefit 
of the Chicago office; that Prince had always been a re- 
liable and trustwdrthy employee, and that Swift & Com- 
pany would do what was right by him, and that he had 
nothing to worry about; that after signing said state- 
ment Prince was paid $15 a week for 13 weeks by Swift & 
_Company, which he supposed was gompensation, but, upon 
the hearing before the compensation commissiouer, 
learned that the same was from some welfare fund of the 
company. ‘Prince also denied making any oval state- 
ments except in the office of Dr. Lord, to whom he was 
sent by Swift & Company after making the written state- 
‘ment to them. If this evidence is to be believed, the 
writings signed by the witnesses are of little or no value. 
The trial court saw the witnesses and heard their. testi- 
mony, and its findings, upon conflicting evidence, should 
not be disturbed. It is the rte in cases of this kind that 
‘findings of fact, supported by sufficient evidence, or find- 
ings of fact on substantially. conflicting evidence, will not 
be reversed unless clearly-wrong. American Smelting & Re- 
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fining Co. v. Cassil, 104 Neb. 706; Christensen v. Protector 
Sales Co., 105 Neb. 389. 

The appellant further urges that the court erred in 
finding that Prince was entitled to recover $7.50 a week 
from December 11, 1919, to the date of the decree, on the 
ground that there was a reasonable controversy between 
the parties hereto, and with this contention we are in- 
clined to agree. Where the appellee furnishes a written 
statement over his own signature which shows that no 
liability is attached by reason of the accident, the same 
furnishes a reasonable ground for the employer to with- 
hold payment of compensation and to have that state- 
ment tested in a court of competent jurisdiction. 

Objection is also made as to the amount of allowance 
for attorney fees, but the same is not so disproportionate 
to the services rendered as to cause a reversal. The find- 
ings and awards of the district court are therefore affirmed 
in all instances, except the finding and awarding Prince 
$7.50 a week from December 11, 1919, to February 18, 
1921, which is set aside, and the proceedings remanded, 
with direction to the district court to reform the decree to 
comply with these views. 

AFFIRMED IN PART AND MODIFIED IN PART. 


Ross Rogerts v. STATE OF NEBRASKA, 
Finep June 23, 1921. No. 21752. 


1. Criminal Law: Instructions. Where the first count of an in- 
formation charges the defendant with having committed statutory 
rape in October, 1918, and the second count charges him with the 
same offense committed in March, 1919, and the state was required 
to elect upon which count it would prosecute, and elected to prose- 
cute under the allegations contained in the second count thereof, 
held prejudicial error for the court to incorporate the first count 
of the information in an instruction defining the issues to be tried, 
without further instructing the jury that the state had abandoned 
its charge made in the first count of the information, or that said 
first count had been dismissed by the court. 
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2. Rape: Evivence: CorrosoraTion. In a prosecution under an in- 
formation charging statutory rape, where the prosecuting witness 
has testified positively to the offense having been committed and 
the defendant has positively denied committing the offense, testi- 
mony of a brother-in-law of the complaining witness that he saw 
the defendant near the building in which the complaining witness 
claims said act was committed is not sufficient corroboration of 
the testimony of the complaining witness to sustain a conviction. 


Error to the district court for Red Willow County: 
Hanson M. Grins, Juper. Reversed. 


J. F. Cordeal and F,. M. Colfer, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Mornissuy, C.J., FLANSBURG and Ross, JJ., 
BecLey and LEsiie, District Judges. 


Lesiig, District Judge. 

A complaint and information was filed by W. R. Starr, 
an: attorney specially appointed by the court to prosecute 
the plaintiff in error, who will hereafter be referred to as 
the defendant. 

The first count of the information charges that the de- 
fendant, on or about the last day of October, 1918, in the 
county of Red Willow, “being then and there a male 
person of the age of 18 years and upwards, knowingly, 
unlawfully and felonionsly did carnally know and abuse 
one Anna Clary, a female child other than his daughter or 
sister, without her consent, and said Anna Clary then and 
there being not over 15 years of age, and of previous chaste 
character.” 

The second count charges that “on or about the 29th 
day of March, 1919, one Ross Roberts, a male person over 
the age of 18 years, in the county of Red Willow and state 
of Nebraska, in and upon one Anna Clary, then and there 
being a female child under the age of 18 years, and not 
his daughter or sister, unlawfully, feloniously, forcibly 
and against her will, did carnally abuse; she, the said 
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Anna ‘Clary then ani there being of previous chaste char- 
acter.” 

The defendant was found guilty, motion for new trial 
was overruled, the defendant was sentenced to confine- 
ment in the penitentiary for a period of three years, and 
from this judgment has prosecuted error. 

Nine assignments of error are presented to this court 
by counsel for defendant. We need consider only the 
fourth, fifth, sixth and eighth assignments. 

The fourth assignment relates to instruction No. 1. 
This instruction is a copy of counts 1 and 2 of the in- 
formation. F 

At the conclusion of the state’s evidence it was re- 
quired to elect upon which count it would stand, and 
elected to prosecute under the allegations contained in 
the second count, which charges the defendant with hav- 
ing sexual intercourse with the complaining witness in 
March, 1919. The first count charged the defendant with 
having had such relations with her in October, 1918, when 
she was under 15 years of age. 

It was error for the court to have incorpor ated the first 
count of the information as a part of instruction No. 1, 
without instructing the jury it had been dismissed by 
the court, and that it was not to consider the charge con- - 
tained therein. 

This court has repeatedly criticized the practice of 
copying pleadings in full as a method of stating the issues 
to the jury. The inclusion of a count of an information - 
which contains allegations which were not supported by - 
evidence, and which the state elected not to stand upon, 
ordinarily constitutes prejudicial error. Jurors are not 
lawyers and many-of them cannot discriminate between 

the portions of a lengthy charge which contains state- 
' ments made in pleadings and the remainder of it. Where 
a count in an information charging rape contains allega- 
tions which are supported only by the testimony of the 
complaining witness, and the state has elected not to 
presecute under such count, it is error to include the alle- . 


Vor. 106] JANUARY TERM, 1921. 365 | 
Roberts v. State. 


gations of such count in that part of the court’s instruc- 
tions which define the issues to be tried, and if the review- 
ing court is satisfied that the jury has been misled by so 
doing it is its duty to grant a new trial. Hutchinson v. 
Western Bridge & Construction Co., 97 Neb. 489. 

The fifth assignment relates to instruction No. 14. By 
this instruction the trial court told the jury that “It is a 
1ule of law that, if a witness is found to have wilfully or 
intentionally sworn falsely upon any material fact, such. 
witness is presumed to have testified falsely as to other 
material facts.” This instruction does not correctly state 
the law, but was probably not in this case prejudicial to. 
the rights of the defendant. 

The sixth assignment relates to the sixteenth instruc-, 
tion, which is as follows: “You are instructed that the 
time of an alleged offense must be alleged in an informa- 
tion with certainty, but proof is admissible to show that 
the offense charged was actually committed at or near 
the time alleged. That is, the state must satisfy you be- 
yond a reasonable doubt, by the evidence, that the crime 
charged was committed within three years next prior to 
the date of the filing of the information in this case, to- 
wit, November 17, 1919.” 

This instruction could only have confused the jury. 
There is no evidence in the record from which they could 
have found that the defendant had ever had sexual inter- 
course with the complaining witness other than in Octo-. 
ber, 1918, or on March 29, 1919. There is no evidence in 
corroboration of the testimony of the complaining wit- 
ness as to the assault alleged to have been committed in 
October, 1918, and the first count of the information al- 
legirg such assault was dismissed by the court. - Under 
these circumstances the jury were not at liberty to con- 
sider, nor speculate as to, whether he had ever assaulted 
her at any other time than on March 29, 1919. 

The eighth assignment deals with the sufficiency of the.: 
evidence. The complaining witness testified that the ac-- 
cused entered the building in which she was sleeping, and 
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which was in the rear of defendant’s restaurant, early on 
the morning of March 29, 1919, and there had sexual inter- 
course with her. The only evidence tending in the least 
to corroborate the testimony of the complaining witness is 
the testimony of Ulmer, her brother-in-law, who testified 
he saw the defendant near the door of the building in 
which she was sleeping between 1 and 2. o’clock that 
morning. He further testified that the defendant’s 
restaurant was lighted, and that the lights outside of both 
buildings made the surrounding as light as day. At most, 
Ulmer’s testimony merely shows that the defendant was 
in the vicinity of the building in which prosecuting wit- 
ness said the act was committed; in other words, that the 
opportunity was present. Mere opportunity is not in 
itself sufficient to corroborate the otherwise unsupported 
evidence of the complaining witness. In Mott v. State, 
88 Neb. 226, the complaining witness testified that the 
defendant had sexual intercourse with her at a certain 
time and place. He as positively denied it. There was 
evidence that he had been seen with her. Subsequently 
she gave birth to a child, which was born within the period 
of gestation from the date of the alleged act of inter- 
course with the defendant, thus proving intercourse with 
some one about that date. The court said this did not 
corroborate her evidence. In the case at bar the com- 
plaining witness did not become pregnant, and there is no 
evidence, aside from her own testimony and the testi- 
mony of a Mrs, Alexander, that she ever had intercourse 
with any one. The witness Alexander testified she was 
with the complaining witness in an automobile when the 
complaining witness had sexual intercourse with a young 
man in the rear seat of the car in the presence of the 
other occupants. In cases of this character, where the 
complaining witness is a young girl, a physician should, 
and usually does, make an examination and testify to con- 
ditions present and what such conditions indicate. No 
medical examination appears to have been made in this. 
case. 
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A charge of illicit sexual relations'‘is easily made. Such 
a charge is frequently difficult to prove and usually diffi- 
cult to disprove. It is difficult to prove because evidence 
in corroboration of the testimony of the complaining wit- 
ness is required, and the nature of the offense is such that 
the state is seldom able to procure positive or direct evi- 
dence of the commission of the crime beyond the testi- 
mony of the complaining witness. It is usually difficult 
to disprove the charge, also, if the relations between the 
complaining witness and the man she accuses have been 
such as to offer opportunity for the commission of the 
offense. Public sentiment seems preinclined to believe a 
man guilty of any illicit sexual offense he may be charged 
with, and it seems to matter little what his previous repu- 
tation has been. This natural tendency may be due to the 
fact that a woman in charging a man with unlawful inter- 
course with her is casting odium upon herself as well as 
charging him with a felony. Be this as it may, where 
statutory rape is charged, the law requires that the testi- 
mony of the complaining witness must be corroborated by 
facts and circumstances established by other competent 
evidence in order to sustain a conviction. We do not 
think her testimony has been corroborated in thig in- 
stance. Ior this and other reasons referred to herein, 
the judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


Dawson CouNTY IRRIGATION COMPANY, APPELLANT, V. 
Dawson COUNTY, APPELLEE. 


FILep JUNE 23, 1921. No. 21937. 


1. Waters: Irrication SysTEM: ABANDONMENT. Under the evidence, 
facts and circumstances disclosed by the record, held that the 
finding of the trial court that the irrigation system and bridges in 
question had been abandoned by the owner, before the commission 
of the acts complained of, is sustained. 


2. Counties: Liasmiry. Counties are not liable to individuals for 
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damages sustained through the negligent or tortious acts of their 
officers in the discharge of their official duties, in the absence of 
a statute creating such liability. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, Jupce. Affirmed. 


W. A. Stewart, 1. MW. ITewitt and Cook & Cook, for ap- 
pellant. 


N. M. York and), I. Joulds, contra. 


Heard before Lerrox, Day and DEAN, JJ., CLEMENTS 
‘and Morning, District Judges. 


Morning, District Judge. 

The plaintiff, an irrigation company, sued Dawson 
county for damages for wrongfully removing and de- 
stroying certain of its bridges and filling up its ditches 
while repairing public roads. Tis is the second appear- 
ance of the casein this court. The former opinion of this 
court (Daicson County Irrigation Co. v. Dawson County, 
103 Neb. 692) is here referred to for a more detailed 
statement of the facts. Upon a retrial of the case in the 
court below, a jury being waived, the court found for de- 
fendant and dismissed the action, and plaintiff again ap- 
peals to this court. 

One of the defenses presented by the answer is that the 
irrigation system and the bridges in question had been 
wholly abandoned, and that the bridges had become 
rotten, worthless, and dangerous to public travel. In our 
former opinion in this case, on the first appeal, this court 
said: “Mere delay, however, in repairing, while en- 
deavovring to find a purchaser for the property, would not 
ordinarily constitute such an abandonment, unless the 
circumstances were such as would lead reasonable men 
-to believe that the property had been finally abandoned 
for irrigation purposes.” 

At the last trial the court found as follows on the sub- 
‘ject of abandonment: “Farmers living along the ditch 
and some of the laterals operated the ditch and latevals, 
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to a limited extent, for their own private use. ..The owner, 
seemingly having abandoned the operation of the system, 
and seemingly only holding the system nntil snch time as 
-he could find a purchaser, certainly by such acts aban- 
doned. the operation of the system. That he. kept no man- 
ager to look after it, had no one to.look after the head- 
gate, to make any repairs, or to see to the carrying of 
water in the ditch or any of its laterals, or to see that the 
water-users had an opportunity to receive the water to 
which they were entitled, are all circumstances, which 
lead me to believe, and such as would lead reasonable men 
to believe, that the property was abandoned fov irriga- 
tion purposes.’ : 

We think the evidence in the record sufficient to sus- 
tain the foregoing finding of the trial court, and that the 
abandonment as found would, in itself, constitute a com- 
plete defense to this action. 

It is urged by appellee that, in no event, can the county 
be held liable in damages for the alleged wrongful acts 
“complained of, and that, for this reason, the petition does 

not state a cause of action. This point was presented by 
a general demurrer to the petition contained in the answer 
of defendant and it is insisted upon here. We think this 
contention is sound. Counties are not Hable in damages 
resulting from the negligeut or tortious acts of their 
officers in the discharge of theit official duties, in the 
absence of a statute creating such liability. 

See 11 Cyc. 492; Wehn v. Commissioners of Gage 
County, 5 Neb. 494; Woods v. Colfax County, 10 Neb. 
552; Stocker v. Nemaha County, 4 Neb. (Unot.) 230; Hol- 
lingsworth v. Saunders County, 36 Neb. 141; Madden v. 
Lancaster County, 65 Ted. 188; Hopper v. Douglas 
County, 75 Neb. 329; Davie v. Douglas County, 98 Neb. 
479; Symonds v. Board of Supervisors, 71 Hl. 355; Hughes 
v, Monroe County, 147 N. Y. 49; Hollenbeck v. Winne- 
bago County, 95 Il. 148; McAndrews v. Hamilton County, 
105 Tenn. 399; Kincaid v. Hardin County, 53 Ia. 430; 
Tindicy v. Polk County, 84 Ia. 308; Webster v. Hillsdale 
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County, 99 Mich. 259; Wenck v. Carroll County, 104 Ia. 
558. 

Our attention has been called to no statute in this state 
creating liability against counties for injuries of the 
character here complained of, and we have found none. 

It follows that the judgment of the lower court is right 
and should be affirmed. 

' AFFIRMED. 


WILLIAM R. Fay, APPELLEE, V. WILBUR W. Day, APPEL- 
LANT. 


FILeD JUNE 28, 1921. No. 21661. 


1. Trusts: Contracts ny Trustee. A trustee contracting for the 
benefit of a trust is personally and individually bound by the con- 
tracts which he makes as trustee, unless he stipulates that he is 
not to be personally responsible, but that the other party is to look 
solely to the trust estate. 

: Lirasiiry. If a trustee chooses to bind himself by” 

a contract for the benefit of the trust estate, he is liable at law 

for a breach thereof in the same manner as any other person, 

even if the other contracting party knew it was for the benefit of 
the trust estate. 


APPEAL from the district court for Lancaster county: 
Evviorr J. CLEMENTS, JUDGE. Affirmed on condition. 


M. V. Beghtol and C. E. Sanden, for appellant. 
Fred C. Foster, O. K. Perrin and 8S. M. Kier, contra. 


Heard before Lerron, Day and Dean, JJ., Goop and 
Raper, District Judges. 


Raper, District Judge. 

This cause was begun in the county court of Lancaster 
county by the plaintiff against Wilbur W. Day and Co- 
operative Garage Delivery, and on issue joined the county 
court found for plaintiff against defendant, Wilbur W. 
Day, and in favor of the Cooperative Garage Delivery. 
The defendant Day appealed. 
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In his petition in the district court, the plaintiff alleges 
that defendant Day and persons unknown to plaintiff have 
and are doing business of transporting freight for hire by 
motor transportation between Lincoln, Nebraska, and 
other towns in the vicinity, under a trust agreement; that 
defendant Day entered into a verbal coutract with plain- 
tiff, under which plaintiff was to act as field manager of 
the business conducted by said defendant; that plaintiff, 
in compliance therewith, performed the service of field 
manager for 13 weeks and 2 days, at a salary of $25 a 
week, and an expense account of $12.50 a week; that 
plaintiff, while in said employment, under a verbal agree- 
ment with defendant Day, advanced certain sums of money 
for the use and benefit of said defendant; that plaintiff 
had received from said defendant Day and collected from 
fruight transportation certain amounts, and asks judg- 
ment against defendant Day for balance. To this peti- 
tion the defendant answers by general denial. Trial was 
had, with verdict and judgment for plaintiff, and motion 
for new trial was overruled. 

It is disclosed in the evidence that the defendant Day 
and others forined or attempted to form an association 
of persons, not partuers, neither were they incorporated, 
to carry on a system of freight transportation by motor 
trucks with Lincoln, Table Rock, and other towns in the 
vicinity, and the defendant Day and some two or three 
other persons were purporting to act as trustees to hold 
the property of the association and carry on the business 
for the company. It has been referred to by some of the 
parties in the case as a common-law trust. We are not 
concerned with the legal effect of this arrangement, for 
it is undisputed that the defendant Day was acting as one 
of such trustees, and was in general charge and control of 
the business at the time plaintiff alleges the agreement 
was made between himself and the defendant Day, and 
that they were endeavoring to put such system of freight 
transportation into effect. There is a very sharp conflict 
of testimony as to whether any agreement was made by 
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Mr. Day, and, if so, whether Mr. Fay did not agree to 
undertake the employment without any liability on Mr. 
Day’s part. The jury on this issue found for the plaintiff, 
and the evidence is sufficient to sustain the verdict on 
that proposition. Under the law and the verdict, the de- 
fendant Day is liable personally on the contract. 

The first two assignments of error relate to the giving 
of instructions No. 4 and No. 7. Instruction No. 4 is to 
the effect that a trustee who contracts, as such, is per- 
sonally bound by the contracts he makes as such trustee, 
and if he desires to protect himself from individual lia- 
bility on such contracts he must stipulate that he is not to 
be personally responsible, but that the other party is to 
leok solely to the trust estate. No objection is made to 
this instruction as a legal proposition, but appellant 
claims it applies only to express contracts, and insists 
that plaintiff is suing on an implied contract, and there- 
fore the instruction is inapplicable. Whether or not such 
distinction exists between express and implied contracts 
need not be considered, because under the plaintiff’s peti- 
tion and his testimony he is relying upon an express con- 
tract. The amount of salary and expenses were not. 
agreed upon at the time of the employment, but the con- 
tract of employment itself was entered into by plainly ex- 
pressed words according to the averments of the petition 
and the appellee’s testimony. The fact that the parties: 
later agreed upon the amount of salary and expenses does 
not change the contract into an implied one. The in- 
struction seems to have been given under the authority of 
Taylor v. Davis’ Admz., 110 U. 8S. 330, and correctly 
states the law. See, also, Johnson v. Leman, 131 Il. 609; 
Roger Williams Nat. Bank v. Groton Mfg. Co., 16 R. I. 
504; 39 Cyc. 333, and cases cited. 

Instruction No. 7 perhaps may have been worded with 
a little more clearness as to the right of the jury to de- 
termine whether plaintiff had received the item of $308.47, 
but in general terms it states the proper measure of 
plaintiff’s recovery. There was no objection to the in-. 
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struction, nor exception taken, and the defendant offered 


none other. If he desired a further direction to the Jury 
he should have tendered such instruction as he deemed 


necessary. The instructions as a whole fairly submitted . 


the issues. 
There was no error in refusing to admit exhibit 6 in 


evidence. This exhibit was simply a legal opinion by an . 


attorney, giving his views of the liability of the share- 
holders and officers in the trust. If the plaintiff knew its 
contents, it would not in the least affect his right of re- 
covery. 

The third assignment, that the verdict is not sustained 
by the evidence, raises a more serious question. Plain- 
tiff’s petition contains 50 distinct items of money 
paid out for defendant’s use and benefit, and the verdict 
is for the fnll amonnt of each of these items, less the 
$165.25 which plaintiff admits he received. 

To questions 168 and 169 plaintiff gave some testimony 
as to items: $10 for automobile to come in and get re- 
pairs (presumably this item is the one in petition as 6-20, 
to car for repairs to Lincoln $10) ; 6-19 Abe Fuller, $4.50; 
$100 for labor; labor on truck 4-30, $11.50. This was 
stricken out on motion of defendant, and there is no other 
evidence on these items. Besides these items are the fol- 
lowing that have no testimony to support them: 3-10, to 
10 gals. gasoline $2.80; 4-6, to 12 gals. gasoline $3.36; 
4-16, to tapping out clutch $.25; 4-25, to expense on worn 
gear, $2.31; 4-25, to labor and expense of expert $8.70; 
4-25, to extra labor $3.50; 5-19, to 10 gals. gasoline $2.80; 
6-27 to 7-17, telephone, long-distance calls $3.90; 5-27 to 
6-19, Jong-distance calls, $6.93; 38-23 to 4-19, long- 
distance calls, $5.44; 3-17, long-distance call, $.61; 2-8, 
long-distance call, $.61; discount on two bonds, $1.82. All 
of these must be disallowed. These items amount to 
$169.03. The total of the 50 items claimed is $586.85, 
from which should be deducted $169.03, and the $169.25, 
admitted payment, leaving a balance of $248.57 on the 
claims for money paid out, and plaintiff is entitled. to 
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interest on this from December 25, 1919, at 7 per cent., 
and he is entitled to his claim for salary and expenses, 
$497.05, and interest at 7 per cent. from June 13, 1919, 
making plaintiff’s total amount $787.13. The verdict was 
for $975.83, and is excessive in the sum of $188.70. 

It is surprising that persons should keep accounts in so 
lax a manner as did both the parties in this case, partic- 
ularly when they are transacting business for other people. 
The testimony of plaintiff as to the credit claimed by de- 
fendant of $308.47 is not very lucid. He had given credit 
apparently on one of the statements for this sum, and his 
explanation of that is not entirely clear, but it was such 
as to satisfy the jury, and on that item there is sufficient 
evidence to sustain the jury’s finding. 

If the plaintiff will remit from the judgment the sum 
of $188.70 within 20 days, the judgment is affirmed, with 
costs in this court taxed to plaintiff; otherwise, the cause 
stands reversed and remanded for new trial. 

AFFIRMED ON CONDITION. 


PatricK MCGOWAN, APPELLEE, V. DRESHER BROTHERS, AP- 
PELLANT. 


FILEp JuNE 23, 1921. No. 21669. 


1. Damages: PERMANENT INJURY. To warrant a recovery for a per- 
manent injury, the future effect of the injury must be shown with 
reasonable certainty; a mere conjecture, or even a probability of 
future disability which may never exist, is not sufficient: 

2. Evidence. It is not error to refuse to permit a physician to testify 
whether he could discover any reason why the plaintiff could not 
have been at work when the physician examined him, where the 
physician had fully detailed the condition of the affected parts. 
Such conclusion was for the jury to draw. 


APPEAL from the district court for Douglas county: 
WILuiAM A. RepIcK, JupceE. Affirmed on condition. 


James C. Kinsler, for appellant. 
Smith, Schall & Howell and F. E. Sheehan, contra. 
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Heard before Letron, Day and Dean, JJ., Good and 
Raver, District Judges. 


Rarer, District Judge. 

On May 14, 1919, plaintiff and appellee was struck and 
injured by an automobile belonging to and driven by an 
employee of defendant, on a street in Omaha. Suit was 
brought for damages because of alleged negligence of de- 
fendant, which resulted in verdict and judgment for 
plaintiff. 

Several alleged errors are assigned, two of which relate 
to the instructions No. 4 and No. 12. There is no merit 
in the claim against No. 4. There is no doubt left by the 
record but that the driver of the automobile was guilty of 
negligence, and there is no evidence of facts from which 
negligence of the plaintiff can be inferred, consequently 
that portion of instruction No. 4, of which appellant com- 
plains, even if it were erroneous (which we do not deter- 
mine), was without prejudice, and particularly in view of 
instruction No. 10, which would have obviated any wrong 
impression of instruction No. 4 if it were erroneous. 

The alleged fault of instruction No. 12 is that it sub- 
mitted the question of there being a permanent injury, and 
appellant urges that there is no evidence to sustain such 
submission to the jury. The plaintiff gave the only testi- 
mony as to the injury and its effects. He details the in- 
juries to his ankles, feet, and legs, and in one statement 
says one of his feet “was swelled up and was painful and 
is painful to this day, right across that ankle (indicat- 
ing). It swells up occasionally; that has swelled up on 
me very much until lately and it gets numb at times and 
practically as if there is no feeling in that foot,” and 
again he says it is painful yet; that he is able to put all 
his weight on that foot, but sometimes it goes numb for 
some reason, if he leaves the weight on it and walks with 
it, and for that reason he has to support it; the foot that 
got bruised is not a very good foot; the broken foot has 
swelled occasionally and gets numb for some reason. 
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. -That is substantially the testimony given by plaintiff 
that touches on the present or future effect of the in- 
jury. He was 48 years old, and weighed slightly over 200 
pounds, in good health, and had never suffered any 
previous injury. Dr. Fitzgibbons and Dr. Harris were 
‘called for defendant and testified that they examined 
‘plaintiff in January, 1920, and made X-ray pictures of his 
‘feet and ankles, and these physicians testified that both 
ankles and feet were normal and the motion of the joints 
frve and they could bend them forward, backward or 
‘laterally without causing pain, and that plaintiff could 
move them the same way, and the muscles and tendons 
were not hampered or hindered in their motion, and their 
range of motion was normal, and found no sign or indi- 
‘cation of anything in the bones, nerves or muscles that 
‘would cause any disability; that there was indication of 
there having been a fracture of the internal maleolus, but 
it is perfectly healed leaving all bones of both feet in 
‘normal size, shape and position. On cross-examination, 
‘Dr, Fitzgibbons says: “We always regard a fractured 
bone as a little second-hand after it is injured, it is never 
as good as it was,” and, further, that “usually an injury 
of that kind afterwards produces a sort of rheumatic, 
‘what they call a rheumatic, joint—when the weather 
changes you have some pain referred to there—that is 
usually true of any injury to a joint, or any bone in any 
place in the body.” The plaintiff does not state the ex- 
tent or frequency of the swellings, numbness or pain, nor 
to what extent he can use the foot without discomfort, 
and so far as his own testimony shows there is no reason 
why there should be a permanent impairment of his ability 
to earn money. ‘ 

Indeed, it is hardly apparent from the record why he 
‘has not at least attempted to get employment. It seems 
so improbable that there will exist a permanent impair- 
ment of the use of his feet and ankles that the court should 
not have submitted the question of a permanent disability, 
when there is no toru or displaced or inflamed muscles or 
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ligaments and a completely healed fracture of the 
maleolus. A party is not required to prove permanent 
injury with absolute certainty, yet a mere conjecture or 
probability is not sufficient. The burden of proof was. on 
plaintiff, and the testimony must show such permanent 
injury with reasonable certainty. 8 R. C. LL. 469, sec. 34. 
Furthermore, there was no attempt to prove the degree of 
the future impairment in the use of the members or in the 
loss of earning power. 

Plaintiff did sustain a sevete injury, and wag incapaci- 
tated for several months. He.was earning $110 a month 
with steady employment ag a night watchman, whose 
duties required him to be almost continuously walking 
during his working hours, and plaintitf, under the evi- 
dence, is entitled to substantial damages, but the ver- 
dict of $3,500 appears excessive, and probably the award 
was enhanced by the speculative view of a permanently 
disabled foot, yet we cannot say that the verdict was the 
result of passion and prejudice. 

The court did not err in excluding the questions asked 
of Doctors Fitzgibbons and Harris as to whether they 
could discover any reason why plaintiff could not have 
been at work in January when they examined him. The 
testimony had already covered that point rather definite- 
ly, and the questions called for a conclusion, which it was 
the jury’s duty to determine. 22 C. J. 634, sec. 731. 

If the plaintiff remits the sum of $1,000 within 20 days, 
the judgment will stand affirmed; otherwise, the judg- 
ment is reversed and the canse remanded for a new trial. 

' AFFIRMED ON CONDITION. 


Tubiius C. HALLEY, APPELLANT, ¥. Oscar E. Harriman, 
APPELLEE, 
Firep June 23, 1921. No. 21543. 


1. Boundaries: Eviwence. Where the question in dispute is the 
proper location of quarter corners of a section of land, and de- 
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fendant produces evidence tending to show the establishment of 
such corners by the government surveyor at points conforming to 
the field notes, and plaintiff produces no evidence of their location 
elsewhere, a verdict for defendant is sustained by the evidence 
and will not be disturbed. 

. Monuments or other markings placed by govern- 
ment surveyor locating corners will control field notes and all 
other surveys. 


. Where there is no other evidence on the subject, 
and the location of a quarter corner may be fixed with reasonable 
certainty by using the field notes of the government surveyor, such 
location will be adopted. 

LocaTION OF CoRNERS. In such case there is no authority 
for fixing the quarter corner at a point midway between the known 
section corners if such point does not conform to the field notes. 
Where a township corner has been definitely lo- 
cated by government surveyors, and the field notes show the loca- 
tion of a quarter corner in a straight line at the proper distance, 
a change of the location of the township corner by state, county, 
or other surveyors, accepted by the owners of contiguous lands, 
will not affect the location of such quarter corner, in the absence 
of evidence that such quarter corner was actually established at 
some other point by the government surveyor. 

. Even though the new township corner was also 
marked by the government surveyor, this would not change the 
quarter corner, in the absence of field notes or other evidence 
showing the establishment of a quarter corner consistent with 
such new corner, and would not render the surveys inconsistent 
to such a degree as to require the fixing of quarter corner mid- 
way between new township corner and southwest corner of sec- 
tion. 


AppgEAL from the district court for Scotts Bluff county: 
RaueH W. Horart, Juver. Affirmed. 


Morrow & Morrow, for appellant. 
L, L. Raymond and Rh. G. Simmons, contra. 


Heard before Morrissry, C.J., ALDRICH, FLANSBURG and 
Ross, JJ., ALLEN and Repick, District Judges. 


Revick, District Judge. 
This is an action of ejectment brought by appellant 
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against appellee to recover the possession of about 26 
acres of land in the west half of section 6, township 22, 
range 54, and the dispute arises from the existence of two 
township lines separating townships 22 and 23, the dis- 
tance between them adjoining the north line of section 6 
being about 1,000 feet; appellee claims that the northwest 
corner of section 6 was originally located in the north 
township line about 300 feet east of a corner in the south 
township line, which latter corner is now accepted by the 
parties as the northwest corner of section 6 so far as this 
litigation is concerned. The question is further compli- 
cated by the existence of double corners at the southwest 
corner of section 6, one being approximately a mile due 
south of the accepted northwest corner above referred to, 
and the other one’ to the northeast in the same relative 
position to the southwest corner just mentioned as the 
corner on the north township line bears to the accepted 
corner on the south township line; this last described 
southwest corner is accepted by the parties as correct; 
and it is shown that one Jones, who preempted the north- 
east quarter of section 12 in 1883, built his fence to the 
southwest corner of section 6 first described, and in 1899 
moved the corner of his fence northeast to the accepted 
southwest corner of section 6, and has maintained it there 
ever since. 

The southeast corner of section 6 is accepted and is 
established as an original corner, from which, if a line be 
drawn due north about one mile, it would intersect the 
north township line and be continuous with the line be- 
tween sections 31 and 32, township 23, range 54; however, 
the northeast corner of section 6 is fixed and accepted 
by the parties at a point in the south township line about 
550 feet west of the point of intersection of said south 
township line with the line just described. 

Assuming the established southeast corner and the 
three accepted corners of section 6 to be correct, the sec- 
tion is irregular in shape, the south line being 80 feet 
longer than the north, and the west line 189 feet longer 
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‘than the east, and the acreage about 120 short. 

In 1906 the United States reclamation service caused a 
survey of section 6, inter alia, to be made, by which the 
-exterior lines of said section were drawn conforming to 
the established sontheast and other accepted corners, and 
uthe east and west center line drawn approximately mid- 
‘oway between the north and south lines. 

Now, the line in dispute between the parties, the proper 
location of which will determine theiv rights, is the east 
:and west line dividing the section; the plaintff claiming 
that the line should be drawn as fixed by the reclamation 
ssurvey, and the‘defendant claiming that it should be 
.drawn through two points on the east and west line, re- 
“spectively, which bear about the same relation to the 
quarter-section corners established by the reclamation 
survey that the northwest corner in the north township 
-line bears to the accepted northwest corner in the south 
Jine, and the accepted southwest corner bears to the 
‘original Jones corner, the ground in dispute lying in the 
west half of the section between the disputed quarter- 
section lines. er. 

The plaintiff bases his claim upon the proposition that 
no government quarter corners were established on the 
east or west sides of section 6, or, if once established, they 
have been obliterated so that they could not be found, 
and that, therefore, the reclamation survey fixing the 
‘quarter corners at approximately equal distances between 
the section corners must be accepted as determining the 
lines of the respective owners; while the defendant claims 
that the quarter corners were established by government 
survey at points approximately 40 chains north of the 
two south corners, respectively, and that the line should 
be drawn through those points, which for clearness, and 
as described in the evidence, will be referred to as the 
Rosenfelt corner on the east and the Perry Harris corner 
on the west side. 

-- A verdict having been recovered by the defendant in the 
-court below, the first point made by the appellant is that 
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the verdict is not sustained by the evidence. He pro- 
duces a number of witnesses, civil engineers and others 
‘residing or formerly residing in the vicinity of section 
6, who testified that they made search for the original 
quarter corners on the east and west sides of section 6, 
and were unable to discover any evidence in the way of 
pits, mounds, stakes or other monunents tending to show 
‘that the quarter corners had been marked by the gov- 
ernment surveyor, some of them stating that, while there 
were some pits near the Rosenfelt corner, they were not 
of a character to stamp them as original markings, and 
one of them stating that he saw two pits at the Perry 
Harris corner which looked like they were freshly dug. 
The defendant produced witness Magruder, a civil en- 
gineer, who testified that in 1916 he made a survey of the 
east line of section 6, and starting with the southeast cor-_ 
ner and measuring north he found what he considered to 
be a government corner, near the Rosenfelt corner, and 
within 15 feet of the place where such corner ought to be 
according to the government field notes, stating that he 
found small rings in the earth indicating that it -was an 
original pit, and that said corner was in line with known 
corners to the south; and Rosenfelt testified that the pit 
found by Magruder was some 9 or 10 feet south of where 
plaintift’s witness Tinley had dug and failed to find it. 
-Rosenfelt testified that he saw a mound and two pits at 
about the place where Magruder dug. And with ref- 
erence to the west quarter corner defendant produced 
Perry Harris, the original locator on the northeast quarter 
of section 1, who testified that in 1886, at the time of his 
location, he saw a couple of pits which were shown to 
him by a Mr. Fairfield, county surveyor, as the southeast 
corner of his quarter, and that he broke the ground within 
about 50 or 60 feet of the corner, leaving that amount for 
a section-line road. Perry Harris further testified about 
having seen the township corner on the north township 
line, and in locating his land: claimed to that corner. 
Magruder also claims to have found a well-defined pit 
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mark at the Perry Harris quarter corner. 

It would unduly extend this opinion to refer more 
specifically to the testimony upon the question of the 
east and west quarter corners, but from what has been 
referred to it would seem that there was enough dispute 
in the evidence to make it a question for the jury. 

In view of the fact that the evidence of defendant’s 
witnesses tends to establish the fact that evidence ex- 
isted upon the ground of the original establishment of the 
quarter corners as claimed by him, and the fact that such 
corners conform approximately to the notes of the orig- 
inal surveys as to course and distance, and the location of 
roads and fences, we would not be justified in saying that. 
the finding of the jury is not warranted, especially as 
there is no evidence on the part of the plaintiff that such 
corners were actually located at different points; evi- 
dence-for plaintiff merely attacking the authenticity of 
the corners claimed by defendant, and to the effect that no 
quarter corners could be found. ; 

If the evidence of defendant’s witnesses as to the ex- 
istence of the Rosenfelt and Perry Harris corners were not 
sufficient to support the verdict, then we have the situa- 
tion that the plaintiff’s witnesses do not attempt to fix 
the actual location of the disputed quarter corner at any 
other place, and the only evidence in the case, therefore, is 
the field notes which state that the section lines were 
drawn straight and quarter corners fixed at 40 chains, and 
‘the case is brought precisely within the rule established in 
State v. Ball, 90 Neb. 307, in which it is held: “Where 
the monuments which mark corners of the original sur- 
vey are lost or obliterated and their original location 
cannot be established by other evidence, and the field 
notes returned by the government surveyor show that 
he established an interior section corner on a straight 
line between the exterior lines of the township and de- 
termined its location by courses and distances, the notes 
are to be accepted as presumptively correct, and can only 
be overcome by clear and satisfactory evidence that the 
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corner was established at a point other than as thus 
described.” See, also, Harris v. Harms, 105 Neb. 375. 

It is only where no corners were located by the gov- 
ernment surveyors, or it is impossible to ascertain with 
any degree of certainty the point where the government 
surveyor has located the corner, that the quarter corner 
may be fixed midway between the known section corners. 
Harris v. Harms, supra. But in this case, as is elsewhere 
demonstrated, the location of the quarter corners as fixed 
by the government surveyor may be definitely established. 

A great mass of evidence is in the record as to the cor- 
rect location of the northwest corner of the township; 
whether at the conceded corner in the south township line 
or at the point to the northeast thereof as above described 
in the north township, line; both corners showing evi- 
dunce of being original. The writer is convinced that the 
northwest corner of the township was originally located 
in the north township line, for the reasons: (1) It is in 
almost an exact north and’ south line with undisputed 
corners from the south township line; (2) in proper posi- 
tion according to course and distance; (3) original marks 
are well established; (4) it is on the line taken for the 
subdivision of township 28. On the other hand, the south 
township corner is 530 feet in excess of 6 miles from the 
northeast township corner, and, moreover, is about 600 
feet south of a true east and west line drawn from the 
northeast township corner. The probable explanation of 

. the existence of this double corner is that suggested in the 
very clear and logical report of Surveyor Mathews at 
pages 350 to 355 of the bill of exceptions. But this 
question is of no'practical importance if, as the verdict 
indicates, the quarter corners are established as claimed 
by defendant; the increased shortage of acreage in the 
north half of the section resulting from acceptance of the 
south township line, in such case, would be charged to the 
north tier of 40’s, and could not be distributed throughout 
the section. 

Complaint is made of instruction No. 6, given by the 
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court below, that it gives undue prominence to the field 
notes of the government survey, and comments on the 
weight of the evidence, and appellant in his brief quotes 
part of such instruction as follows: “And in this con- 
nection as to the nature of the evidence and the weight 
to be given it, you are instructed that, by the law of this 
state, field notes and plats of the original government 
survey are competent evidence in ascertaining where 
monuments are located, in case a government corner is 
destroyed or the place where it was originally placed 
cannot be found or the location of original corner is in 
dispute.” But the government surveys are, as a matter 
of law; the best evidence; and, if the boundaries of land 
are clearly established thereby, other evidence is su- 
perfiuous and may be excluded; the best evidence is the 
corners actually fixed upon the ground by the government 
surveyor, in default of which the field notes and plats 
come next, unless satisfactory evidence is produced that 
the corner was actually located upon the ground at a: 
point different from that stated in the field notes. While 
the words “and the weight to be given it” might more 
properly have been omitted, if they constitute error, it 
was without prejudice, especially in view of the closing 
sentences of the instruction: 

“But monuments erected by the government surveyors 
to mark section corners will control the field notes, al- 
though in. conflict therewith. If the monuments have 
been obliterated or become uncertain, but their location 
can be ascertained by the testimony of witnesses who 
know and testify to the fact, the site thus established will 
control.” - 

Exception is also taken to instruction No.9: “You are 
instructed that if in extending a line given as a line be- 
tween two sections a corner is reached marked as a sec- 
tion corner at a point where the field notes say it was 
found by the government surveyor who subdivided the 
township and made and certified the field notes, such 
corner will govern and determine the true line, unless 
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it is shown that the corner was placed at a point dif- 
ferent than that called for by the field notes.” 

Appellant contends that by this instruction he was. 
compelled to show that the quarter corner had been lo- 
cated at a point different from that indicated by the field 
notes, and that, inasmuch as his claim was that the 
corner had never been marked upon the ground at all, the 
jury were, in effect, told that the place indicated by the 
field notes should be taken as the correct corner. Never- 
theless, we think this instruction stated the law, and if 
its effect was all that appellant claims for it, it would 
not be the first time that a litigant suffered defeat because 
he was unable to procure the evidence necessary to prove 
his case. Furthermore, we think the instruction applic- 
able to the facts, for the reason that the evidence tends 
to show that, from a point five miles south of the disputed 
township corner, a straight line produced north (V.15°25’) 
would reach the disputed township corner on the north 
township line at approximately the proper distance, and 
if the township corner were in dispute in this case, the 
evidence is ample to warrant a finding that the point so 
reached was the township corner as fixed by the original 
survey. This being so, if there was no evidence in the 
case other than the field notes, the quarter corner on the 
west side of section 6 should be located 40 chains north 
of the southwest corner, a point where the surveyor says 
in his notes, “Raised mound of earth 2 ft. high from pits 
18x24x12 in. deep for quarter section corner,” being ap- 
proximately the point where the evidence of appellee 
tends to show markings upon the ground; and the subse- 
quent adoption, acceptance or location of a different 
township corner than that indicated by the field notes 
could not operate to displace the quarter corner so estab- 
lished. 

Complaint is made of instruction No. 17, whereby the 
jury were told in effect that they must choose between the 
line claimed by the plaintiff and that claimed by the de- 
fendant, and that there was no room for the establishment 
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of any other line, and counsel for appellant maintains 
that the jury should have been permitted, for example, to 
find a diagonal line drawn from the Rosenfelt corner to 
the reclamation corner on the west side, thus dividing 
the disputed acres between the parties, but we find no 
justification for such a claim in the evidence, and there 
was no error in the instruction. 

Several other instructions are complained of, but we 
think that they have received the approval of this court 
in the cases of Harris v. Harms, and State v. Ball, supra, 
and Knoll v. Randolph, 3 Neb. (Unof.) 599. 

In the case of Halley v. Rosenfelt, No. 19393 (not re- 
ported), the plaintiff succeeded in convincing the jury 
that the line of the reclamation survey was the true one, 
and that case was affirmed by this court in May, 1917, on 
the ground that the evidence was sufficient to support the 
verdict. An opposite result is reached in this case for the 
same reasons, but this situation may easily follow the ap- 
plication of the principle, so often announced by this and 
other courts, that the verdict of a jury will not be dis- 
turbed if sufficient evidence exists to support it. 

In the case of: Speidel v. Monnich, No. 21131 (not re- 
ported), affirmed by this court in October, 1920, involv- 
ing a location of the west-quarter corner of section 6, the 
finding was in favor of the line contended for by the 
appellant, but that case involved a number of other ques- — 
tions which probably influenced the result. Neither of 
these cases, however, can be considered in determining 
the case at bar. ; 

We have made a very painstaking and exhaustive search 
of the record and are unable to find any prejudicial error 
therein, and the judgment of the district court is 

AFFIRMED. 
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SvTaTE OF NEBRASKA ET AL., APPELLANTS, ¥. FARMERS STATE 
BANK br AL.: CHARLES IAMS, ADMINISTRATOR, IN- 
TERVENER, APPELLEE. 


Fitep JULY 7, 1921. No. 21725. 


Appeal: Law or THE Case. A question once determined in the appellate 
court will not ordinarily be reexamined there on a second appeal 
in the same case. 


AppraL from the district court for Burt county: 
Cranes A. Goss, JUDGE. Affirmed. 


Clarence A. Davis, Attorney General, and J. (A. Sing- 
haus, for appellants. 


John L, Webster, contra. 


Heard before Morrissey, C.J.. ALpricH, Day, Dzan, 
FLanspurG, Lerron and Ross, JJ. 


Prr CuRIAM. : : 

This is a controversy over the distribution of the fade 
in the hands of the receiver of the insolvent Farmers State 
Bank of Decatur, Nebraska. It failed when it wag in- 
debted, among others, to Frank Iams in the sum of 
$12,000. He filed his claim as a depositor and demanded 
payment out of the bank guaranty funds, but he was 
held to be a general creditor and not a depositor within 
the meaning of the state banking law. Payment out of 
the bank guaranty funds was not allowed. Jams v. 
Farmers State Bank, 101 Neb. 778. Later Iams inter- 
vened in the proceeding to wind up the affairs of the in- 

‘ golvent. bank and demanded payment out of the funds 
derived from the assets in the hands of the receiver. The 
_state of Nebraska, for the protection of the bank guaranty 
funds, and the Oakland State Bank, in behalf of itself 
and all other banks that contributed to the bank guaranty 
funds, pleaded that the funds in the hands of the receiver 
of the insolvent bank were insufficient to reimburse the 
bank guaranty funds paid to depositors and that the bank 
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guaranty funds were entitled to a preference over the 
claim of Iams, a general creditor. A fuller statement of 
the facts will be found in State v. Farmers State Bank, 
103 Neb. 194. The trial court found that the bank guar- 
anty funds and the claim of Iams were of equal rank, 
and on that basis prorated the funds in the hands of the 
receiver of the insolvent bank. The state of Nebraska 
and the Oakland State Bank have appealed. 

Are the bank guaranty funds, out of which the de- 
positors of the insolvent bank were paid, entitled to 
priority over the claim of Iams in the distribution of the 
funds in the hands of the receiver? This is the question 
presented by the appeal. In denying the preference in 
favor of the bank guaranty funds the trial court followed 
a ruling of this court on a former appeal in the same 
case. State v. Farmers State Bank, 103 Neb. 194. 

While this court’s ruling on the former appeal, which 
the trial court followed after the cause had been re- 
manded for further proceedings, appears to be erroneous 
when here and now read in connection with the statute 
construed, it is the law of this case. A question once de- 
termined in the appellate court will not ordinarily be 
reexamined there on a second appeal in the same case. 

AFFIRMED. 


s 


Union NATIONAL BANK, APPELLEE, V, A. MOOMAW, ar- 
PELLANT. 


Firep Jury 7, 1921. No. 21412. 


1. Bills and Notes: Action ry InpoRSEE: Estopret. In a suit by 
the indorsee of promissory notes given to a corporation in pay- 
ment for shares of its capital stock for which the maker of the 
notes subscribed in writing, when the stock has been issued and 
delivered by the corporation in accordance with the subscription 
contract, the maker of the notes is estopped to deny their owner- 
ship by the corporation. 

2. Corporations: Notes: ADMISSIBILITY IN EvIDENcE. Where prom- 
issory notes payable to the order of an insurance company are 


Vor. 106] JANUARY TERM, 1921. 389 


Union Nat. Bank v. Moomaw. 


indorsed in the name of the corporation by its treasurer and by 
him and its president and its secretary sold to a bank, which 
credits the proceeds thereof to the insurance company, it is not 
error for the court in a suit by the bank against the maker to ad- 
mit the notes in evidence without proof that the by-laws of the 
insurance company authorized the treasurer to execute the in- 
dorsement. 

3, Bills and Notes: Bona FipE HoLpER: BURDEN OF PROOF: QUESTION 
For Jury. In an action by a bank, an indorsee of promissory 
notes, against the maker, where defendant pleads and the evidence 
tends to show fraud in the inception of the notes, the burden is on 
plaintiff to show that it is a bona fide holder, and, where from the 
evidence reasonable minds may reach different conclusions, the 
question is for the jury. 

4, Witnesses: Cross-EXAMINATION. Where in a suit by a bank, the 
indorsee of promissory notes, the burden is on plaintiff to show 
that it is a bona fide holder, much latitude is allowed in the cross- 
examination of its cashier, he being the officer who acted for 
plaintiff in the purchase of the notes and the witness by whom 
plaintiff seeks to prove the bona fides of the transaction, and it is 
error for the trial court so to restrict the examination as to pre- 
vent a full disclosure of the knowledge of the witness as to mat- 
ters material to the inquiry. 


APPRAL from the district court for Scotts Bluff county: 
RaLpH W. Hoparr, JUDGE. Reversed. 


Morrow & Morrow, for appellant. 
Wright, Mothersead & York and C. L. Kagey, contra. 


Heard before Mornrisspy, C.J.. Day, DEAN and Let- 
TON JJ. 


Morrissey, C.J. 

Defendant appeals from a judgment entered in the dis- 
trict court for Scotts Bluff county. 

Action was brought by plaintiff as the holder of two 
promissory notes in the sum of $1,000 each, given by de- 
fendant to the Globe Life Insurance Company of Salina, 
Kansas. One note bears date of November 9, 1917, and 
the other November 17, 1917. The issues as to each note 
are the same. After setting out a eopy of each note the 
petition alleges: “That before maturity of the said note 
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and in due course of business plaintiff purchased said 
note from the said Globe Life Insurance Company for a 
valuable consideration, and said Globe Life Insurance 
Company duly indorsed and assigned said note, and this 
plaintiff became, and ever since has been and is now, the 
owner of said note and is entitled to the payment there- 
of.” 

The answer admitted the execution and delivery of the 
‘notes to the insurance company, but denied all other 
allegations in the petition. It specifically denied that the 
insurance company indorsed or assigned the notes to the 
plaintiff, but averred that one W. S. Hayslip, who was 
treasurer of the company, and who had made the indorse- 
ment, had no authority to indorse the name of the com- 
pany on the note, and alleged that the indorsement was 
not the indorsement of the insurance company. It also 
alleged that the company received no consideration for 
the note. It alleges that by false and fraudulent repre- 
sentations defendant was induced to execute the notes for 
shares of capital stock in the insurauce company, plead- 
ing at length a state of facts which would constitute a 
defense to the notes if they were in the hands of the 
original payee, and constituting a defense provided 
plaintiff did not become the owner and holder in due 
course. At the close of the evidence the court directed a 
verdict for plaintiff. 

As grounds of error defendant alleges that the court 
erred in permitting the introduction of the notes in evi- 
dence. The basis of the assignment is found in the con- 
tention that, although the notes were made payable to the 
Globe Life Insurance Company, they were in fact the 
property of one Felix Broeker, president of the company, 
and that the company was not authorized by its charter 
to indorse commercial paper for the benefit of other par- 
ties; that the treasurer of the corporation had no au- 
thority to make the indorsement, and therefore the notes 
were inadmissible in evidence until plaintiff first proved 
that the treasurer was expressly authorized by the by- 
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‘laws or by resolution of the board of directors to make the 
indorsements. In support of the first contention, it is 
claimed that the capital stock of the insurance company, 
for which these notes were given, had first been sold by 
‘the company to Broeker, and he had employed a selling 
agency to make the sale to plaintiff and others, and that 
the stock actually issued was not the treasury stock of 
the corporation, but the stock of the individual, Broeker, 
The proof appears to show that Broeker had taken over 
a large block of stock under a contract with his own com- 
pany and given his notes therefor, but the certificates of 
stock were still held by the company and on receipt of 
defendant’s notes certificates of the proper denomination 
were issued to defendant. Defendant had signed a writ- 
ten subscription for stock of the insurance company; he 
had executed his notes payable to the order of that com- 
pany; his subscription and his notes reached the com- 
pany, and the company issued the stock. It is hard to 
perceive on what theory he may now be heard to say that 
these notes were not the property of the company. True, 
it is said in defendant's brief that there is no record in the 
office of the insurance company that it ever issued any 
stock to defendant or that it ever received the notes. On 
the other hand, the record before the court as a whole 
seems to confess the issuance of the stock, and the proof 
shows that the notes were in the hands of the company 
officers and by them delivered to plaintiff. The officers of 
the insurance company may have misappropriated the 
funds, but that would not necessarily affect the owner- 
ship of the notes. As to the sufficiency of the indorse- 
ment, even if couceded that the treasurer of the corpora- 
tion was merely the servant of the board of directors, and 
that ordinarily he is the mere custodian of the property 
and funds and without power to execute commercial 
paper or bind the corporation by his indorsement, it will 
be noted that in the instant case, while the indorsement 
was signed by the treasurer, the transfer of the notes was 
made by him in conjunction with the president and secre- 
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tary of the corporation, and the proceeds of the notes were 
deposited to the credit of the corporation. To require 
one purchasing commercial paper from a corporation to 
investigate, in every instance, its charter, to ascertain 
the power conferred upon the officers with whom the busi- 
ness is transacted, might seriously disturb commercial 
business. It will not be disputed that if the corporation 
was the owner of the notes it might be proper for its offi- 
cers to indorse and sell them in the ordinary course of its 
business, and, where the proof shows that the officers of 
the corporation who usually and ordinarily handle and ne- 
gotiate its commercial paper write the name of the cor- 
poration on the back of the note, and, for a valid con- 
sideration moving from the purchaser to the corporation, 
deliver the note to the purchaser, the indorsement will be 
held sufficient. We therefore conclude, that the court 
did not err in permitting the introduction of the notes in 
evidence. 

We must now consider the question: Did plaintiff be- 
come a holder in good faith in the usual course of busi- 
ness, for value, and without notice of fraud in the incep- 
tion of the notes? Under the pleadings and the proof 
made by defendant, the burden was upon plaintiff to 
prove the affirmative of this question. The alleged pur- 
chase of the notes was made through its cashier, Mr. 
Mergen, who testified to a state of facts which might be 
sufficient to support the instruction of the court to the 
jury to return a verdict for plaintiff. But, where doubt is 
cast upon the truth of the story and there is a dispute 
on any of the material issues, the trial court is not free 
to direct a verdict, but must submit the disputed ques- 
tions of fact to the consideration of the jury. 

Prior to the bringing of this suit the insurance com- 
pany had become a bankrupt, and a great mass of docu- 
ments, purporting to include the minutes of stockholders’ 
and board of directors’ meetings, as well as reports made 
by official cxaininers, is included in the record. From 
these reports and documents it appears that only a short 


Vou. 106] JANUARY TERM, 1921. 393 


Union Nat. Bank v. Moomaw. 


time before the notes in suit were executed Mr. Mergen 
was treasurer and director of the insurance company and 
associated with Mr. Broeker in the management of the 
company. By questions propounded to Mr. Mergen on 
cross-examination, when he had testified in rebuttal, de- 
fendant sought to show that at the time the insurance 
company was incorporated and for some time thereafter 
Mr. Broeker, its president, had no money, property or 
business of consequence; that shortly after the sale of 
stock in the insurance company in considerable amount 
Broeker acquired a chain of drug stores involving the 
expenditure of a large amount of capital; that he also 
acquired the controlling interest in the Felix Broeker 
Investment Company requiring capital of over $100,000; 
that he further acquired large interests in a real estate 
company and a bank; that during this time and until 
these notes were taken by plaintiff Broeker was using in 
his own business the funds of the life insurance company; 
and that the witness Mergen and the plaintiff bank knew 
of these speculations by Broeker prior to the purchase of 
the notes in suit. Objections were made to the questions 
propounded, as incompetent, irrelevant and immaterial, 
and the objections were sustained by the court. De- 
fendant’s offer to make the proof by the cross-examina- 
tion of the witness was also excluded on like objection of 
plaintiff's counsel. : 

- It is argued that, the witness being a representative 
of the plaintiff and an interested party, it was error to 
restrict his cross-examination or to deny defendant the 
benefit of the offered testimony, as it would tend to show 
the good faith of plaintiff in taking the notes and affect 
his credibility. Did the court err in so restricting the 
cross-examination? The burden was on plaintiff, after 
facts tending to show fraud were developed, to show 
that these notes were taken in good faith, and, if by the 
cross-examination of the witness it could be developed that 
he knew that the president of the company was violating 
his duties as an officer of the company and using its 
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funds for his private speculations, it might be material as 
bearing upon his own good faith and honest intentions 
,at the time he claims to have purchased the notes as. 
cashier of plaintiff bank. We cannot overlook the fact 
that he had just recently retired from the board of direc- 
tors and resigned as treasurer of the insurance company. 
The record shows that the insurance company had not been 
honestly managed. It is difficult to believe that this wit- 
ness was without knowledge of that fact, and if by reason 
of his former official connection with the company, his 
business dealings with its officers, and his knowledge of 
their dishonest practices, he had reason to believe that 
the notes had been fraudulently procured, and that the. 
officers of the company were dishonest men and were 
selling the notes not for the benefit of the company, but 
to carry out their own private speculations, this would 
be a circumstance tending to show a lack of good faith 
in the purchase of the notes. In this connection it may 
be well to also point out that, although the witness 
Mergen testified that the bank paid a valuable considera- 
tion for the notes in suit, crediting the insurance com- 
pany with the proceeds, and that later the money was 
withdrawn from plaintiff bank by the’ insurance com-. 
pany, an examiner for the insurance department of the 
state of Kansas testified at length as to his examination 
of the insurance company’s books and said that they 
failed to show that the credit given to the insurance com- 
pany as testified to by the witness was ever credited to 
the notes in suit on the books of the insurance company. 
The mere failure of the officers of the insurance company: 
to make the entry on their books does not directly contra- 
dict the claim of plaintiff that the transaction was in good 
faith, but it is a circumstance which, in view of the rela- 
tions shown to exist between plaintiff’s cashier and the 
men who were manipulating the affairs of the insurance 
company, the jury might consider in weighing the testi- 
mony of the witness and in a determination of the bona 
fides of the transaction. 
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That the representations made by the sales agents who 
procured the notes were false, fraudulent and calculated 
to deceive defendant needs no elucidation. Defendant 
positively testifies that he relied on their representations 
and that they were the moving cause for the execution of 
the notes. If this is denied, the question is for the jury. 

The judgment is reversed and the cause remanded. 

REVERSED. 


Harry THOMPSON ¥. STATE OF NEBRASK.A. 


Firrep Juty 7, 1921. No. 21799. 


Homicide: InrokmMation: Instructions. An information charging de- 
fendant with a homicide committed in the perpetration of or at- 
tempt to perpetrate a robbery, under section 8581, Rev. St. 1913, 
charges only murder in the first degree, and it is error for the 
trial court to instruct the jury that they may find defendant guilty 
of murder in the first degree, guilty of murder in the second de- 
gree, or guilty of manslaughter. 


Error to the district court for Stanton county: WIL- 
LIAM V. ALLEN, JUDGE. Reversed. 


G. A. Eberly and John A. Ehrhardt, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and Jlason 
Wheeler, contra. 

Heard before Morrissry, C.J., Day, Dean, FLANSBURG, 
Lerron and Ross, JJ. 

Morrissey, C.J. 

Defendant Thompson prosecutes error from a convic- 
tion for manslaughter in the district court for Stanton 
county. 

The information filed contained several counts, but, on 
motion of defendant to require the state to elect on which 
count the prosecution should proceed, the state elected to 
stand upon count two, which charged defendant with the 
murder of Dayton T. Chambers while defendant was at- 
tempting to perpetrate a robbery. The brief makes a 
number of assignments of error, but they are all directed 
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to the one point, namely, the sufficiency of the informa- 
tion to sustain the verdict. It is claimed that the in- 
formation charged defendant with the crime of murder 
in the first degree only; that it did not contain a charge 
of manslaughter, and therefore the court erred in sub- 
mitting that charge to the jury. 

By way of argument it is said: No man can right- 
fully be convicted of an offense, even though the court has 
jurisdiction over his person and has a general jurisdiction 
of crimes, unless he is charged with the crime of which he 
is convicted. We are cited to the rule heretofore an- 
nounced in Morgan v. State, 51 Neb. 672, and Rhea v. 
State, 638 Neb. 461. 

In Morgan v. State, supra, defendant was charged with 
murder while attempting to commit rape, and the court 
held that it was proper to instruct that murder in the 
second degree and manslaughter were not included in that 
count of the information. 

In Rhea v. State, supra, the information charged mur- 
der committed in the perpetration or attempted perpetra- 
tion of a robbery, and the court reexamined Morgan zx. 
State, supra, adhered to the rule there announced, and 
said: 

“Homicide committed in the perpetration or attempt 
to perpetrate any rape, arson, robbery or burglary is by 
section 3 of the Criminal Code declared murder in the 
first degree. The turpitude of the act is, in the excep- 
tional cases mentioned in the statute, made to supply the 

place of deliberate and premeditated malice, while a pur- 
' pose to kill is conclusively presumed from the intention 
which is the essence of the enumerated felonies.” 

The issue raised appears to be settled by the two cases 
heretofore cited. Under the rule the death penalty has 
twice been inflicted. Since its announcement several 
sessions of the legislature have been held, but the law- 
makers have not seen fit to change it. Weare bound by 
the rule announced, and the judgment is 

REVERSED. 
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Iowa State & SAaviInGs BANK ET AL., APPELLANTS, V. CITY 
NATIONAL BANK OF OMAHA ET AL., APPELLEES. 


Fixep JuLy 7, 1921. No. 21189. 


~ 


1. Banks and Banking: PurcHase or Stock: Vatiniry. Where the 
directors of a national bank that is in failing circumstances pur- 
chase shares of its capital stock for the bank from other share- 
holders in violation of section 9762, U. S. Comp St. 1918, the 
rights of innocent holders for value not having intervened, the 
validity of such transaction ‘‘can be questioned only by the 
United States, and not by private parties.” Thompson v. St. Nich- 
olas Nat. Bank, 146 U. S. 240, 251. 


2. Corporations: AcTion or Masorniry StocKHoLpeRS. The action of a 
majority of the stockholders of a corporation must govern when 
such action is within its expressed or implied powers and does 
not violate any contract rights of the other stockholders. 


APPEAL from the district court for Douglas county: 
GrorGE A. Day, JuDGE. Affirmed. 


Gaines, Van Orsdel & Gaines, for appellants. 
John J. Sullivan and George B. Thummel, contra. 


Heard before Morrissgy, C.J., ALDRICH, DBAN, FLANS- 
BURG, LETTON and Ross, JJ. 


Dran, J. 

The Iowa State & Savings Bank and the Lake Villa 
Trust & Savings Bank are, respectively, Iowa and Illinois 
corporations. The Jowa bank is the holder of 100: shares 
of the capital stock of the defendant City National Bank 
of Omaha. The Illinois bank holds 25 shares of its capi- 
tal stock. Both banks hold the stock as collateral security 
for loans made by them to borrowers who are now in- 
solvent, the borrowers having transferred the stock as 
collateral security for their respective loans. August 38, 
1918, as alleged by plaintiffs, they began this action on 
behalf of themselves, and other stockholders of the City 
National Bank, asking that the court require that an ae. 
counting be had of the amount due on two certain prom- 
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issory notes executed by Peter F. Petersen and Ivy 
O’Flyng in the principal sum of $24,117.80 each, aggre- 
gating $48,235.60, and payable to the order of the defend- 
ant bank. Plaintiffs allege that the Petersen and O’Flyng 
notes were wrongfully canceled, and payment released, by 
the board of directors of the City National Bank. They 
ask that the court “render judgment against * * * 
Petersen * * * and against the said Ivy O’Flyng for 
the balance due” on their respective notes, and also against 
certain directors of the defendant ‘City National Bank, 
“who have wrongfully conspired with the said parties to 
defeat the collection of said notes.” The defendant bank 
contends, in substance, that the Petersen and O’Flyng 
notes were “a matter of bookkeeping;” that they were 
merely accommodation notes, and that neither the makers 
nor the bank were at any time liable thereon. When the 
hearing was concluded, the court rendered judgment in 
favor of defendants, dismissed the suit, and plaintiffs ap- 
pealed. 

Substantially these material facts appear. In 1914 the 
defendant City National Bank was in failing circum- 
stances. When some of its stockholders discovered the 
true condition of the bank, and that it was probably on 
the verge of failure, they began to offer their stock for 
sale at a rate much below its face value. The bank offi- 
cials realized that such conduct would insure its failure, 
and, in order that this might be prevented, they purchased 
some of the stock that was offered for sale by dissatisfied 
stockholders. It was for this purpose that the notes in 
suit were procured, so that from the proceeds of the sale 
of the notes money might be obtained with which to buy 
the capital stock of the bank. Itis alleged the notes were 
subsequently redeemed. 

October 15, 1915, to the end that the City National 
Bank might realize on its assets, pay its debts and dis- 
tribute among the stockholders the assets that remained, 
the bank went into voluntary liquidation. At that time, 
as alleged by defendants, “the bank held about 400 sharis 
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of its own capital stock, purchased by it several years 
prior to that time with its own money.” The assets, for 
the most part, were sold to the State Bank of Omaha. The 
City National, however, retained $600,000 of its assets for 
the purpose of distribution among its stockholders. How- 
ever, among the assets that it sold to the State Bank were 
included the two notes in question. Within a month or 
six weeks thereafter the City National, as alleged, “in 
recognition of the fact that it was not the owner of said 
notes and had given no consideration therefor, afterwards, 
with the consent of the State Bank of Omaha substituted 
its own obligation therefor, and the said notes of Peter- 
sen and O’Flyng were thereupon released, canceled and 
surrendered to the makers thereof. Later on, the de- 
fendant bank paid off, with its own funds, its obligations 
so substituted.” 

The facts leading up to the execution of the notes in 
question, as contended by defendants, are substantially 
these. A syndicate, as it is called in the briefs, was: 
formed, consisting of certain of the stockholders and 
directors of the City National Bank. The.object of this 
organization was, if possible, to save the failing bank. To 
this end they procured the execution of the two notes as 
accommodation notes. Subsequently the notes were 
placed in the City National Bank as apparent assets. It 
seems that neither the comptroller of the currency nor 
the bank examiners who were working under his direction 
were informed that the notes did not represent a bona fide 
transaction and that they were not in fact assets of the 
bank. However, when this suit was brought the defend- 
ants resisted all attempts looking toward enforced pay- 
ment on the grounds herein stated, namely, that the notes 
were merely accommodation notes and that liability did 
not attach thereto. 

It may be noted in passing that an agreement was en- 
tered into with Petersen and O’Flyng by certain of the 
directors of the defendant bank, whereby it was provided 
that all of the parties to the agreement should share 
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equally any liability that might in any contingency attach 
to the notes. 

Plaintiffs argue that, under the facts, the defendants 
are estopped from defending against liability, and, in the 
expressed belief that the notes were a valid obligation 
against the makers, in October, 1917, and again in Feb- 
ruary, 1918, demanded that the City National directors 
begin an action on both notes to recover the full face value 
with accrued interest. The demand being ignored, this 
suit for an accounting was begun. 

Plaintiffs allege generally that the affairs of the City 
National Bank were irregularly and unlawfully con- 
ducted, all to the financial detriment of the holders of its 
capital stock. Among other acts of alleged misfeasance 
they allege the execution of a note in the principal sum 
of $29,360.61, by a former director, as trustee, with the 
view of using the proceeds of the note in buying stock of 
the City National from the dissatisfied and alarmed 
stockholders. However, we do not find it necessary 
further to discuss the trustee note. The important ques- 
tion is whether the Petersen and O’Flyng notes were ac- 
commodation notes and whether they were at any time 
valid obligations against the makers. 

Plaintiffs contend that the surrender of the notes by 
the directors was fraudulent as against them and as 
against the other stockholders, and that, as a result of 
that transaction, the valne of the stock was depreciated in 
a sum equal to the value of the notes. They argue that 
such sum as they recover, if any, should become a part of 
the assets of the defendant bank for distribution among 
its creditors and stockholders. Plaintiffs-argue, too, that, 
under the facts, defendants are estopped from defending 
against liability. They point out that under section 9762, 
U.S. Comp. St. 1918, the purchase of its own stock by a 
national bank is prohibited. The act, so far as applicable, 
follows: ‘No association shall make any loan or discount 
on the security of the shares of its own capital stock, nor 
be the purchaser or holder of any such shares, unless such 
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security or purchase shall be necessary to prevent loss 
upon a debt previously contracted in good faith.” 

It appears in the present case, as shown by the weight 
of the evidence, that the rights of innocent purchasers for 
value have not intervened, so that, in the present state of 
the record, their argument is not supported by the au- 
thorities. On this point, even where fraud was charged, 
it has been said: “A note, executed by defendant for ac- 
commodation and without consideration to enable bank 
officials to conceal their defalcations from depositors and 
governmental inspectors, is tainted with fraud; so, the 
rights of no innocent purchaser for value having inter- 
vened, it cannot be enforced by the bank or its receiver, 
though the transaction was such that defendant must have 
known that the purpose of the note was to conceal the 
bank’s financial condition.” Cutler v. Fry, 240 Fed. 238. 
See, also, Peterson v. Tillinghast, 192 Fed. 287; Leonard 
v. State Hachange Bank, 236 Fed. 316. . 

It has been held that private parties cannot invoke the 
provisions of the national banking act, as plaintiffs in the 
present case have attempted to do, and that any infringe- 
ment of the act in question by a national bank is a matter 
for the consideration of the federal government. In 
Thompson v. St. Nicholas Nat. Bank, 146 U. 8. 240, at 
page 251, on this point it is said: “Moreover, it has been 
held repeatedly by this court that where the provisions 
of the national banking act prohibit certain acts by banks 
or their officers, without imposing any penalty or for- 
feiture applicable to particular transactions which have 
been executed, their validity can be questioned only by the 
United States, and not by private parties. National Bank 
v. Matthews, 98 U.S. 621; National Bank v. Whitney, 103 
U. 8S. 99; National Bank of Xenia v. Stewart, 107 U.S. 
676.” 

Besides this, it appears in the present case that at a 
meeting of the stockholders a motion was made.and sec- 
onded that some action be taken by the directors to re- 
cover the amount of the canceled notes of Petersen and 
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O’Flyng. When the motion was put to a vote it received 
no votes other than those of the two stockholders who 
were its sponsors. It may be added that, not only does it 
appear that the rights of innocent persons have not inter- 
vened, but there is evidence tending to show that the can- 
celation and surrender of the Petersen and O’F lyng notes 
was ratified at a meeting of the stockholders at which ap- 
proximately 85 or 90 per cent. of the capital stock of the 
City National Bank was represented. 

In.6 Fletcher, Cyclopedia Corporations, sec. 3992, p. 
6797, it is said: 

“ ‘The majority rules’ is the basic rule as to the internal 
affairs of a corporation, so long as the acts of the cor- 
poration are within its express or implied powers.. It is 
of no moment that the acts of the majority are unwise or 
inuxpedient, so long as they act in good faith. When the 
management of a corporation is vested in the stockholders 
collectively as constituting the corporation, and they act 
at a meeting called and conducted in accordance with the 
charter and by-laws of the corporation, and differences of 
opinion arise as to the policy to be pursued, the vote of the 
majority must govern, where the majority act in good 
faith, and within the powers of the corporation, and do not 
violate any contract rights of the other stockholders. No 
principle in the law of corporations is better settled than 
the principle that every person who subscribes for or pur- 
chases shares in a corporation, or otherwise acquires 
shares therein, impliedly agrees that, upon any matter 
which comes within the powers expressly or impliedly con- 
ferred upon the corporation by its charter, he wiil be 
bound by the will of the majority, so long as they act in 
good faith, and according to law.” 

We have tried the case de novo, and, in view of the evi- 
dence, and of the federal authorities applicable thereto, 
we conclude that the judgment is right. It is therefore in 
all things - 

; AFFIRMED. 

Day, J., not sitting. 
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CHARLES DERR ET AL., APPELLANTS, ¥. WILLIAM KIRKPAT- 
e "RICK, APPELLEE. 


Fitep Juty 7, 1921. No. 22081. 


1, Master and Servant: WorRKMEN’S COMPENSATION: ATTORNEY’S 
Frees. When an employer appeals to the district court from an 
award of the compensation commissioner and fails to reduce the 
amount of such award, the employee’s counsel is entitled to the 
allowance of a reasonable attorney’s fee for services in the district 
court. Section 3666, Rev. St. 1913, as amended, section 4, ch. 91, 
Laws 1919. 


. Review. When the evidence in a case that is 
brought under the employers’ liability act conflicts with respect 
to material matter, the judgment will not be disturbed if there 
is sufficient evidence in the record to support it. Lincoln Gas ¢ 
Electric Light Co. v. Crowley, 104 Neb. 701. 

3. New Trial: Discretion or Court. The granting of a new trial 
is largely committed to the discretion of the trial court, and un- 
Yess a clear abuse has been shown this court wil! not interfere. 
Bruner Co. u. Fidelity & Casualty Co., 101 Neb. 825. 

4, Master and Servant: WoRKMEN’s COMPENSATION: ATTORNEY’S 
Freres. Where an employer in an action brought under the em- 
ployers’ liability act appeals from the judgment of the district 
court to this court and fails to reduce the amount of the recovery, 
this court will, on application, allow the employee’s counsel a rea- 
sonable attorney’s fee. Section 3666, Rev. St. 1913, as amended, 
section 4, ch. 91, Laws 1919. 


APPEAL from the district court for Lancaster county: 
WILuArD E. Stewart, JupGr. Affirmed. 


J. Ralph Dykes, for appellants. 
Clifford L. Rein, contra, 


Heard before Morrissey, C.J., ALDRICH, Day, DEAN, 
FLANSBURG and Ross, JJ. 


Dray, J. 
This suit originated in the compensation commis- 


sioner’s office, where Willaim Kirkpatrick, defendant, filed 
an application for an order against Charles Derr, his em- 
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ployer, and the Maryland Casualty Company, the em- 
ployer’s surety, the plaintiffs herein, to enforce continued 
payments of $15 a week, as compensation, theretofore 
paid by plaintiffs, for disabilities sustained by defendant, 
April 10, 1920, in the course of his employment while 
working for Derr in his furniture house ag helper, clerk 
and repair man. January 12, 1921, the hearing was con- 
cluded and defendant was awarded $15 a week from De- 
cumber 3, 1920, to the date of the hearing. The award 
further provided that the payments should continue for a 
period of five additional weeks after the hearing and that 
during that period defendant should submit to medical 
treatment at plaintiffs’ cost. It was further ordered that 
another hearing be had at the expiration of the five-weeks’ 
treatment period that the commissioner might then de- 
termine the extent of defendant’s disability and make such 
award as the facts would warrant. Both parties com- 
plied with this order. When the parties again appeared 
_after the expiration of the five-weeks’ medical treatment, 
the commissioner found that the disability continued and 
that its extent could not then be fully determined. There- 
upon it was ordered that plaintiffs continue the payment 
of compensation at $15 a week from the date of the last 
payment as long as the disability remained. Plaintifis 
being dissatisfied with the final award of the commis- 
sioner appealed therefrom to the district court. 

The district court found that defendant’s disability be- 
gan April 10, 1920, and that “the duration of such dis- 
ability cannot now be determined.” The court thereupon 
rendered a judgment against plaintiffs compelling them to 
pay defendant $15 a week from February 3, 1921, “until 
said disability be ended or determined.” Plaintiffs hay- 
ing failed to reduce the amount of the commissioner’s 
award, the court allowed defendant $50 as an attorney 
fee. From the judgment so rendered plaintiffs appealed. 

Kirkpatrick testified in substance: That the accident 
happened April 10, 1920, when under Derr’s direction he 
went with a fellow employee to a private residence in 
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Lincoln to bring therefrom a base-burner stove, weighing 
500 or 600 pounds, to be stored in Derr’s warehouse; that 
the stove was in a middle room, and the two men alone 
carried it out through the front room, over the porch 
and down the steps; that on account of mud they could 
not use the stove truck, and had to carry the stove over 
the lawn and through the mud to the truck, a distance of 
60 feet from the house; that they lifted the stove a foot 
or 18 inches to the bed of the truck, and that by carrying 
the stove and straining himself in lifting it up to the 
truck he was in some way injured and immediately be- 
came sick and faint; that when they returned he was un- 
able to help carry the stove into the store because of his 
injury; that he then went home and the next day was 
ill, and on the following day he returned to the store, but 
that owing to the pains that he suffered he was unable to 
do any work; that he was then sent home in a truck by 
his employer, where he suffered pain for about five weeks, 
when “this ailment startd in the back” of each of his hands 
and persisted up to the time of the trial so that he could 
not then close his hands; that he has performed no work 
since the day of the accident and is unable to feed him- 
self or to dress or undress himself; that he received pay- 
ments as compensation in the sum of $630, and that $200 
hospital bills were paid by plaintiffs; that the payments 
so made included the time to February 3, 1921, when 
further payments were refused by plaintiffs. 

Mr. Turner is the man who helped Kirkpatrick to carry 
the base-burner, from the dining room and load it on the 
truck. He testified that it weighed about 600 pounds. 
His testimony corroborates generally that of the defend- 
ant. He said: “Q. Do you know what is the usual 
thing for truck or teamsters to pick those things up by 
hand or to drag it on a truck? A. If we have got sidewalk 
or flooring you take a truck and haul them, but if you 
have nothing but ground you cannot wheel the trucks; 
you have simply got to pick it up and carry it. * * * 
Q. Now, when you got this stove out to the truck, did 
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you have to lift up on it any to get it into the wagon? 
A. Yes; had to raise it between 16 and 18 inches. Q. That 
is, had to pull it up in addition to carrying it to the truck? 
A. Yes, sir. You see, to carry a base-burner, you have got 
to catch hold of the stovepipe hole, and reach down and 
catch the ash-pan, and reach the door board, and push 
against one another and carry in this position. So it is a 
strain all through your neck, body and arms. After you 
get to the wagon, we had to kind of up (indicating) like 
this, and put it in the end. ‘To do that, you have got to 
have a pretty good stomach on you or you cannot do it. 
HR BS “GO, Now, what did Mr. Kirkpatrick do as soon 
as you folks set that stove down on the floor of the truck? 
A. On the floor of the truck? Q. Yes. A. Well, he was 
right by the corner of the wagon and kind of leaned up 
against the wagon like this. ‘Gosh,’ he says, ‘I have tore 
myself all to pieces’ Q. That is what he said? A. It 
seemed like he relaxed all over.” With respect to the 
carrying of the stove, he further testified that “it hurt me 
for two or three days, my neck, * * * my wife and I, 
I took the truck and we drove out to see him (Kirkpat- 
rick) and he was in bad condition, * * * Mr. Derr 
and [ talked and said we are afraid Kirk is going to make 
adie of it. Mr. Derr and I were just talking in the store.” 

Defendant was examined by a physician about three 
weeks after the accident. On the part of defendant he 
testified that he found Kirkpatrick “suffering from vio- 
Jent strain with evidence of over strain of the abdominal 
muscles and hydrocele of the cord. Q. What history did 
he give you? A. Of having lifted a weight too heavy for 
him, and having broken down under it, having lifted a 
stove too heavy to carry;” and further that there was no 
indication of rheumatism, but that he “suspected that 
hhydrocele of the cord was a rupture, and we jwatched him 
. carefully to see whether we could handle it without an 
opcration. I believe I threatened him with an operation 
for a while—finally managed without it. Somebody kept 
him at rest in bed and gave him things to ease the pain. 
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* * * Q. Now, you may state whether or not, in your 
professional opinion, the high increased temperature and 
bronchial pneumonia found there might have been ag- 
gravated by the effects of the strain in lifting that he 
complained of, or might have predisposed him to take 
such disease as that? A. I think you will find it a very 
(common thing in medical works that lowered resistance 
‘will predispose a patient to any kind of infection any- 
where in the body.” The doctor further testified that he 
had the patient under observation for several months, and 
that he examined him from time to time and there was no 
doubt in his mind but that Kirkpatrick’s condition was 
brought about by the excessive strain in carrying the 
stove. On the cross-examination he testified: “Q. How 
did the infection get in the hand and fingers? A. Circu- 
lating in the blood stream to the hands). * * * Q. 
Doctor, one more question. You said the hydrocele of 
cord disappeared, or had disappeared, June 17; wasn’t it, 
you said, hydrocele of cord practically disappeared under 
medical treatment June 17? A. Jt must have been about 
that time. Q. Then the only condition you found at that 
time was this condition in the hands? Yes, sir.” 

Plaintiffs argue that the accident never happened. 
There is also some argument to the effect that defendant’g 
condition arose from an abnormal condition of his teeth 
and that he was afflicted with pyorrhea. Defendant called 
a dentist on this point, and from his testimony it appears 
that the condition of his teeth was not abnormal and that 
there was but a trace of pyorrhea, “in the first stages,” 
and that it was not sufficient to injuriously affect his 
health; that two of his large molars were decayed and. 
removed. We conclude that plaintiffs’ argument on this 
point is not sustained. 

Only two witnesses testified on the part of plaintiffs and 
both were physicians. They did not examine defendant 
until about seven months after the accident. Plaintiffs 
in their brief say: “The medical testimony is conflicting.” 
(We do not find that it conflicts at all points; but, even ad- 
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mitting that plaintiffs’ statement reflects the fact, in the 
present state of the record, it is not incumbent on us to 
discuss the evidence if there is sufficient to support the 
judgment. The medical testimony seems to be ample to 
support defendant’s contention and under the rule we will 
not discuss it further. Manning v. Pomerene, 101 Neb. 
127; Miller v. Morris & Co., 101 Neb. 169; Anderson v. 
Kiene, 103 Neb. 773; Lincoln Gas & Electric Light Co. v.° 
Crowley, 104 Neb. 701. 

Plaintiffs contend that the court erred in not granting 
a new trial on their motion. In Bruner Co. v. Fidelity & 
Casualty Co., 101 Neb. 825, we held: “The granting of a 
new trial is largely committed to the discretion of the 
trial court, and unless a clear abuse has been shown this 
court will not interfere.” Abuse of discretion has not 
been shown. Error does not appear in the ruling. 

It is argued that the district court erred in allowing de- 
fendant an attorney fee of $50 for services in that court. 
We do not think so, in view of the fact that the employer 
appealed and failed to obtain any reduction in the amount 
of the award. Section 3666, Rev. St. 1918, as amended, 
section 4, ch. 91, Laws 1919, provides that, whenever “pro- 
ceedings are had before the compensation commissioner, a 
reasonable attorney’s fee shall be allowed the employee 
by the court in the event the employer appeals from the 
award of the commissioner and fails to obtain any reduc- 
tion in the amount of such award; the appellate court 
shall in like manner allow the plaintiff a reasonable sum 
as attorney’s fees for the appellate proceedings.” Under 
the act defendant’s counsel is entitled to a fee of $100 for 
his services in this court and this amount is ordered to be 
paid by plaintiffs. 

' From the facts before us we conclude that defendant is 
entitled to compensation at the rate of $15 a week from 
the time the court found that plaintiffs ceased paying 
compensation, namely, from February 3, 1921. We hold, 
however, that the record discloses such reasonable grounds 
for controversy that the appeal was justified. It there- 
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fore follows that plaintiffs are not subject to the statutory 
“waiting time” penalty. 
The judgment of the district court is 
AFFIRMED. 


Una W. ECHOLS, APPELLEE, V. MuTUAL Lire INSURANCB 
COMPANY OF NEw YORK, APPELLANT. 


Fitep Jury 7, 1921. No. 21279. 
sin. 


1. Insurance: Poxrcy: Watver or Conprtions, Provisions in a con- 
tract of life insurance to the effect that the policy does not be- 
come a binding contract of insurance unless and until the first 
premium is paid, and that no agent of the company, or other per- 
son, has power on behalf of the company to modify the contract 
of insurance or to extend the time of paying any premium, are for 
the benefit of the company and may be waived by it. 

2. : : . In such case, where a rule of the com- 
pany permits the agent to take a note of the insured payable to 
himself for the first premium, the agent being held responsible 
to the company for the net premium, the agent becomes the 
debtor, and when he delivers the policy to the insured under an 
agreement tg extend the time of paying the premium and to take 
the note of the insured for such premium, but no note is given for 
the reason that the agent had no blank forms with him at the 
time, and it was agreed that the agent would see insured in a 
few days and get the note, and the agent left the city two days 
thereafter without procuring the note, and before his return the 
insured died, such transaction will be deemed a payment of the 
premium as between the insured and the company. 


. In such case, an agreement by the agent 
to extend the time of paying the premium will be regarded as a 
waiver by the company of the conditions of the contract of in- 
surance respecting time of paying the premium, and the limita- 
tions of the power of the agents to extend the time of such pay- 
ment. 


Notice. Notice to a general agent of a life insurance com- 
pany having authority to solicit insurance, to make out and for- 
ward applications, to deliver to the assured policies when re- 
turned, and to collect and transmit premiums, will operate as 
notice to the company, and it will be bound by acts then done by 
him in respect to the business he is transacting. 
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5 Evidence examined, and held to sustain the findings of the trial 
court. 


APPEAL from the district court for Dodge county: 
I’repErIck W. Burron, JuDGE. Affirmed. 


Montgomery, Hall & Young, for appellant. 
Courtright, Sidner, Lee & Jones, contra. 


Heard before Morrissry, C.J.. Day, Dean and Lrr- 
TON, JJ. 


Day, J. 

The plaintiff recovered a judgment against the defend- 
ant upon a life insurance policy in which she was named 
as beneficiary. By stipulation of the parties, a jury was 
waived, and trial was had to the court. Defendant ap- 
peals. 

It was pleaded as a defense that the first premium was 
mever paid, and also that the policy was never delivered 
to and received by the insnred during his continuance in 
good health; that these requirements were conditions 
precedent to the contract of insurance becoming binding 
and effective, and that therefore the policy never became 
a binding contract. The reply pleaded a waiver of the 
conditions of the contract requiring the first premium to 
be paid before the policy became effective, and alleged that 
credit was extended to the insured for the payment of the 
first premium, and that within the time of the extended 
credit full payment of the premium was tendered and re- 
fused. The reply also denied the allegations of the an- 
Swer, and alleged that at the time the policy was deliv- 
ered to and received by the insured he was in good health. 
A brief reference to the facts will serve to make clear the 
precise points m controversy. 

The record shows that on October 30, 1918, Philip K. 
Echols, the insured, who lived at Cheyenne, Wyoming, 
made application to the defendant company through its 
local soliciting agent, Theodore Thulemeyer, for a life 
insurance policy in the sum of $5,000, requesting therein 


f 
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that his wife, Ula W. Echols, be named as beneficiary. At 
the time the application was made, it was agreed between 
Thulemeyer and the insured that, if the company accepted 
the risk and issued the policy, insured could have 60 or 
90 days in which to pay the first premium of $125.25, and 
that a note was to be given therefor. The application was 
made upon one of the printed forms provided by the com- 
pany, and contained a recital that the insured understood 
the stipulations contained therein, which, in so far as they. 
have any application to the present issues, are as follows: 
“The proposed policy shall not take effect unless and un- 
til the first premium shall have been paid during my con- 
tinuance in good health, and unless also the policy shall 
have been delivered to and received by me during my con- 
tinuance in good health.” And, further, “I agree that 
no agent or other person except the president, vice-presi- 
dent, a second vice-president, a secretary, or the treasurer 
of the company has power on behalf of the company to 
make, modify or discharge any contract of insurance, to 
extend the time for paying a premium, to waive any lapse 
or forfeiture, or any of thu company’s rights or require. 
ments.” The policy also contained a stipulation in sub- 
stantially the same language as the clause last above 
quoted. The application and the medical examination 
were forwarded to the home office of the company in the 
city of New York, and in due course of business the appli- 
cation was accepted and a policy issued thereon. On 
November 6, 1918, the policy was mailed by the home 
office to its Denver, Colorado, agency for the purpose of 
delivery. 

It appears that the company maintains a general 
agency at Denver, which has general charge of the busi- 
ness of the company originating in the states of Colorado 
and Wyoming. This Denver agency was in charge of O. 
C. Watson, who is styled “manager,” and who had au- 
thority to appoint soliciting agents, collect premiums, 
deliver policies, and in fact conduct a branch office of the 
company’s business within the states mentioned. The 
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Denver agency, however, did not pass upon applications 
for insurance or issue policies. 

On November 13, 1918, the policy was received at the 
Dunver agency, and by it, on the same day, mailed to 
Thulemeyer at Cheyenne for delivery and settlement. 
Owing to the absence of Thulemeyer from Cheyenne, he 
did not receive the policy until Saturday, November 16, 
at which time, at about 4 o’clock p. m., he met Echols by 
appointment at Thulemeyer’s room, and delivered the 
policy. On that occasion it was agreed that an extension 
of time for the payment of the premium was to be given 
to January 2,1919. As to what occurred at that time, 
Thulemeyer’s testimony is as follows: “I handed him 
the policy, and he asked me something about the settle- 
mnt, and I asked him when it would suit him best to pay 
for the policy, and he told me it would suit him best if he 
could pay for it immediately after the first of the year, and 
i agreed to that with the understanding that he was to 
give me a note, of course, which he would have done then, 
but I had no notes in my room, and I told him that I 
would fix it up with him in a few days. He asked me 
then if that would be all right, and I told him, sure, it 
would be.” 

On the day the policy was delivered to the insured, 
Thulemeyer wrote to the Denver agency that he had de- 
livered the policy, and asked Watson whether he could 
handle his note. Whether he referred to his own note 
or Echols’ note is not entirely clear. On November 18 
, Watson replied to Thulemeyer as follows: “With ref- 
erence to policy No. 2534687, Echols, which you have de- 
Jdivered, please send note to me and I will advance the net | 
premium right away.” 

Thulemeyer again left Cheyenne on Monday, November 
18, and was absent when in the due course of mail Wat- 
son’s letter should have been received. : In the meantime, 
and before the letter was delivered to Thulemeyer, Echols 
died, on November 24, from a sudden attack of influenza, 
without having given the note for the premium. It ap- 
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pears that Thulemeyer and Echols were personal friends, 
and that Watson also was acquainted with Echols. After 
Echols’ death, but within the time of the extended credit 
for the payment of the premium, payment of the premium 
was tendered and refused. 

It also appears, although upon this point there is a little 
confusion in the testimony, that a rule of the company 
permitted its agents to accept a note in payment of the 
first premium. In such case, however, the note was to be 
taken in the name of the agent, was to be his property, 
and the agent was required to remit the net premium to 
the company. The purpose of such a rule was no doubt 
to enable the agents to extend credit to persons of known 
financial responsibility in cases where they were willing 
to advance to the company the net premium. 

It is quite obvious that the stipulations in the applica- 
tion and policy, which have heretofore been quoted, and 
which form the basis of the defenses pleaded, are for the 
benefit of the company, and can be waived by it, and such 
waiver may be shown by conduct on the part of the com- 
pany which indicates an intention to do so. It is mani- 
fest that the rule of the company permitting its agents to 
accept notes in their own names for the first premium, 
they becoming responsible to the company for the net 
premium, is entirely inconsistent with the provisions of 
the contract that the policy shall not take effect until the 
first premium shall have been paid, and also inconsistent 
with the provisions that no agent or other person except 
certain designated officers shall have power on behalf of 
the company to extend the time for paying the premiums. 
Under such circumstances, the court will construe the 
action of the company in its most favorable light to the 
insured, with the view of sustaining rather than defeating 
the contract. It is clear that the insured believed at the 
time the policy was delivered to him that he had a valid 
and effective contract of insurance, and it is equally clear 
that Thulemeyer intended that the policy should be ef- 
fective, and that he was to advance the net premium to 
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the company. If a note had been given by the insured to 
Thulemeyer for the premium, and he had remitted the net. 
premium to the company, it would seem that the transac- 
tion would have been within the express authority of the 
agent. Does the fact that no note was actually given by 
the insured, and the net premium was not actually sent to 
the company by the agent, change the situation? Under 
the circumstances shown here, we think not. As between. 
Thulemeyer and the insured, the parties had agreed that 
a note was to be given, the amount was fixed, and the time 
of payment made definite. The policy was delivered with 
that understanding. The only reason a note was not 
given at the time was because the agent did not have a 
blank form with him. In this situation the agent said 
that he would see the insured in a few days and fix up 
the note. On the following Monday the agent was called 
out of the city, and before his return Echols’ death oc- 
curred. The delivery to and acceptance by the insured 
of the policy would be a sufficient consideration to sup- 
port the promise to pay the premium to Thulemeyer. The 
note would be merely evidence of Echols’ obligation to pay 
and could only have been for the protection of Thulemeyer 
individually. This he could waive, and he did so by de- 
livering the policy to Echols and extending the time of 
payment of the premium, with the assurance that it would 
be all right. When, therefore, Thulemeyer delivered the 
policy under the agreement to extend the time of pay- 
ment, he himself became liable to the company for the net 
premium. He recognized that and wrote the letter. to 
‘Watson to arrange for the payment. Watson wrote to 
send the note and he would advance the net premium. 
In doing this, Watson was acting within the general 
scope of his authority as manager, and his act must be 
regarded as binding on the company. Watson and 
Thulemeyer both considered the policy effective, and that 
the net premium was to be paid to the company by Thule- 
meyer. In permitting Thulemeyer to become responsible 
for the net premium, the company assumed no risk of 
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failure of payment, for it was shown that considerable 
sums as commissions were coming to Thulemeyer from 
time to time on policies previously secured by him. Un- 
der these facts we hold that the provisions of this insur- 
ance contract, that the policy does not become effective 
unless and until the first premium is paid, and that no 
agent of the company except certain designated officers 
has power to extend the time of paying any premium, are 
for the benefit of the company, and may be waived by it. 
And where by a rule of the company its agents are per- 
mitted to accept the note of the insured for the first 
premium, by taking the note in their own names, and 
themselves becoming responsible to the company for the 
net premiums, and where the agents of the company au- 
thorized to deliver policies and collect premiums deliver 
the policy to the insured under an agreement to extend 
the time of paying the premium, and to take the note of 
the insured for the same, but no note is given for the 
reason that the agent had no blank notes with him at the 
time, and it was further agreed that the agent would see 
insured in a few days and get the note, and the agent left 
the city two days thereafter without procuring the note, 
and before his return the insured died, ‘such transactions 
will be considered a waiver of the provisions of the con- 
tract of insurance, and as between the, insured and the 
company will be deemed a payment of the premium. 

In addition, it will be observed that Watson was the 
general manager of the company’s business in the states 
of Colorado and Wyoming, and that he had been notified - 
by Thulemeyer that the policy had been delivered without 
the payment of the premium, and, inferentially at least, 
that an extension of time for paying the premium had 
been granted to the insured. This notice te Watson was 
in legal effect notice to the company as to what had been 
done. It is a general principle of agency that knowledge 
to the agent is knowledge to the principal, in so far as 
such knowledge pertains to matters within the scope of 
the agent’s powers. Watson knew that the policy had 
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been delivered without restriction; that the premium had 
not been paid; that an extension of time of paying the 
premium had been given; and that Thulemeyer had become 
liable for the net premium; and yet he made no objection 
or protest. On the contrary, he acquiesced and approved 
of what had been done, and lent his aid to Thulemeyer to 
raise the amount of the net premium for remittance to the 
company. Watson’s knowledge will be treated as the 
knowledge of the company, and his acts the acts of the 
company. After the company’s agents had induced the 
insured to believe that he was protected by his policy, the 
company is estopped, after the death of the insured, to 
claim that the policy never became effective because the 
first premium had not been paid. 

The principle here involved was considered in German 
Ins. Co. v. Shader, 68 Neb. 1, in an opinion by Commis- 
sioner Pound, and it was held: “Provisions in a policy 
of insurance that the risk shall not attach unless the 
premium has been actually paid are waived in case the 
policy is delivered upon an agreement to extend credit, and 
the insurer does not take advantage of such provisions, 
but treats the policy asin force.” And, in discussing the 
proposition, the court said: ‘The general rule that an in- 
surance company cannot take advantage of conditions in 
a policy whereby such policy is to be void by reason of 
circumstances existing at the time the policy issued, -in 
case the facts were known to its agent at the time, has 
been recognized universally. More recently insurance 
companies have sought to avoid the consequence of this 
well-established rule by provisions to the effect that the 
conditions of the policy could be waived only by written 
indorsement, and by clauses in which agents are forbidden 
to waive any of the conditions of the policy in any other 
manner. Notwithstanding provisions of this type, an 
overwhelming majority of the state courts have continued 
to apply the rule that an insurance company cannot set 
up that a policy issued by its agent with knowledge of the 
facts was void when it was issued, by reason of facts 
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which he well knew. Including our own court, the courts 
of some twenty-seven states, at least, have, upon one 
ground or another, adhered to this doctrine in the face 
of these provisions as to waiver.” 

As bearing generally upon the questions discussed, see 
Washburn v. United States Casualty Co., 108 Me. 429; 
Berliner v. Travelers Ins. Co., 121 Cal. 451; Griffith v. 
New York Life Ins. Co., 101 Cal. 627; Home Ins. Co. v. 
Gilman, Eor., 112 Ind. 7; Bush v. Insurance Co., 85 Mo. 
App. 155. 

Appellant contends that the insured was not in good 
health at the time of the delivery of the policy to him on 
November 16, 1918. We have examined the record, and 
find there is some conflict as to the precise time the in- 
sured became ill, but there is ample evidence in the record 
to support the finding made by the trial judge that the 
insured was in good health at the time of the delivery of 
the policy, and his finding of fact upon conflicting evi- 
dence is entitled to the same weight as the finding of a jury 
would be given, and, under the familiar rule in force in 
this state, will not be disturbed unless clearly wrong. 

In view of the liberal allowance made to plaintiff’s at- 
torneys in the trial court, an attorney's fee of only $100 
is allowed in this court. 

The judgment of the district court is 

AFFIRMED. 
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Lypia NovVAK, APPELLANT, V. LAFAYErTE Lire INSURANCE 
COMPANY, APPELLEE. 


Fi.tep Jury 7, 1921. No. 21603. 


1. Insurance: FaiturE To Pay Premiums. A provision in a life in- 
surance policy, providing that it should: become null and void upon 
failure to pay premiums when due, is not illegal, and where there 
is default in the payment of premiums, and no act or circumstance 
constituting a waiver or estoppel on the part of the company, 
preventing it from insisting upon a forfeiture, the contract will 
be enforced as it was made. 
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Givinc Note ror Premium. Whether or not a note given 
for a renewal premium is taken as an absolute and unconditional 
payment of ‘the premium, or whether the note is given, not as 
payment, but for the purpose of extending the time of payment, 
is a question of fact to be determined by the provisions of the 
note and the attending circumstances. 


ForreITURE. Where the policy provides for such 
a forfeiture, and the insured executes and delivers to the com- 
pany a note to cover a renewal premium, which note recites that, 
if not paid at maturity, the insurance policy shall become null 
and void without act on the part of the company, and the com- 
pany issues a receipt for the note, reciting that the policy shall 
continue in force until the maturity of the note, it is quite clear 
that the note was not given as an unconditional payment of the 
renewal premium, but as an extension of time for the payment of 
the premium, and a default in the payment of the note will work 
a forfeiture of the policy. 


. Amere retention of the note by the com- 
pany after its maturity, with no affirmative acts on the part of 
the company signifying an intention to enforce payment, does 
not result in either a waiver or an estoppel that will prevent the 
company from insisting upon a forfeiture. 


A notice to the insured that such a 
premium note has become due and is not paid, and an offer to 
allow for an arrangement for him to pay it and avoid forfeiture, 
without any other act on the part of the company displaying an 
attitude to compel its payment or to insist upon the right to en- 
force it, are insufficient to estop the company from claiming a 
forfeiture of the policy by reason of the previous default. 


AprreaL from the district court for Douglas county: 


CHARLES LESLIE, JUDGE. Affirmed. 


Weaver & Giller, for appellant. 
Baldrige & Sarton, contra. 


Heard before Morrissey, C.J., Aupricn, Day, DEAN, 


FLANSBURG, Lerrox and RosE, JJ. 


FLANSBURG, J. 

This was an action to recover on a life insurance policy. 
The lower court found that the policy had become forfeited 
by reascn of the failure of the insured to pay a premium 
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note at its maturity, and took the case from the jury. 
Judgment was entered accordingly, and from this judg- 
nent the plaintiff appeals. 

The policy provided that “failure to pay any renewal 
premium when due shall render this policy null and void 
* * * without action on the part of the company.” 
The first year’s premium on the policy had been paid and 
the second premium became due on October 15, 1914, and 
on that date, October 15, the insured exceuted and deliv- 
ered to the company a nonnegotiable renewal premium 
note, which contained this provision: “This note is given 
for premium on policy * * * issued by the payee 
hereof, and if not paid at maturity said policy shall, with- 
out notice or affirmative act on the part ot the company 
or ary of its officers or agents, be null and void.” The 
note was payable on April 15, following. Coincident with 
the execution and delivery of the note, a receipt was is- 
sued by the insurance company, reciting the receipt of one 
note “due and payable at the company’s home office April 

15th, 1915, for which policy, * * * issued by the 

LalFayette Life Insurance Company, is coutinued in force 
until the maturity of the note. Upon payment of said 
note cn or before maturity the company’s regular premium 
receipt will be forwarded.” Insured died on September 
14, after the maturity of the note, and without the note 
having been paid by any one. 

A pvovision in a life insurance policy, providing that it 
shall become null and void upon failure to pay premiums 
when due, is not iHegal, and where there is default in 
payment of premiums, and no act or circumstance, con- 
stituting a waiver or estoppel on the part of the company, 
preventing it from insisting upon a forfeiture, the con- 
tract will be enforced as it was made. Dressler v. Com- 
monwealth Life Ins. Co., 105 Neb. 669. 

Plaintiff, however, contends that an acc@ptance of the 
note by the company constitutes an absolute payment of 
the renewal premium contracted for by the policy of in- 
surance, and that-the provision in the note that the policy 
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should become forfeited upon a failure to make payment 
at maturity is ineffective and does not constitute a part of 
the insurance contract. Whether or not such a note is 
taken as an absolute and unconditional payment of a 
premium, or whether the note ig given, not as payment, 
but for the purpose of extending the time of payment, is 
a. question of fact. From the terms and provisions of the 
note and the recital of the receipt given in exchange for 
it, there can be no question but that the company did not 
accept the note as an unconditional payment of the 
premium, and that an extension of time for the payment 
of the premium, only, was intended. In legal effect, we 
do not see that that arrangement differs from a mere 
written agreement extending the time within which the 
renewal premium might be paid and saving to the com- 
pany its rights of a self-operative forfeiture in case the 
extension agreement should not be complied with. 

The case of Sharpe v. New York Iafe Ins. Co., 5 Neb. 
(Unof.) 278, is very similar to the case at bar. There 
the court held, under similar circumstances, where a note | 
was given for the purpose of extending time for the pay- 
ment of a premium and contained a provision continuing 
the agreement for forfeiture in case the note should not 
be paid at maturity, that the default in payment at ma- 
turity would work a forfeiture of the policy. Where the 
policy and note both contain such provisions for for- 
feiture in case of failure of the insured to pay the premium 
when due, default in payment works an automatic for- 
feiture of the insurance. Jlouston v. Farmers & ler- 
chants Ins. Co. 64 Neb. 138; Farmers & Merchants Mutual 
Life Ass’n v. Mason, 65 Ind. App. 66; 25 Cyc. 826. 

Plaintiff claims that the insurance company has waived 
the forfeiture. It is urged that the company did not re- 
turn the note at its maturity, and that, by its mere re- 
tention of thé note, it has shown a disposition to enforce it, 
and having taken such position, is estopped to deny that 
the policy is still in force. There ave no affirmative acts, 
however, on the part of the company signifying an inten- 
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tion to enforce payment of the note. It has asserted no 
rights upon the note. The return of the note has never 
ben demanded by the insured. The mere retention of 
the note, under such circumstances, was not indicative of 
an attitude on the part of the company that the policy 
was still in force, or that the forfeiture had been waived, 
or that the company would attempt a collection of the 
premium by an enforcement of the payment of the note. 
A mere retention of the note, alone, would not result in 
either a waiver or an estoppel. Sharpe v. New York Life 
Ins, Co., supra; Farmers & Merchants Mutual Life Ass’n 
v. Mason, supra; Pendleton v. Knickerbocker Life Ins. Co., 
o Fed. 238. 

The plaintiff's principal contention, however, is based 
upon a letter which, it is claimed, was written by the in- 
surance company to the insured after the maturity of the 
note, and is dated April 21, 1915. The introduction of 
this letter in evidence is seriously contested by the de- 
fendant, on the ground that there was an insufficient 
showing that the letter was ever mailed by the company 
cr received by the insured. But, aside from that ques- 
tion, we see nothing in the letter which constitutes a 
waiver of the forfeiture. The purported letter, addressed 
to insured, was as follows: “We find that you have not 
made payment of your note accepted as an extension of 
time for part of the premium under the above-numbered 
policy. The total amount due is shown by the following 
statement: If you cannot pay this amount at this time, 
it will be your privilege to make a partial payment of 
$21.92, which is the accrued interest to date, and a pay- 
ment of $20 on the principal of the note, and the balance 
may be extended for another ninety days or until July 
15th. We trust that we shall hear from you by return 
mail and for your convenience please find inclosed a 
stamped envelope.” 

This letter was no more than an offer to reinstate the 
policy on condition that the insured should make an im- 
mediate cash payment of a portion of the premium, and 
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arrange for payment of the balance within 90 days, or by 
July 15. This offer was not accepted. It was no more 
than a notice to the insured of the condition of his de- 
fault, and of an offer to allow him to avoid its effects. 
Such a letter, certainly, would not mislead the insured 
into the belief that his policy would be continued, regard- 
less of whether ov not he should comply with the condi- 
tions set forth in the letter of the company. Further- 
more, this could not, in any event, have been construed as 
ui waiver by the company or an extension of time for pay- 
ment of the premium beyond July 15, which date was the 
final limit for extension of time, as set forth in the letter 
itself. A notice to the insured that his premium note has 
become due and is not paid, and an offer to allow for an 
arrangement to pay it and avoid a forfeiture, without any 
other act on the part of the company displaying an atti- 
tude to compel its payment or to insist upon the right to 
enforce it, are insufficient to estop the company from 
claiming a forfeiture of the policy by reason of the 
previous default, and no affirmative action on its part is 
necessary to bring about such a forfeiture, under the cir- 
cumstances that we have set forth. 

In the following cases it has been held that a mere re- 
quest on the part of the insurance company for the pay- 
ment of a premium note which is past due is not sufficient 
to show that the company has waived its rights to enforce 
the forfeiture: Atna Life Ins. Co. v. Ragsdale, 95 Va. 
579; National life Ass’n v. Brown, 103 Ga. 382; Sullivan 
v. Connecticut Indemnity Assn, 101 Ga 809. Though it 
has been held in Jnter-Southern Life Ins. Co. v. Duff, 184 
Ky. 227, that, where an insurance company makes an un- 
conditional demand for payment of such a note, it will be 
held to have waived the forfeiture provided by the com- 
pany, we do not see in the letter here before us any un- 
conditional demand for the payment of the note, or any 
attitude on the part of the company inconsistent with its 
right to assert a forfeiture of the policy in case its offer 
should not have been accepted. : : 
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For these reasons, we are of opinion that the judgment 
“of the lower court is correct, and it is 
, AFFIRMED. 


Epwarp V. Rogpins ¥. STATE OF NEBRASIKA. 
Fitep Juty 7, 1921. No. 21771. 


1. Rape: CoxrroporaTive Evipence. In a prosecution charging rape, 
other direct testimony than that of the prosecutrix, as to the 
particular act which constitutes the offense, is not essential to 
make a corroboration of her story, but corroboration may consist 
of the proof of such surrounding facts and circumstances as will 
supfort her testimony against the accused as to the principal 
fact, and as will identify the accused as the party guilty of the 
crime. It may consist of circumstantial evidence. The conduct 
and demeanor of the accused may furnish such corroboration. 


bo 


Criminal Law: RerusaL or InstTRucTION. Instructions examined, 
and held, no error in the refusal to give an instruction, since it 
was sufficiently covered by an instruction given by the court upon 
its own motion. 


Error to the district court for Douglas county: LEES. 
ESTELLE, JUDGE. Affirmed. 


Clifford L, Rein, for plaintiff in error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra, 


Heard before Morrissey, C.J., DAy, Dean, PLANSBURG, 
Lerron and Ross, JJ. 


, 


JFLANSBURG, J. 

This was a criminal prosecution charging statutory 
yape. Defendant was convicted and appeals. ; 

The principal contention is that the testimony of the 
prosecuting witness is not sufficiently corroborated. The 
prosecuting witness was a girl, 9 years of age, who lived 
with her parents and small brothers on a farm near Car- 
roll, Iowa. The defendant, a man 64 years of age, and a 
friend of the family, had been temporarily living at this 
home. He was previously employed as a conductor for a 
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freight elevator at Armour’s, in South Omaha, and prior 
to that. time had been buying and dealing in horses. On — 
March 8, 1920, he told the mother of the girl that he 
would like to take the girl to Omaha for a few days, to 
show her the city and buy her some clothes. He stated 
that he had a married niece living there, with whom he 
would provide that the girl should stay. The girl’s testi- 
mony is that defendant took her to Omaha, and, after 
_ going to a picture show, took her to his rooms, instead 
of to the home of his niece, and that, on that night and 
on the following night, he slept with and had intercourse 
with her. On the second day that they were in Omaha 
they went to visit the defendant’s niece, but the girl was 
not left there for the night. Defendant’s testimony is 
that on both nights the girl insisted that she stay with 
him and refused to go to his niece’s home. That such 
was the fact, the girl flatly denies. The defendant pur- 
chased fov her a dress and hat and shoes; and on the third 
night, at about 10 p. m., immediately after entering the 
defendant’s rooms, they were arrested. The day after 
the arrest the girl was subjected to a physical examina- 
tion by a physician, whose testimony shows that her 
hymen had been recently ruptured; that her parts were 
-bruised, congested and swollen. The defendant imme- 
diately upon his arrest, and also at the trial, stated that 
he had not abused the girl, and that he had not slept in 
the same bed with her, but had thrown a mattress upon 
the floor, along the side of the bed, and slept on that. 
The officers who entered the room and made the arrest, 
and to whom the defendant immediately related that he 
‘had slept on the floor, testified that there was no mattress 
on the floor, and that they saw none in the room, except 
_ that upon the bed. The defendant further testified that two 
mouths prior, and also two days prior, to his taking the 
girl to Omaha, he had come upon and seen her with her 
16-year-old brother in the act of intercourse in the barn 
on the farm in Iowa, but that he had said nothing to either 
of them about it, and had not reported it to their parents. 
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When, however, the girl was with him at night in his 
room at Omaha, he said that she had talked to him of 
these acts and had stated that her brother was “con- 
stantly after her, and that he had then scolded her 
about it. The girl, on the other hand, positively denies 
that she had committed such acts, or that she had had any 
such conversation with defendant. 

The mere fact, standing alone, that a mature man and a 
9-ycar-old girl, a mere infant, incapable of making ‘sexual 
appeal to any man who was not shown to be abnormal, 
had slept in the same room or in the same bed together, 
would not, in the light of uo incriminating circumstances, 
raise any presumption of fact that intercourse had taken 
place, or even be corroborative of a charge, made by the 
girl, that such an act had been committed upon her. It 
is necessary that there be some evidence of an incriminat- 
ing character, more than such mere opportunity to commit 
the crime, which, aside from the statements of the prose- 
cuting witness, must point to its commission and to the 
identity of the accused as the person who has committed it. 

There was, no doubt, sufficient evidence to submit to 
the jury the question of whether or not a crime had been 
committed. The testimony of the girl that she had been 
abused, together with a showing of her physical condition 
and the testimony of the physician who examined her, 
was enough to justify the submission of that question to 
the jury, but the question here presented is whether or 
not there is sufficient evidence, apart from the story of the 
girl and apart from that evidence, which goes alone to 
the proof of the corpus delicti, which will point to the 
dvfendant as the guilty party. 

Other direct testimony than that of the prosecutrix, as 
to the particular act which constitutes the offense, is not 
essential to make a corroboration of her story, but cor- 
roboration may consist of the proof of such surrounding 
facts and circumstances as will support her testimony 
against the accused as to the principal fact, and will 
identify the accused as the party guilty of the crime. It 
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may consist of circumstantial evidence. Nabower v. 
State, 105 Neb. 848; Kotouc v. State, 104 Neb. 580; Day 
v. State, 102 Neb. 707; Hammond v. State, 39 Neb. 252. 
The conduct and demeanor of the accused may furnish 
corroboration. The accused here procured the company 
of this little girl to Omaha, under the representation that 
she would be placed in the keeping of his married niece; 
this representation proved to be false. When arrested 
with the girl, he explained that he slept upon the floor 
on a mattress beside her bed; but there is direct evidence, 
other than the testimony of the prosecuting witness, to 
show that that statement was also false. It is, at least, 
an unreasonable story. If the accused thought of this 
girl only as an infant, there was no occasion for him to 
sleep upon the floor. If, from his viewpoint, it was an 
occasion when he should not sleep with her, then it was 
also improper for him to have the girl sleeping in his 
room. He testified that he had seen the girl at two 
different times in the act of intercourse with her brother. 
If that story was true, and he considered her a girl who 
was being and could be subjected to that abuse, it is a 
matter of some incriminating aspect that he should fail 
to reprimand her, or disclose the fact to her parents, and 
should, himself, immediately take her to Omaha and keep 
her at his sleeping quarters for two successive nights, 
bcing able to, and when he had represented that he would, 
leave her with his niece. If his story that he had 
previously seen the girl in the act of intercourse was 
thought by the jury to be untrue, then the story could 
only have been used with the purpose of serving as a 
shield to himself and of furnishing an explanation of 
the physical condition of the girl by placing the blame 
upon another. Furthermore, the testimony of the phy- 
sician shows that at the time that the physical examina- 
tion was made it appeared that the girl had been recently 
‘abused. For the full period of four days previous to this 
examination, the accused appears to have been the only 
man who could have had opportunity to commit the act. 


=I 


VoL. 106] JANUARY TERM, 1921. 42 
Robbins v. State. 


We believe there is sufficient in the record to furnish 
the necessary corrcboration. Dawson v. State, 96 Neb. 
T17; Fager v. State, 22 Neb. 382. 

The defendant testified that he was impotent and that 
no evidence was introduced in dispute of that fact. His 
story, in the manner of its telling, would not inspire be- 
lief. He stated he had been injured by a locomotive en- 
gine leaving the track, and by being kicked by a horse. 
The details of these accidents, or the nature’ of the in- 
juries sustained, are not explained, and no medical testi- 
mony was introduced. The testimony of the prosecuting 
witness and the corroborating circumstances, however, in- 
dicate that defendant was not impotent, and that he cdm- 
mitted the crime charged. The issue of fact was for the 
jury. 

Defendant further complains that the court refused to 
give a requested instruction on corroboration, which 
pointed out specifically that the prosecuting witness could 
not, by her own statements, corroborate herself. Though 
it would have been quite proper and, perhaps, advisable 
to have given the requested instruction, we find no error 
in the court’s refusal to give it, since the matter of cor- 
roboration was covered by instructions given. The court 
instructed, in substance, that there must be testimony on 
behalf of the state corroborating the testimony of the 
prosecuting witness, and that in such corroboration, 
though it was not necessary to furnish, by other wit- 
. nesses, direct proof that the act was committed, it would 
be sufficient to show by them such surrounding facts and 
circumstances as would support her testimony as to the 
principal fact, and lead to the inference of defendant’s 
guilt. 

The judgment of the lower court is therefore 
AFFIRMED. 
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Rosert J. Harr vy. WILLIAM A. HARDING ET AL., APPELLEES : 
HERBERT W. DAVIS, APPELLANT. 


FILep Jury 7, 1921. No. 21389, 


1. Vendor and Purchaser: ABATEMENT IN Price. “When a vendor 
sells real estate that is described in gross for a gross sum and 
the property is subsequently discovered to be slightly less in 
quantity than that described in the deed, the purchaser is not 
entitled to an abatement in the purchase price unless it appears 
that fraudulent representations were made by the vendor as to 
quantity that induced the vendee to purchase.” In re Estate of 
‘Robinson, 105 Neb. 1. 


. Where a vendor induces a vendee to enter into a 
contract of purchase of a tract of land by the following written 
representation therein: “This farm contains 280 acres and is sold 
as 280 acres,” and “party of the second part agrees to pay $150 
per acre”’—and thereafter vendor receives from vendee the sum of 
$42,000 and executes a warranty deed to said premises without 
reference to acreage, except “according to government survey,” 
vendor prior to the transaction having exhibited to vendee a plat 
showing the acreage claimed by him according to government sur- 
vey, which was relied upon by vendee without independent in- 
vestigation, and where it was afterward discovered that the actual 
boundaries of the tract were considerably within those shown by 
the government survey by reason of encroachment of fences and 
adverse possession in others, whereby there was a deficiency of 
11.71 acres in the tract, held, the sale was by the acre and the 
vendee is entitled in equity to recover for such deficiency. 


2. Accord and Satisfaction. Evidence examined, and held not to show 
a previous accord and satisfaction between the parties. 


AppraL from the district court for Lancaster county: 
WILLIAM M. MorNING, JupGE. Affirmed in part, and re- 
versed in part. 


Fawcett & Mockett, for appellant. 


Charles EH. Matson, A. W. Richardson, B. F. Good, Paul 
F. Good, George A. Adams, Lincoln Frost, Boehmer & 
Boehmer, John J. Ledwith, T. R. P. Stocker and R. O. 
Williams, contra. 
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Heard before Morrissey, C.J., FLANSBURG and Ross, JJ., 
Becvey and Lesiig, District Judges. 


BEGLEY, District Judge. 

The appellant, Herbert W. Davis, being the owner, in 
November, 1916, conveyed by a deed of general warranty 
to cross-appellant, Joseph O’Grady, the following de 
scribed real estate situated in Lancaster county, state of 
Nebraska, to wit: The northeast quarter and the east 
half of the northwest quarter and the northeast quarter 
of the southwest quarter of section 6, in township 8 north 
of range 7, east of the sixth principal meridian, excepting 
the A. & N. Railway right of way across said premises. 

On December 15, 1917, O’Grady, by warranty deed, con- 
veyed said premises to the defendant and appellee, Wil- 
liam A. Bahr, and, after describing the land the same as 
conveyed to him by Davis, added: “According to the gov- 
ernment survey thereof and subject to the railroad right 
of way.” On May 28, 1918, Bahr, by contract, sold said 
premises to the defendant Harding, agreeing to give war- 
ranty deed on March 1, 1919. On June 25, 1918, Harding 
contracted to sell the land to the plaintiff, Robert J. Hart, 
agreeing to give warranty deed therefor on March 1, 1919. 
Shortly before March 1, 1919, it was discovered for the 
first time by Bahr, Harding and Hart that the boundary 
fences and trees along the west side of the east half of the 
northwest quarter and along the west side of the north- 
east quarter of the southwest quarter, and also the 
boundary fence along the south side of the last above de- 
scribed tract, were not on the government survey line. 
‘By agreement the land was surveyed by the county sur- 
veyor, and the survey showed that there was a shortage of 
11.71 acres between the land located within the boundary 
lines and fences and the land as contained within the. 
government survey, and that this 11.71 acres was in the 
possession or occupancy of the adjoining owners, defend- 
ants Tillman, Baker, and the Keels, who claimed said 
acreage by adverse possession for more than ten years, and 
claimed that the said fences had been established and 
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maintained where they then stood for many years. It 
being thus found that Bahr could not place Harding in- 
possession of the disputed acreage, amounting to 11.71 
acres, and that Harding could not place Hart in posses- 
sion thereof, this action was begun some time before 
March 1, 1919, by Robert J. Hart against William A. 
Harding et al., defendants. Harding, by cross-petition, 
Claimed damages from William A. Bahr on account of this 
shortage of acreage, and Bahr, by a cross-petition, claimed 
damages from his grantor, Joseph O’Grady, and on ac- 
count of the claimed shortage in his trausfer O’Grady, by 
cross-petition, brought into the suit Herbert W. Davis. 
Tillman, Baker and the Kcels were brought into the suit 
as defendants, and each claimed to be the owner of cer- 
tain parts of the 11.71 acres by adverse possession. The 
differences existing between Hart, Harding and Bahr 
were settled and compromised before suit, and the court 
so found and disinissed them from the case. The court 
found in favor of defendants Tillman, Baker and the Keels 
upon the issne of adverse possession of the 11.71 acres in 
controversy, giving Tillman 8.14 acres, Baker 2.57 acres, 
and the Keels about 1 acre. On the issues between de- 
fendants William .A. Bahr and Joseph O'Grady, the court 
found in favor of Bahr, and that Bahr had been damaged 
by reason of failnre of warranty in the said deed on ac- 
count of adverse possession of the 11.71 acves in the sun 
of $1,961.42, for which, together with $100 counsel fees, 
judgment was awarded in favor of Bahr. On the issue 
joined between defendant O’Grady, and defendant Davis, 
the court found in favor of O'Grady in’ the sum of 
$1,459.06, plus an attorney fee of $100, and divided the 
costs between the parties; one-third to the defendant 
O’Grady ; one-third to defendant Davis; and the remainder 
to various other parties. Herbert W. Davis brings the 
case to this court by appeal and asks for a reversal of the 
judgment obtained by Joseph O’Grady. Joseph O’Grady, 
the cross-appellant, is asking for a reversal of the judg- 
ment obtained by appellee, William A. Bahr, against him. 
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No complaint is made of the findings of the trial court in 
favor of Tillman, Baker and the Keels on the issue of 
adverse possession of the 11.71 acres in controversy, but 
the action has narrowed down to a controversy between 
O’Grady and Davis, and an issue between Bahr and 
O’Grady, for damages for breach of covenant of seisin for 
failing to deliver possession of the 11.71 acres alleged to 
be due under the deeds of general warranty. 

The question for decision is: Can O’Grady and Bahr 
recover from their respective grantors on account of the 
breach of covenant in their respective deeds? To de- 
termine this question it is necessary to find whether the 
sale relied upon was intended to be in gross or by the 
acre, or, if in gross, whether the estimated number of 
acres was in fact the controlling inducement and whether 
the price, though a gross sum, was based upon the sup- 
posed area anil measured by it. The deed from Davis to 

O'Grady provided : 

' “Herbert W. Davis and Sarah C. Davis, husband and 
wife (grantors), of the county of King, and state of 
Washington, for and in consideration of the sum of 
twenty-nine thousand two hundred and fifty dollars in 
hand paid, do hereby grant, bargain, sell, convey and 
confirm unto Joseph O’Grady, grantee, of the county of 
Richardson, and state of Nebraska, the following de- 
scribed real estate situated in Lancaster county, and state 
of Nebraska, to wit: northeast quarter (N.E.144) and 
east half of the northwest quarter (E.144-N.W.14) and the 
northeast quarter of the southwest quarter (N.E.14- 
$.W.14), all in section six (6), township eight (8) north, 
range seven (7) east of the 6th principal meridian, ex- 
cepting the A. & N. Bullwey: right of way across the 
premises described.” 

The deed further contained the usual covenants of seisin 
and general warranties. It will be noticed that in this 
deed there was no representation whatever as to the quan- 
ity of the land; it being a conveyance in gross. The lines 
‘of the conveyed ‘tract were marked by fences and trees, 
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and had been recognized by adjoining proprietors for the 
period of limitation as being on the tive line. Before the 
purchase O’Grady examined and inspected the land, saw 
the fences dividing subdivisions and the monuments along 
the same, and purchased the lands within the existing and 
established lines, relying upon the west boundary as 
established by said division fences and monuments as 
being the west boundary line thereof. In such case he is 
not entitled to an abatement of the purchase price. His 
action comes clearly within the rule laid down in In re 
Estate of Robinson, 105 Neb. 1: 

“When a vendor sells real estate that is described in 
gross for a gross sum and the property is subsequently 
discovered to be slightly less in quantity than that de- 
scribed in the deed, the purchaser is not entitled to an 
abatement in the purchase price unless it appears that 
fraudulent representations were made by the vendor as to 
quantity that induced the vendee to purchase.” 

Appellee Bahr contends that his cause of action arises 
out of a different state of facts, in that the sale by O’Grady 
to him wag intended to be by the acre. It appears from 
the evidence that, after O’Grady and Bahr had entered 
into a written contract for the sale of this land, some 
doubt arose in the mind of Bahr as to the number of 
acres contained therein, and Bahr then went to W. T. 
Fenton, who was a part owner with O’Grady, though not 
of record, and expressed his doubts to Fenton, who as- 
sured him that, with the right of way out, it would still 
leave 280 acres, and thereupon the parties entered into 
a new contract of sale, which provided : 

“This indenture, made this 2d day of October, A. D. 
1917, between W. T. Fenton, party of the first part, and 
W. A. Bahr, party of the second part, witnesseth: That 
the party of the first part has this day sold to the party 
of the second part the following described property, 
to wit: The northeast quarter (N.E.14) and the east half 
of the northwest quarter (E.14-N.W.14) and the north- 
east quarter of the southwest quarter (N.E.44-S.W.\%4) of 
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section six, containing 280 acres, except the railway right 
of way. This farm contains 280 acres and is sold as 
280 acres of section 6, town 8, range 7, in Lancaster 
county, Nebraska, together with all appurtenances thereto 
belonging and now therefor, for which the party of the 
second part agrees to pay the sum of one hundred fifty 
($150) dollars per acre.” 

Afterward it was discovered by Bahr, at the time of 
examining the abstract in the fall of 1918, and before 
anything whatever was known of the claims of Tillman, 
Baker and the Keels, that according to the abstract the 
tract fell short some four acres of 280 acres, after de- 
ducting the right of way; whereupon negotiations on this 
matter were had by 13. F. Good, attorney for Bakr, on 
the one hand, and W. T. Feuton, and Bruce Fullerton, his 
attorney, on the other. The plat was produced and it was 
ascertained that the tract, according to the government 
survey, contained 286.97 acres, and that the right of way 
took out 10.81 acres, leaving a net acreage in the tract, 
according to the government survey, of 276.16 acres, or a 
shortage of 3.84 acres less than the 280 acres contracted to 
be sold. Bahr insisted upon a deduction of four acres at 
$150 an acre, which was shown to have been taken by the 
railroad right of way, and this was objected to by Fenton, 
but through the efforts of the attorneys it was finally 
settled by deducting two acres and the payment of $300 
by Fenton to Bahr. Thereafter O’Grady and wife exe- 
cuted and delivered to Bahr a wavranty deed to said 
premises with the usual covenants of seisin and general 
warranties, with the following description: 

“Know all men by these presents that Joseph O’Grady 
and Mamie R. O’Grady, husband and wife, of the county 
cf Richardson and state of Nebraska, for and in consid- 
eration of the sum of forty-two thousand and no/100 
dollars, in hand paid, do hereby grant, bargain, sell, con- 
vey and confirm unto William A. Bahr, of the county of 
Cass and state of Nebraska, the following described real 
estate situated in Lancaster county, and state of Ne- 
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braska, to wit: Northeast one-fourth (N.E.14) and the 
east half of the northwest one-fourth (E.144-N.W.Y,.) and 
the northeast one-fourth of the southwest one-fourth 
(N.E.Y-S8.W.14), all in section six (6), township eight 
(8) range seven (7) in said county, according to'the gov- 
ernment survey, and subject to the railroad right of way, 
possession to be given on March 1, 1918.” 

O’Grady contends that the settlement between the par- 
ties and the payment by him of the sum of $300 to Bahr 
was a full settlement and accord and satisfaction of any 
representation as to acreage, and that, the deed having 
been given without reference to the acreage, the sale 
should be considered as a sale in gross. An accord and 
satisfaction is only a settlement as to the matters con- 
templated by the agreement. 1 C. J. 528, sec. 2. At the 
time of the controversy no knowledge being had by either 
party.as to the location of the boundary fences and the 
same not being a subject of dispute, it cannot be held to 
have been included in the settlement. The only matter 
adjudicated was the acreage in the right of way, which 
was left open for settlement in the original contract. 
There was no change regarding the price per acre nor any 
waiver of the original contract, both parties accepted the 
government survey line as correct and relied upon the 
nuniber of acres shown therein. 

There is no question but what under the contract of 
sale the land was represented as 280 acres and sold as 280 
acres at an agreed price of $150 an acre. Bahr was in- 
duced to purchase the land upon this representation and 
paid therefor the sum of $150 an acre. While the deed 
does not refer to the acreage, yet it incorporates the gov- 
ernment survey, which furnishes a true description of the 
property to be conveyed, and the contract can be resorted 
to for the purpose of finding the real intent and under- 
standing of the parties. 

In Caughron v. Stinespring, 1382 Tenn. 636, L. R. A. 
1916C, 403, the court said: “If a sale is by the acre and 
there is a deficiency, then the purchaser can recover for 
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such deficiency at the agreed price per acre. For where 
the price is by the acre, if there is a misrepresentation 
made by the vendor and relied upon by the vendee as to 
acreage, producing a loss, such misrepresentation, whether 
intended so or not, has all the essential elements of legal 
fraud or mistake. It is not absolutely essential, in order 
to recover for a misrepresentation as to the quantity of 
land conveyed, that the acreage should be stated in the 
deed, but this may be shown by extrinsic evidence. Like- 
wise the amount of the consideration may be shown by 
parol testimony. The deed is only an execution ot the 
contract, and the real contract and understanding be- 
tween the parties in this respect will govern on the ques- 
tion.” 

In McComb vy. Gilkeson, 110 Va. 406, it was said: 
“Whether it be a contract in gross or for a specific 
quantity depends, of course, wpon the intention of the 
contracting parties, to be gathered from the terms of the 
contract and all the facts and circumstances connected 
with it, but in the interpretation of such contracts the 
courts, not favoring contracts of hazard, will always con- 
strue the same to be contracts of sale per acre, wherever it 
does not clearly appear that the land wag sold by the 
tract, and not by the acre.” 

In Epes v. Saunders, 109 Va. 99, the court held: “Tf 
parties enter into an agreement for the payiment of a 
gross sum for a tract of land, upon an estimate of a given 
nunber of acres, there is a presumption that the quantity 
influences the price to be paid, and that it isa sale by the 
acre, and not a sale in gross, unless the contract plainly 
indicates a sale in gross, and this presumption can only 
be overcome by clear and cogent proof.” 

In Hays v. Hays, 126 Ind, 92,11 L. R. A. 376, it is held: 
“Even where the sale has been.in gross, and not by the 
acre, if it appear that an estimated number of acres was, 
in fact, the controlling inducement and that the price, 
though a gross sum, was based upon the supposed area 
and measured by it, equity will interfere to grant relief, 
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and rescind the contract on the ground of gross mistake.” 
For the reasons stated, the judgment of the district 
court is reversed and the cause dismissed as to the ap- 
pellant, Herbert W. Davis, and is affirmed as to the ap- 
pellee, William A. Bahr, and against cross-appellant, 
Joseph O’Grady. 
AFFIRMED IN PART, AND REVERSED IN PART. 


State, EX REL. J. G. MCCORMICK EY AL., APPELLANTS, V. 
Oron B. BOWER ET AL., APPELLEES. 


Finep Juny 7, 1921. No. 21526. 


Elections: Canvass or Votes: MaNnpamus. It is the settled law of this 
state that the duties of canvassing boards in canvassing the re- 
turns of an election are purely ministerial. They perform the act 
of tabulating the votes of the different precincts as returned to 
them, and have no power to hear evidence or determine any ques- 
tion as to the validity of the election or the votes cast, or to 
change such returns. Held, therefore, that mandamus will not lie 
to compel a county board to reconvene as a canvassing board and 
to go behind the returns of a special school bond election, held 
pursuant to section 6832, Rev. St. 1913, and to reject therefrom 
illegal votes cast against said proposition and declare the same 
carried. 


APPEAL from the district court for Deuel county: HAn- 
son M. Grimes, JuDGE. Affirmed. 


Charles C. Larsen, H. R. Busse and Beeler, Crosby & 
Baskins, for appellants. 


Halligan, Beatty & Halligan and G. E. Junge, contra. 


Heard before Morrisspy, C.J., FLANSBURG and Ros, JJ., 
BreLey and Lesrin, District Judges. 


BEGLEY, District Judge. 

Action in mandamus instituted by relators, who are the 
regents of Deuel county high school district of Deuel 
county, Nebraska, against the respondents, who are the 
county commissioners of Deuel county, Nebraska, to com- 
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pel said county commissioners to reconvene as a Canvass- 
ing board and to go behind the returns of a special school 
bond election held in Deuel county, Nebraska, and to re- 
ject therefrom 99 illegal votes alleged to have been cast 
against said proposition, and to declare the same carried. 

The relators in their petition allege that on May 18, 
1919, the respondents, pursuant to a legal petition filed 
requesting the same, called a special election of the elec- 
tors of said county having the qualifications prescribed in 
section 6833, Rev. St. 1913, as amended, submitting to 
such electors the question of issuing bonds in the amount 
of $100,000 for the purpose of purchasing a site for a 
county high school, erecting suitable buildings thereon, 
and for levying a tax for payment of the principal and 
interest; that on July 8, 1919, an election was held pur- 
suant to legal notice as required by law; that on May 12, 
1919, the school board of school district No. 19 of Deuel 
county, Nebraska, filed a certificate in the office of the 
county clerk setting forth that said school district was 
maintaining, and would maintain for the ensuing year, a 
twelve-grade high school, and that thereby the electors of 
said school district No. 19 became disqualified from voting 
upon said proposition, but, nevertheless, they were per- 
mitted to vote and did cast 99 votes against said proposi- 
tion; that the board of county commissioners met at the 
courthouse in Deuel county, Nebraska,on July 28, 1919, 
resolved itself into a canvassing board and canvassed the 
returns; that two legal electors appeared before the board 
and filed a petition protesting against the counting of 99 
itlegal votes cast by the electors of school district No. 19 
and demanded that they be excluded from the count, but, 
notwithstanding, they were counted by the board, and 
said board declared that there had been cast 563 votes for 
said proposition and 442 votes against the same, and that 
said proposition had not received 60 per cent. of the total 
votes cast, and declared the same defeated; whereas in 
truth and fact there were cast in favor of said proposition 
563 legal votes and against same 343 legal votes, and that 
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the proposition to issue the bonds was carried by a ma- 
jority of more than 60 per cent. of the legal votes cast at 
said election. The relators then allege that there is no 
remedy provided by law in which to obtain the relief asked 
for,. which is that the county board of Deuel county, Ne- 
braska, be required to reconvene as a canvassing board 
for the purpose of canvassing the returns of said special 
election; that it be compelled to deduct 99 illegal votes 
east and returned by the election board of Big Springs 
precinct against said proposition, and that said board be 
compelled to enter upon the election records of, Deuel 
county, Nebraska, that there .were cast at said special 
election a total of 906 legal votes; that there were cast in 
favor of issuing said bonds and in favor of levying a tax 
to pay same 568 legal votes, and that there were cast 
against the same 343 legal votes, and that the legal votes 
so cast in favor of said proposition are more than 60 per 
ceut. of all the legal votes cast at said special election, and 
that said board of county commissioners be compelled to 
carry out officially the expressed will of the legal and 
qualified electors of the county high school district of 
Deuel county, Nebraska, and issue the bonds. 

The respondents filed a demurrer to the petition, on the 
ground that relators had uo legal capacity to sue, and that 
the petition fatls to state facts sufficient to constitute a 
cause of action. The demurrer was sustained, respondents 
electing to stand upon the demurrer, the action was dlis- 
missed, and the matter appealed to this court. 

Section 6828, Rev. St. 1918, as amended by chapter 70, 
Laws 1919, gives the board of regents general control and 
supervisory powers over high school districts and is suffi- 
cient to permit the relators here to maintain this action. 

The contention that the petition fails to state facts 
sufficient to coustitute a cause of action against respon- 
dents is based on the fact that the district court has no 
power by mandamus to compel boards of canvassers to go 
behind the returns as made by the election officers and 
reject illegal votes. It is a settled law of this state that 
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the duties of canvassing boards in canvassing the returns 
of an election are purely ministerial. They perform the 
act of tabulating the votes of the different precincts as 
returned to them and have no power to hear evidence or 
determine any question as to the validity of the election 
or the votes cast, or to change such returns. State v. 
Ramsey, 8 Neb. 286; State v. Hill, 10 Neb. 58; State v. 
Stearns, 11 Neb. 104; State v. Peacock, 15 Neb, 442; State 
v. Hill, 20 Neb. 119; State v. Wilson, 24 Neb. 1389; State v. 
McFadden, 46 Neb. 668; State v. Van Camp, 36 Neb. 91; 
State b. Roper, 46 Neb. 724. 

The relators contend that this leaves them without a 
remedy, and that the law in some way ought to furnish 
them a remedy for the wrong committed against them. If 
this be true, it is.the fault of the legislature, and not the 
fault of the respondents as a board of canvassers, nor the 
courts. In State v. Minor, 105 Neb. 228, the court said: 
“Tt has been said often enough that in the division of the 
powers of government the judiciary shall not usurp the 
function of the legislature. To do so would be judicial 
legislation, an insidious judicial offense, and one which 
may in time, if indulged, imperil the perpetuity of our 
institutions.” 

The order of the district court sustaining the demurrer 
is therefore correct, and is 

AFFIRMED. 


Ora Forp v. STATE OF NEBRASKA. 


Firep Juty 7, 1921. No. 21829. 


Criminal Law: WITNESSES: Cross-EXAMINATION. It is incompetent in 
a criminal case, for the purpose of affecting the credibility of a 
witness, to ask him on crossexamination if he is not the defend- 
ant in a criminal action and has entered a plea of guilty in that 
ease, aS the entry of a plea of guilty without judgment or sen- 
tence is not a conviction within the meaning of section 7906, Rev. 


St, 1913. 
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Error to the district court for Chase county: CHARLES 
KE. Evprep, Jupcr. Reversed. 

U. W. Meeker and Stewart, Perry & Stewart, for plain- 
tiff in error. 

Clarence A. Davis, Attorney General, and Jackson B, 
Chuse, contra, 

Heard before Morrissgy, C.J., FLANSBURG and Rosx, JJ., 
BEGLEY and Lesiin, District Judges. 

Becrey, District Judge. 

Plaintiff in error was convicted upon an information 
charging him aud George. Ford with having uulawfully 
and feloniously stolen and carried away a load of wheat 
- consisting of about 29 bushels, of the value of $73, the 
property of Glenn Maddux and Wilfred Maddux. He was . 
sentenced to the penitentiary under the provisions of the 
indeterminate sentence law of the state. He prosecuted 
error to this court, and assigns a number of errors, but 
only one need be considered. 

The real controversy in this case is over the identity of 
a load of wheat. ‘The evidence of the state shows that 
Ora Ford, plaintiff in error, and George Ford are the 
minor ‘sons of Thomas Iford, and aged 18 and 12 years, re- 
spectively, and that they resided at the home of their 
father in Chase county, Nebraska. Glenn Maddux and 
Wilfred Maddux resided about 10 miles distant and were 
the owners of a quantity of wheat stored in a bin upon 
their premises; that on May 26, 1920, they discovered a 
quantity of wheat missing and further discovered wagon 
tracks leading from the bin; that they followed these 
tracks to the home of Thomas Ford, where they found 
Thomas Ford’s wagon missing, and Wilfred Maddux then 
proceeded to the village of Madrid, Nebraska, where he 
found that Ora Ford and George Ford had just marketed 
a load of wheat consisting of 31 bushels and had re- 
ceived therefor the sum of $73.16. Plaintiff in error, when 
confronted by Wilfred Maddux, admitted the wheat be- 
longed to Maddux, turned over to him the sum of $65.65, 
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and offered to make settlement for the remainder. 

The defendants attempted to show that the load of 
wheat was the property of Thomas Ford; that it was part 
of two loads purchased by him for seeding purposes in the 
year 1919, and that this load represented the remainder 
left in the bin from said purchase, and that on May 25, 
1920, he and certain members of his family loaded this 
wheat upon the wagon, and under his direction it was 
hauled to Madrid on May 26 by his sons, George and Ora 
Ford. Ora Ford claimed he made confession falsely, 
under threats of arrest. Evidence was offered by mem- 
bers of the Ford family accounting for the whereabouts 
of the plaintiff in error and his brother George during the 
evening and night of May 25, 1920, and also by the testi- 
mony of one Ernest Knotwell. Knotwell testified that he 

‘came to the Ford home about 8 o’clock p. m., May 2%, 
1920, and remainéd there until 8 o’clock the following 
morning; that plaintiff in error and his brother George 
were there all evening, as well as the other members of 
the family, and that a load of wheat stood near the 
granary; that the next morning the plaintiff in error and 
his brother George started to Madrid with the same; that 
he had seen the wheat in the bin previous to this date. 
On cross-examination, over the objections of defendant’s 
counsel, he was asked: “Q. You are the same C. E. Knot- 
well that is a defendant in a criminal action here in this 
court? A. Yes, sir. Q. You entered a plea of guilty in 
that case, did you not? A. Yes, sir.” 

The admission of this evidence was error. It does not 
show conviction of a crime, but merely an arrest and 
plea of guilty thereto. In Marion v. State, 16 Neb. 349, it 
was held: “When in a proseeution for murder the de- 
fendant on his trial becomes a witness in his own behalf, 
it is incompetent on cross-examination, for the purpose of 
affecting his credibility as a witness, to ask him if he had 
not pleaded guilty to a penitentiary offense in another 
state; the entry of a plea of guilty without judgment or 
sentence not being a conviction within the meaning of 
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section 338 of the Civil Code of Nebraska.” 

Section 7906, Rev. St. 1918, provides: “A witness may 
be interrogated as to his previous conviction of a felony. 
But no other proof of snch conviction is competent except 
the record thereof.” It has been frequently held by this 
court that a witness may not be interrogated as to his 
previous conviction of a crime below the grade of a felony. 
Young Men’s Christian Ass’n of Lincoln v. Rawlings, 60 
Neéb. 877; Leo rv. State, 68 Neb. 723; Reed v. State, 66 Neb. 
184; Keating +. State, 67 Neb. 560; Johns v. State, 88 
Neb, 145. The matter is thoroughly discussed and the 
method of propounding questions relating to a previous 
conviction set forth in Leo v. State, supra.. The ques- 
tions here, as in that case, can hardly be regarded as for 
any other purpose than to engender in the minds of the 
jury the belief that the witness was addicted to criminal 
acts. They are wholly collateral to the matters at issue 
and a noncompliance with the statutory provisions and 
prejudicial to the rights of the defendant. Knotwell was 
the only witness, aside from the members of the Ford 
family, who testified as to the whereabouts of the de- 
fendants, and as to the fact of the ownership of the wheat, 
and it cannot be denied that his testimony, if believed, 
was a powerful factor in their defense. 

The ease is, therefore, reversed and remanded for further 
proceedings for error in admission of this evidence. 

REVERSED. 


Rosa Mar THOMAS, APPELLEE, ¥. LLOYD RASMUSSEN ET AL., 
APPELLANTS. 


Firep Jury 7, 1921. No. 21604. 


1. Highways: Moror Venicites: StraruTe RecuLatinc SpeEp. The 
provision of section 28, ch. 222, Laws 1919, requiring the speed of 

a motor vehicle on a public highway to be reduced to, and main- 

. tained at, a rate not exceeding 15 miles an hour when approaching 
any of the various objects therein mentioned, has no application 

to a case where one motor vehicle overtakes and passes another 
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traveling in the same direction, such passing being governed by 
the provisions of section 29 and the general limitations of speed 
found in section 28 of said chapter. - 


2. Evidence examined and found insufficient to sustain the verdict 
against defendant Pederson. 


APPEAL from the district court for Dawson county: 
HANSON M. GRIMES, JUDGE. Reversed. 


I, J. Nisley and Cook & Cook, for appellants. 
Hainer, Craft & Hdgerton and 7’. Md. Lewitt, contra. 


Heard before Lerron, Day and Drax, JJ., CLEMENTS 
and MorninG, District Judges. 


CLEMENTS (E. J.), District Judge. 

This is an action to recover damages for an injury to 
plaintiff’s person sustained in an antomobile accident, 
which, it is alleged, was caused by the negligence of de- 
fendants. From a verdict and judgment for plaintiff, de- 
fendants appeal. 

The following facts ave established by the pleadings and 
undisputed evidence, to wit: On September 11, 1919, at 
about 10 o’clock p. m., the plaintiff, at the invitation of her 
brother-in-law, I'red Troxel, was riding in a Buick auto- 
mobile owned by said Troxel and being driven by him 
_westward on the Lincoln highway about one mile east of 
Cozad, Nebraska. At that place said highway extends 
east and west, and is a graded road having two traveled 
tracks about three or four feet apart. Said automobile 
was then traveling in the left-hand or south one of said 
tracks at a speed of about 20 miles an hour. The de- 
fendant, Ferdinand Pederson, driving a Dodge automobile, 
and the defendant, Lloyd Rasmussen, driving a Ford, were 
also traveling westward on said highway at that time and 
place, the Dodge being a short distance ahead of the Ford, 
at a speed estimated by plaintiff’s witnesses at from 30 
to 35 miles an hour and by defendants’ witnesses at from 
20 to 30 miles an hour. Pederson passed said Buick car 
on the north and right-hand side without in any manner 
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touching it. Rasmussen also attempted to pass on the 
north side, but in doing so the left side of his Ford, near 
the rear, came in contact with the bumper of the Buick, 
the Buick car tipped over and plaintiff was thereby in- 
jured. When they overtook the Buick car neither of the 
defendants indicated to its driver by sound or call that 
he desired to pass. 

The plaintiff alleged, and introduced evidence to prove, 
that at the time of the accident defendants were racing; 
that defendant Rasmussen, while passing the Buick car 
on the north side, turned to the left and attempted to run 
in ahead of it at a less distance than 30 feet therefrom, 
and in so doing collided therewith and thereby overturned 
it. Defendants deny this, and contend, and have intro- 
duced evidence to prove, that Rasmussen did not turn to 
the left or run into the Buick car, but that said car was 
driven into the rear of his Ford while he was traveling in 
the north track. 

At the close of plaintiff's case, and after all evidence 
was in and both parties had rested, each of the defendants 
moved the court to direct a verdict in hig favor, for the 
reason that the evidence is not .sufficient to sustain a 
verdict against him, which motions were overruled, and 
each defendant contends that said ruling against him was 
erroneous. , 

A careful reading of the record shows that the evidence 
introduced by plaintiff supports her allegations that de- 
fendant Rasmussen, in attempting to pass on the right- 
hand side, negligently turned his Ford to the left and 
drove it against the car in which plaintiff was riding, 
thereby overturning it and injuring plaintiff. This evi- 
dence, if believed by the jury, which it evidently was, 
fully justifies and sustains the verdict against said de- 
fendant Rasmussen. Therefore the trial court did not err 
in overruling his motion for a directed verdict. 

Where a person is injured by the racing of two or more 
’ other parties on a public highway, all engaged in the race 
are liable, although only one of the vehicles came in con- 
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tact with the injured person or the vehicle in which he is 
viding. Berry, Automobiles (2d ed.) sec. 184. Plaintiff 
seeks to hold defendant Pederson Jiable under this rule. 
As his automobile did not come in contact with the Troxel 
car, Peterson cannot be held liable, unless plaintiff’s alle- 
gation that defendants were racing is proved by a pre- 
ponderance of the evidence; and this question was raised 
by his motion for a directed verdict. 

Racing, as defined by Webster, is a running in competi- 
tion, a contest of speed. Is there sufficient evidence to 
support a finding that defendants were running in com- 
petition or engaged in a contest of speed? The only com- 
petent evidence in the record bearing upon this question 
shows that defendants were driving on a well-traveled 
highway, outside of a city or village, at a speed variously 
estimated at from 20 to 35 miles an hour; that both were 
driving on the same and right side of the road in the same 
track, Rasmussen a short distance behind Pederson. It is 
true that several of plaintiff’s witnesses said defendants 
were racing, but this assertion was a mere conclusion. 
None of said witnesses saw either of defendants or knew 
or pretended to know how they were driving until they 
were within a short distance of the place of the accident; 
and the only facts or circumstances disclosed by the record 
on which such conclusion was based are as above stated. 
The defendant Pederson testified that he did not try to 
prevent any car from passing him; that when he passed 
the Buick he did not know that there was anothet car be- 
hind him and did not know that Rasmussen was in the 
neighborhood until after the accident. Defendant Ras- 
mussen testified that he drove behind Pederson’s car sey- 
eral miles and made no effort to pass saine; that there was 
no rivalry as to who could drive the faster. We there- 
fore feel compelled to hold that there is not sufficient evi- 
dence to sustain a verdict against the defendant Peder- 
son, and that the court erred in overruling his motion for 
a directed verdict. 

In defendant's brief it is argued that the trial court 
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erred in giving each of instructions Nos. 1, 7, 8, 9, 12, 13, 
14 and 18. The objections urged aa instructions 
Nos. 1, 7 and 9 will be considered together. 

For a statement of the issues in the instructions, the 
trial court substantially copied the pleadings of the par- 
ties. Instruction No. 1 is almost a verbatim copy of 
plaintiff’s petition. This method of stating the issues has 
been repeatedly condemned by this court. - Tobler v. 
Union Stock Yards Co., 85 Neb. 413. And if it results in 
prejudice to the complaining party it is sufficient grounds 
for reversal. Hanna vr. Hanna, 104 Neb. 231. 

In plaintiff's petition so copied, it is alleged that when 
defendants apprcached plaintiff they did not “reduce 
their speed fo a rate not exceeding 15 miles an hour, but 
negligently and wilawfully maintained a much greater 
speed than 15 miles an how in passing plaintiff.” In 
instruction No. 7 the court quoted from section 28, ch. 
222, Laws 1919, the following, to wit: 

“No person shall operate a motor vehicle on any high- 
way outside of a city or village at a rate of speed greater 
than is reasonable and proper, having regard for the 
traffic and use of the road and the condition of the road, 
ner at a rate of speed such as to endanger the life or limb 
of any person, nor in any case at a rate of speed exceed- 
ing thirty-five miles per hour. * * * Upon approach- 
ing an intersection of highways or a bridge, or a sharp 
curve, or a steep descent, or another vehicle, or an animal, 
or perscn, outside of any village or city, the person operat- 
ing a Inotor vehicle shall reduce the speed of such vehicle 
to a rate not exceeding fifteen miles an hour and shall not 
exceed such speed until entirely past such intersection, 
bridge, curve, descent, vehicle, animal, or person.” 

A part of section 31 of said chapter, which requires an 
automobile to be equipped with brakes, signals and lights, 
was also copied in said instruction. In instruction No. 9 
the court told the jury that it is competent to consider 
said statutes as affecting the question of defendants’ neg- 
ligence. 
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In section 29 of the same chapter it is provided: “When- 
ever any person traveling with any vehicle or conveyance 
on any road in this state shall overtake another vehicle 
or conveyance traveling in the same direction and shall by 
sound or call indicate to the driver thereof his or her 
desire to pass, it shall be the duty of the driver of the 
vehicle or conveyance in front, if the nature of the ground 
or the condition of his load will permit, to promptly turn 
to the right of the center of the road, and the driver ot the 
vehicle or conveyance behind shall then turn to the left of 
the center of the road and pass without interfering or 
interrupting, and the driver of said vehicle or convey- 
ance passing shall not return to the center of the road 
until. at least thirty feet ahead of the vehicle or convey- 
ance passed.” 

The provisions of said sections 28 and 29 above quoted 
supersede the common-law rules of the road as to matters 
covered by them. To determine the correct meaning and 
interpretation, of said provisions they must be considered 
and construed together. Effect must be given, if pos- 
sible, to every word, clause and sentence, so that no part of 
said provisions will be inoperative, superfluous, void or 
insignificant; and they must be construed, if possible, so 
they. will not be inconsistent and one destroy another. 
2 Sutherland, Statutory Construction (Lewis’, 2d ed.) 
sec. 380. 

The statutory: provisions above quoted clearly recog- 
nize the right of a person. to drive a motor vehicle on a 
public highway, outside of a city or village, at a rate of 
speed not exceeding 35 miles an hour, where such a rate 
would be reasonable and not endanger the life or limb 
of any person, and to pass another vehicle traveling in the 
same direction; and the rules governing the action of the 
parties, which should be observed by them in such passing, 
are specifically laid down. It seems improbable and in- 
credible that the legislature intended that such rights can 
be exercised only when the vehicle to be passed is travel- 
ing at a speed of less than 15 miles an hour. If such were 
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the law, then it would be lawful for all motor vehicles 
traveling in the same direction on a public highway to 
travel 35 miles an hour in case they all maintained that 
speed; but if the car in the-lead should maintain a speed 
of 15 miles an hour, then all others would be compelled to 
remain behind it and travel at no greater speed, or violate 
the law. We think that such a construction would render 
these provisions inconsistent and contradictory, the law 
impracticable and unreasonable, and would violate the 
above well-established and familiar rules of statutory con- 
struction. We therefore hold that the part of said section 
28 requiring the speed of a motor vehicle to be reduced to, 
and maintained at, a rate not exceeding 15 miles an hour 
has no application to a case, like the one at bar, where one 
automobile overtakes and passes another which is being 
driven in the same direction. This is the construction 
placed on a similar statute of Kansas in State v. Pfeifer, 
96 Kan. 791, and we have found no authority which an- 
nounces a contrary doctrine. It follows that the court 
erred in giving instructions Nos. 1, 7 and 9, in which the 
jury were directed to consider said provision of section 
28 in determining whether the defendants were negligent. 

The giving of instruction No. 12 was also error, for it 
permitted the plaintiff to recover against the defendant 
Pederson, if the jury found he was racing, and we have 
hereinbefore held that there was not sufficient evidence to 
justify the submission to the jury of the issue of whether 
the defendants were racing. 

In instruction No. 13 the court charged the jury that, if 
it found that the defendant Rasmussen had violated the 
provisions of the statute therein specified and plaintiff 
sustained injury thereby, said defendant is liable for the 
damages resulting from said injury. This is equivalent 
to saying that the violation of such statutory provisions 
is negligence as a matter of law, which is the doctrine an- 
nounced in Walker v. Klopp, 99 Neb. 794, and which was 
expressly disapproved by this court in the later case of 
Stevens v. Luther, 105 Neb. 184. The giving of said in- 
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structions was therefore error. 

We find no material error in any of the other instruc- 
tions complained of. 

Because of the errors hereinbefore pointed out, the 
judgment of the district court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 


Fern Boricnu, APPELLEE, V. Harry ROBINSON, APPELLANT. 
Firep Juty 7, 1921. No. 21700. 


1. Bastardy: DrreNse: Aisi: InstRucTion. A proceeding under the 
bastardy act is a quasi-criminal proceeding, and an alibi is a 
legitimate defense and should not be disparaged by the trial 
court; the weight or sufficiency of the evidence. for that purpose 
being a question for the consideration of the jury. It is error 
for the trial court to discredit such defense by instructing the 
jury that “an alibi is capable of being manufactured and is some- 
times manufactured,” and that “it is incumbent upon the jury to 
scan the evidence thereof with caution and care.” 


w 


Courts: JupcmMentT: Score. When the district court aequires juris- 
diction of an action, it retains it for the purpose of the entry of 
any judgment that may be proper under the pleadings and the 
evidence. 


3. Bastardy: AporrTioN or Cuitp: Revier. In a bastardy proceeding, 
a mother may, after the adoption of the child during the pendency 
of the action, recover in that action her lying-in expenses, 


ABATEMENT. The adoption of a bastard 
child during the pendency of a bastardy action relieves the 
mother from liability for its support and charges the adopting 
parents with that responsibility, and that part of her cause of 
action for its support and maintenance is abated; but that part 
of her cause of action which permits her to recover lying-in ex- 
pense is not abated, the rule being that, before an action is abated, 
there must be a complete termination of the action, and that as to 
any undetermined matter in issue the action as to that ig not 
abated. 


AppEAL from the district court for Cuming county: 
WittiaM V. ALLEN, JupGE. Reversed. 


F. D. Hunker and George A. Hberly, for appellant. 
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A. R. Oleson and J. C. Elliott, contra. 


Heard before Morrissey, C.J., FLANSBURG and Ross, JJ., 
Dickson and Trotp, District Judges. 


Dickson, District Judge. 

This is a bastardy proceeding commenced in the county 
court of Cuming county, Nebraska, by Jfern Bolich, ap- 
pellee, and against Harry Robinson, appellant; the par- 
ties being hereinafter designated as plaintiff and de- 
fendant. 

The plaintiff charged in her complaint that she was 
pregnant with a bastard child and that the defendant was 
the father. A hearing in the county court resulted in the 
binding over cf the defendant to the district court; there 
a trial was had and the defendant found guilty and was, 
by the court, adjudged to be the father of the plaintiff’s 
child, and required to pay $1,800 for its maintenance. 
Defendant appeals from this judgment to this court, and 
assigns many reasons why the judgment of the district 
court should be reversed. 

The plaintiff testified to two acts of sexual intercourse 
in Wisner, Nebraska, with the defendant January 11 and 
- 18, 1919, and that pregnancy resulted therefrom. The de- 
fendant denied these alleged acts of intercourse, and 
offered evidence tending to prove that on those dates he 
was not in Wisner, but at a distant place. 

From the evidence it appears that, on the 27th day of 
June following, the complainant entered the Fairmount 
Maternity Hospital of Kansas City, Missouri, where she 
gave birth to a child October 3 following. She testified 
that a few days after its birth she consented to its adop- 
tion, and has never seen it since. The defendant offered 
in evidence, and the trial court excluded, an authenti- 
cated copy of the judgment of adoption of the child as 
entered by the circuit court for Jackson county, Missouri, 
at Kansas City on the 7th day of November. 

No useful purpose will be served by a discussion of the 
many errors assigned. But few merit consideration. We 
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are presented at the outset with the question of the juris- 
diction of the district court for Cuming county to try this 
case, the contention of the defendant being that the action 
abated because of the birth of the child and its adoption in 
Missouri, thereby relieving the mother and the county of 
all liability for its care and maintenance, and that neither 
the plaintiff nor the county could thereafter maintain an 
action for the maintenance of the child, ‘neither being 
liable. 

From the record in this case it appears without dispute 
' that every jurisdictional fact necessary to give the county 
court jurisdiction existed, and jurisdiction was acquired, 
not only by the county court, but by the district court. 
The district court having rightfully obtained jurisdiction, 
did it lose it by the mother going outside of the jurisdic- 
tion of the court for the purpose of confinement and the 
subsequent adopticn of the child? We think not. The dis- 
trict court, having once lawfully and properly acquired 
jurisdiction, retained it for the purpose of the entry of 
any judgment that might be proper under the pleadings 
and the evidence. d: 

By the adoption of the child, the mother was relieved 
of its support and maintenance, and the liability of the 
father for the support and maintenance of the child to the 
mother ceased. The adopting parents being residents of 
Missouri, the child took the residence of the adopting 
parents and they became liable for its support and mainte- 
nance. The rule of law is: “An adoptive parent is 
ordinarily liable for the support of an adopted minor child 
to the same extent as a natural parent would be liable, 
and the natural parent is relieved of responsibility.” 1 
C. J. 13896, sec. 121. The relinquishment by the mother of 
the child and the adoption theveof relieved the mother of 
the maintenance thereof and placed the burden upon the 
adopting parents, and that part of plaintiff’s cause of 
action against the defendant was abated. The action 
would not abate without a complete termination. If 
there was anything left to determine, the undetermined 
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matter was not abated. This court has held that the 
death of the child, also the mother, will not abate the 
proceedings. Hanisky v. Kennedy, 37 Neb. 618; Dodge 
County v. Nemnitz, 28 Neb. 224. In the Hanisky case, 
the child died during the pendency of the action, relieving 
the mother and possibly the county of its support; and 
this court held that complainant was entitled to recover 
the lying-in expense. The term “maintenance” used in 
section 6, ch. 37, Comp. St. 1889, was construed in that 
case to include the necessary expenses incident to the birth 
of the child, such as the employment of a nurse, midwife 
and physician, and a decent burial of the child. The right 
of recovery in this case is controlled by the Hanisky case, 
and as to the lying-in expense only, that part of the plain- 
tiff’s cause of action was uot abated. It follows that the 
district court erred in not receiving in evidence the record 
of the adoption of the child, and erred in rendering judg- 
ment against the defendant for $1,800; the evidence be- 
fore the court being that the lying-in expense was abont 
$225. 

A consideration of the other assigned errors is unneces- 
sary, but in view of the fact that there may be a retrial 
of this case and that the trial court might again give the 
instruction complained of on an alibi, we deem it proper 
to express our disapproval thereof. This instruction is in 
conflict with the previous holdings of this court. The in- 
struction complained of is as follows: 

“The defendant has introduced testimony tending to 
prove an abili. An alibi is the claim of a defendant that 
he was not at the place of the commission of the alleged 
act at the time it is claimed to have taken place. Where 
this claim is made in good faith and supported by com- 
petent evidence it constitutes a defense; but as an alibi is 
capable of being manufactured and is sometimes manu- 
factured, it is incumbent upon the jury to scan the evi- 
dence thereof with caution and care. If you believe from 
the testimony that the alibi has been established, then it 
would be your duty to find the defendant not guilty. If, 


VoL. 106 JANUARY TERM, 1921. 453 


* Bolich v. Robinson, 


however, after considering all the evidence in the case and 
the logical deductions therefrom you are convinced that 
the defendant'is guilty of the matters and things charged. 
in the complaint, it is your duty to find him gnilty.” 

The question of the parentage of the child was a ques- 
tion of fact for the jury. Evidence was properly received 
by the trial court as to the defendant’s whereabouts on 
the dates of the alleged acts of intercourse, and it was the 
duty of the court to submit to the jury the defendant’s de- 
fense of an alibi by proper instruction, and this defense 
should not be discredited by the trial court; the weight 
or sufficiency of. the evidence for that purpose being a 
question for the consideration of the jury. Henry v. 
State, 51 Neb. 149; Casey v. State, 49 Neb. 403. By this 
instruction the jury are told that an alibi is capable of 
being manufactured and that it is sometimes manufac- 
tured, and that it is incumbent upon the jury to scan the 
evidence thereof with caution and care. A similar in- 
struction to the one under consideration was given by the 
trial court in Henry v. State, supra. In that instruction 
the trial court said to the jury: “The fact, however, which 
experience has shown, that an alibi, as a defense, is cap- 
able of being and has been occasionally successfully 
fabricated, that even when wholly false its detection may 
be a matter of very great difficulty, and that the tempta- 
tion to resort to this as a spurious defense may be very 
great, especially in cases of importance,” etc. Chief Jus- 
tice Post, in commenting on that instruction, said: “But 
that it is within the province of the judge, under our prac- 
tice, by means of cautionary instructions, to discredit a 
-particular defense or the evidence in support of a par- 
ticular proposition we cannot admit, since witnesses are 
by .no known rule of law or logic presumed to be less 
truthful simply because they testify concerning an alibi.” 
In further criticism of this instruction Judge Post said: 
“We are, however, unable to conceive of any sound rea- 
sons for cautionary instructions with respect to an alibi 
which do not apply with equal force to any other defense.” 
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In Casey v. State, supra, the trial court, instructing on 
the question of an alibi, said: “The evidence produced to 
establish an alibi should be cautiously received, though 
when proved, it is as strong as any other defense.” Chief 
Justice Post said, in commenting upon this instruction: 
“The vice of the instruction here assailed is, when tested 
by the authorities cited, first, that it discredits a legitimate 
defense, by advising the jury that the evidence in behalf 
of the accused should be received with caution.” The 
criticism of the instructions in Henry v. State and in 
Casey v. State, supra, apply with equal force to the in- 
struction under consideration, and the giving was preju- 
dicial error. 

For the foregoing reasons, the judgment of conviction 
must be reversed and the cause remanded for trial de 
n0vO0. 

REVERSED. 


SaraH ALICE KISER, APPELLANT, V. KOLA Prart SULLIVAN 
BT AL., APPELLEES. 
Fitep Jury 7, 1921. No. 21591. 


1. Witnesses: Competency. In an action by a nonresident married 
woman against a representative of a deceased person to recover 
title to lands in this state, her husband is a competent witness to 
testify to conversations with such deceased person, notwithstand- 
ing the provisions of section 7894, Rev. St. 1913. Holladay v. 
Rich, 93 Neb. 491, distinguished. 


2. Evidence: SrELr-seRvinc DercLarations. Self-serving declarations 
made by a decedent are incompetent to disprove a prior agree- 
ment to reconvey lands. 


3. Evidence examined and found sufficient to sustain the judgment - 
of the district court. 


4. Trusts: CREATION: STATUTE oF FRracps. A constructive trust is 
not created by a daughter conveying lands by warranty deed, 
without consideration, to her father, upon an ora] agreement with 
him that he will reconvey the lands to her upon his death or upon 
her request; but such transaction is an attempt to create an ex- 
press trust, and, not being in writing, is inhibited by the statute 
of frauds. 
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APPEAL from the district court for Lincoln county: 
Hanson M. GRIMES, JUDGE. Affirmed. 


Halligan, Beatty & Halligan, for appellant. 
William EF’. Shuman and John Grant, contra. 


Heard before Lerron, Day and Dean, JJ., Goop and 
Raver, District Judges. 


00D, District Judge. 

This action was brought in the district court for Lin- 
colu county, to establish and enforce an alleged construc- 
tive trust in lands situate in said county. Defendants 
prevailed, and plaintiff appeals. - 

Sarah Alice Kiser is the plaintiff and Kola Pearl Sulli- 
van and Charles Sullivan, husband and wife, are de- 
fendants. The plaintiff and defendant Eola Pearl Sulli- 
van are sisters, and both are daughters of Jeremiah 
Snider, deceased. 

Plaintiff alleges in her petition that she-was the owner 
of the northwest quarter of section 26, township 18, range 
28, in Lincoln county, by virtue of a patent issued to her 
by the United States government, on the 7th day of 
March, 1890, and that she had on the 15th of February, 
1888, made final proof under homestead entry to entitle 
her to such. patent; that plaintiff and her husband, in 
March, 1888, at the oral request of her father, executed a 
mortgage on said lands to the Lombard Investment Com- 
pany for the sum of $650, and that she received no part 
of the proceeds of the mortgage loan, but permitted her 
father to receive the proceeds for his use and benefit; that 
plaintiff and her husband, on the 19th day of May, 1888, 
at the request and solicitation of and for the purpose of 
“providing a home for her father’ deeded said lands to him, * 
with the express oral understanding and agreement with 
him that at his death, or at such time as she should re- 
quest a reconveyance, said lands should be reconveyed to 
her; that she received no consideration for the conveyance 
of said lands to her father, and that by reason of the re- 
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lationship and the confidence reposed in him she relied 
upon his oral promise to reconvey said lands to her, and 
by reason of the transaction a constructive trust was 
created and her father became a trustee, holding the legal 
title for her benefit; that her father, in violation of his 
trust, in his last will, which hag been admitted to probate, 
_devised said lands to the defendant Eola Pearl Sullivan, 
who claims by virtue of said devise to be the owner of said 
~ lands. Plaintiff asks the court to decree that Eola Pearl 
Sullivan holds the legal title to said lands in trust for the 
plaintiff, and that she be required to convey the Same ta 
her. 

The defendants deny that there was any agreement on 
the part of Jeremiah Snider to reconvey the lands to 
plaintiff, and deny that the transfer of the land was with- 
out cousideration, and allege that the statements in the 
petition are insufficient to constitute a cause of action, and 
other matters of defense, which need not be considered. 

1. On the trial the plaintiff called as a witness her 
hushand, and he testified to conversations with Jeremiai 
Snider occurring shortly before the execution of the 
mortgage to the Lombard Investment Company, and to 
other conversations occurring shortly prior to the execu- 
tion of the deed to him by plaintiff and the witness. The 
conversations related to the conveyance of the lands, and 
tended to support plaintiff’s contention that there was 
* no consideration for the conveyance, and that an agree- 
nent existed that said Jeremiah Snider should reconvey 
the lands to plaintiff. This, however, was received over 
objection that the witness was incompetent to testify to 
the conversations, because of the prohibitions contained 

in section 7894, Rev. St. 1913, which provides: “No per- 
"gon having a direct legal interest in the result of any: 
civil action or proceeding, when the adverse party is the - 
representative of a deceased person, shall be permitted to 
testify to any transaction or conversation had between the 
deceased person and the witness.’ The testimony was 
excluded from consideration in rendering judgment for the 
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defendants. 

Plaintiff contends that this evidence was admissible and 
should have been considered. The precise question is as 
to whether the witness had a direct legal interest in the 
result of the suit. If so, the evidence should have been 
excluded; and, if not, then it was properly admitted and 
should have been considered. The record discloses that 
at the time of the trial, and for many years immediately 
previous thereto, the plaintiff and her husband had been 
residents of Oregon. Under the provisions of section 
1269, Rev. St. 1913, if a married woman owning lands in 
the state of Nebraska is a nonresident thereof, she may 
convey the same by her deed, without her husband join- 
ing in such conveyance. Under this statute, while plain- 
tiff and her husband were residents of another state, she 
’ could, without the consent of her husband, and without his 
joining in the deed, sell and convey any lands that she 
might own in Nebraska. Had she succeeded in this ac- 
tion, he would have had no interest in the lands that he 
could sell and convey. He would have no other than an 
indirect interest in the success of his wife, and the possi- 
bility of inheriting from her in the event she should pre- 
decease him while owning lands in this state. The possi- 
bility of inheriting is not a direct legal interest, and would 
not disqualify the witness. Rine v. Rine, 100 Neb. 225. 
It follows that, as he had no direct legal interest in the 
result of the suit, he was not disqualified by the statute 
from testifying, and his evidence should have been con- 
sidered in deciding the case. His testimony is in the 
record, and, as this is a trial de novo, it will be consid- 
ered. We are not unmindful that this court has held, in 
Holladay v. Rich, 93 Neb. 491: “In an action by a mar- 
ried woman for specific performance of a contract to con- 
vey real estate, her husband has a direct legal interest in 
the result, within the meaning of section 329 of the Code 
(Rev. St. 1918, sec. 7894). From a reading of the 
opinion, however, it is clear that the learned justice was 
then speaking of a situation where the parties were resi- 
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dents of this state; and under the decedent law in this 
state, where the husband and.wife are residents of the 
state, neither could convey his or. her lands without the 
consent of the other, and the husband would have a direct 
legal interest in any Jands of which the wife was seised 
during coverture; and, of course, ‘as applying to a situa- 
tion where husband and wife were residents of Nebraska, 
and the adverse party was the representative of a de- 
ceased person, the husband would not be a competent 
witness for the wife as to any conversations had with the 
representative’s decedent. 

2. Plaintiff complains because of the admission of 
certain evidence on behalf of the defendants. A number 
of witnesses were called to testify to conversations with 
Jeremiah Snider, in which he stated his intention to de- 
vise the lands to Eola Pearl Sullivan, and tending to 
negative the idea that he had promised to reconvey the 
land to plaintiff. This, however, was in the nature of a 
self-serving declaration, and was not competent to dis- 
prove a prior promise to reconvey, and was clearly in- 
competent. It has been held, in Harrison v. Harrison, 80 
Neb. 103, that “declarations against interest cannot be 
annulled or explained away by counter declarations;” and 
in Dalby v. Maxfield, 91 N. E. 420, (244 Ill. 214), the 
supreme court of Illinois, in passing upon the same ques- 
tion, held: ‘Self-serving statements made by decedent 
during his last illness in regard to the disposition of his 
estate, inconsistent with the existence of the contract to 
will it to defendant, were inadmissible to negative such 
agreement.” See, also, Oliphant v. Liversidge, 142 Wl. 
160, and Oswald v. Nehls, 233 Ill. 438. 

3. Plaintiff contends that the judgment is contrary to 
the weight of the evidence. We have carefully read and 
considered all of the evidence, and, after excluding the 
evidence that was improperly admitted and considering 
that which was excluded from the consideration of the 
trial court, we have reached the same conclusion as did 
the trial court. The evidence in support of the alleged 
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oral contract consists almost exclusively of the testimony 
, of plaintiff and her husband; the plaintiff testifying to 
conversations which she overheard between her father and 
her husband, and the latter testifying to conversations 
had between him and Jeremiah Snider and to conversa- 
tions he had overheard between his wife and her father. 
It is conceded that these conversations tend very strongly 
to sustain the plaintiff’s contention, but it must be re- 
membered that they are vitally interested, and self-in- 
terest tends to color the testimony, even where the witness 
is void of corrupt intent. After the lapse of more than 
30 years it is rather strange, to say the least, that the 
evidence of the plaintiff and her husband should dove- 
tail so completely, and that she would remember the 
conversations which she overheard in almost the identical 
words and in the same sequence as her husband; and it is 
more than passing strange that more than 30 years should 
elapse without this alleged contract ever being directly 
referred to between the parties; and that, where there 
were several members in the family and at home at the 
time of the contract, none of the-other parties had any 
actual knowledge of the contract. It is also remarkable 
that the deed, absolute upon its face, was made for the 
purpose of giving to plaintiff’s father a home during his 
lifetime, when a life lease would have answered every 
purpose, especially when a competent attorney was con- 
sulted, who was doubtless familiar with the purpose of 
the conveyance and who drew the same. It is also sig- 
nificant that at the time of the conveyance plaintiff's 
father was in ill health and was not expected to long sur- 
vive. The plaintiff moved away from the state, and she 
never made any inquiry, so far as the record discloses, 
as to whether the taxes upon the place were paid, nor 
did she ever request a reconyeyance to her. The deed 
upon its face recites a consideration of $1,600. There is 
no competent evidence that plaintiff did not receive any 
of this consideration. It is true that plaintiff’s husband 
testified that they received no part of the consideration, 
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but he was not present when the deed was delivered. The 
rule of law is well established that an oral contract of 
this character can only be established by evidence that is 
clear, convincing, and satisfactory, and that the very 
terms of the conveyance are evidence and must be over- 
come. Doane v. Dunham, 64 Neb. 135. After a careful 
consideration of all the evidence, we find that it is not 
“clear, convincing, and satisfactory.” 

4, There is still another reason why the plaintiff is 
not entitled to recover in this action. Plaintiff in her 
action seeks to establish a constructive trust in the de- 
fendant Eola Pearl Sullivan. It will be conceded that 
Mrs. Sullivan can have no greater right to this land than 
would her father, if Jiving; and the converse is true, that 
the plaintiff can have no greater right against the de- 
fendant than she could have had if the action had been 
brought against her father in his lifetime. If the trans- 
action between the plaintiff and her father creates a trust, 
then the defendant Eola Pearl Sullivan should be held to 
be a constructive trustee, as she took title to the lands as 
devisee under her father’s will; but the conveyance of the 
land by Mrs. Kiser to her father, upon an oral agreement. 
that he would upon his death or upon her request recon- 
vey the lands to her, did not create a constructive trust, 
but was an attempt to create an express trust, and, not 
buing in writing, is inhibited by the statute of frauds. 
That an express trust cannot be created by parol, and 
that an attempt to do so falls under the ban of the statute, 
has been so often decided that a citation of authorities to 
sustain the proposition would be a work of supereroga- 
tion. 

The judgment of the district court is 

AFFIRMED. . 
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In rE Esrate or EpITH LAUDERBACK. 
REUBEN LAUDERBACK, APPELLANT, V. SMITH LOBDELL, AP- 
PELLEE. 


FILep Joty 7, 1921. No. 21672. 


1. Appeal: QuEsTions oF Fact: Review. In the absence of a bill of 
exceptions preserving the evidence, this court will presume that 
the district court correctly determined every issue of fact pre- 
sented by the pleadings. 


2. Husband and Wife: PostnupriaL Contract. Where husband and 
wife, because of the misconduct of one of them justifying a legal 
separation, find it impossible to dwell together in harmony and 
unity, and enter into a contract for the settlement of all their 
property rights, and each relinquishes all rights in the property 
of the other and to inherit from the other, and providing for im- 
mediate separation, such contract, if fair and equitable, will be 
enforced. by the court with respect to property rights. 


: Bar or Ricut to InuHERIT. A valid postnuptial 
contract between husband and wife, which provides that each 
relinquishes all rights to the property of the other and releases 
and waives all right of each to inherit from the other, if observed 
by both until the death of one of them, will debar the survivor 
from receiving from the estate of the other the articles of personal 
property and allowance which the statute provides for the sur- 
viving spouse. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, JuDGE. Affirmed. 


Cook & Cook, for appellant. 
W.A. Stewart and D, H. Moulds, contra. 


Heard before Lerron,, ALpRIcCH, Day and Dzan, JJ., 
Goop and Rapsr, District Judges. 


Goon, District Judge. 
- This action was begun by the appellant, Reuben Lauder- 
back, widower of Edith Lauderback, to determine the 
validity of a postnuptial contract between him and his 
late wife, and to have set over to him the specific articles 
of personalty and allowances which the statute awards 


° 
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from the estate of a deceased spouse to the surviving 
spouse. His application was resisted by the appellee, 
Smith Lobdell, father and heir at law of the deceased 
wife. Appellant was defeated both in the county and 
district courts, and has appealed to this court. 

The parts of the contract that are material to the de- 
‘termination of this case are: ‘That the parties hereto are 
man and wife. That disagreements have arisen between 
* them and they each have decided their future welfare and 
happiness will be better conserved if they live separate 
and apart and maintain each himself and herself. In 
order to make a fair, equitable and agreebale division of 
their property, both real and personal, the said Reuben 
Lauderback is to pay to said Edith Lauderback, hig wife, 
the sum of $4,000. * * * Said Edith Lauderback to 
have all household goods, groceries, dishes, flour and other 
household utensils and supplies now in the home of the 
parties hereto. * * * Said Edith Lauderback being 
ijl and under the doctor’s care, and having removed from 
where the parties hereto have resided to the home of her 
sister, Mrs. James Beans, all of said property is to be re- 
moved from said premises herein described at her con- 
venience and under her directions and at such times as 
she wishes to remove the same. * * * In considera- 
tion of the foregoing the parties hereto agree that. from 
now henceforth and for evermore they will live separate 
and apart from the other, keep and maintain each them- 
selves, make no claim or demand upon each other on ac- 
count of the marriage relation and each hereby waives, 
released and quitclaims each to the other all right of in- 
hevitance and agree to claim nothing from the property 
each may now have or hereafter acquire, purchase or own 
jin the future. And if either of the parties in the future 
apply for absolute divorce that this contract and this 
settlement shall be considered as full payment and settle 
ment of all alimony, court costs or attorney fees that 
either might ask from the other in a divorce suit.” The 
contract was signed and duly acknowledged. 
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1. Appellant asserts that the contract is invalid be- 
cause there existed no sufficient grounds to entitle either 
to a divorce. This is a question of fact that was put in 
issue by the pleadings, and the evidence upon this ques- 
tion is not preserved in the bill of exceptions. This ques- 
tion cannot, therefore, be inquired into in this court, for it 
will be presumed, in the absence of a bill of exceptions,. 
that there was sufficient evidence presented to sustain the 
findings of the trial court in that respect. Cady Lumber 
Co. v. Reed, 90 Neb. 293. 

2. Appellant further contends that the contract is in- 
valid because it was made before the parties had separated 
and in contemplation of a future separation of husband 
and wife. Whether the parties had actually separated be- 
fore making the contract is a question that is not clear 
from the record. The contract recites: “Edith Lauder- 
back being ill and under the doctor’s care, and having re- 
moved from where the parties hereto have resided to the 
home of her sister, Mrs. James Beans, all of said property 
is to be removed,” etc. If the recital in the contract is 
true, then the parties had separated prior to the entering 
into the contract. The answer of appellee contains the 
following averment: “That immediately upon the execnu- 
tion of said contract, said Reuben Lauderback and his 
said wife, Edith, separated and lived separate and apart 
during the remainder of the lifetime of the wife.” This 
averment would indicate that the separation occurred: im- 
mediately upon and coincidentally with the making of the 
contract. Whether the actual separation occurred prior 
to the making of the contract or immediately upon its exe- 
cution is, in our view, unimportant. It is difficult to per- 
ceive any good reason for holding that such a contract 
may be valid if entered into after the separation, and 
that it would be invalid if made at the time of separation. 
If sufficient grounds for separation existed and the hus- 
band and wife found it impossible to live together in 
harmony and unity, there seems to be no substantial rea- . 
son for holding that if they first separated they might 
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enter into a contract settling their property rights and 
providing for living apart, and that they could not make 
such contract to be followed by an immediate separation. 

Elliott, in his work on Contracts, vol. 1, sec. 414, says: 
“It is obvious that, notwithstanding the husband and wife 
are given the power to contract with each other they 
cannot enter into an agreement which contravenes the 
public policy of the state where it is executed. Thus con- 
tracts between husband and wife looking to a future 
separation or to assist in the procurement of a divorce 
are invalid. However, when the parties at the time of or 
after the separation enter into a separation agreement 
fair as to all parties, it is, with a few exceptions, held 
valid and enforceable, so far as property rights therein 
contracted for are concerned.” . 

Judge Field, in the case of Wells v. Stout, 9 Cal. 479, 
494, says: “From these authorities, and others to the - 
same effect might be cited, it is clear that, by the settled 
law in the United States, such agreements are not invalid, 
because against sound principles of policy, and are up- 
held and enforced, * * * if followed by immediate 
separation, or if separation has previously taken place.” 

In Edleson v. Hdleson, 179 Ky. 300, it is said: “It has, 
however, long since been thoroughly established, as an 
equitable doctrine, that a contract between husband and 
wife made in contemplation of the continuance of a 
previous separation, or in contemplation of immediate 
separation, where disagreements have arisen between 
them, and the contract has for its purpose an adjustment 
of their respective property rights, and the making of a 
provision for the support of the wife, will be enforced, in 
equity, if fairly made and just.” 

In Randall v. Randall, 37 Mich. 563, Judge Cooley says: 
“When a separation has actually taken place, or when it 
has been fully decided upon, and the articles contemplate 
a suitable provision for the wife and children, or an 
- equitable and suitable division of the property, the bene- 
fits of which both have enjoyed during the coverture, no 
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principle of public policy is disturbed by them; on the 
contrary, if they are fair and equal, and are not the re 
sult of fraud or coercion, reasons abundant may be found 
for supporting them, in their tendency to put an end to 
controversies, to prevent litigation, and to give to the wife 
an independence in respect to her support, which without 
some such arrangement she could not have under the cir- 
cumstances.” : 

Many other cases holding to the same effect might be 
cited from other jurisdictions, but the position that where 
husband and wife find it impossible to dwell together in 
harmony, becanse of the misconduct of one which would 
warrant a legal separation, decide to enter into a con- 
tract adjusting all the property rights, and each relinquish 
any rights in the property of the other, and providing for 
the immediate separation of the parties, is valid and will 
be enforced, is supported by the great weight of modern 
authorities, and is in consonance with reason and justice. 
There is nothing in the record in this case to indicate 
that the contract of settlement and for separation was un- 
fair or inequitable, the parties having freely entered into 
the same and lived up to it until the death of one of the 
parties, there appears to be no good reason for not en- 
forcing the same. 

3. Appellant insists that, regardless of the contract, 
he was entitled to the specific articles of personal prop- 
erty and the allowance provided by statute for the sur- 
viving spouse. We think the contract of the parties was 
intended to absolutely and completely settle all the 
property rights of the parties, and that each should re- 
Jinquish any right to an inheritance of the property of the 
other. We can see no good reason why appellant should 
be allowed the statutory allowance, any more than he 
would be entitled to inherit generally from his wife. By 
his contract he waived and terminated any right to any 
inheritance or to any part of the property of his wife. We 
hold that, the parties having made and carried out a con- 
tract for the complete settlement of all their property 
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rights, the husband was by such contract debarred from 
any part of the estate of his deceased wife, and that he was 
not entitled to the statutory allowance out of the estate 
of his deceased wife. 
The judgment of the district court is 
AFFIRMED. 


SamupL M. HICKMAN, APPELLEE, Y. (CHARLES JONES, AP- 
PELLANT. 


Firep Juty 7, 1921. ‘No. 21195. 


1. Public Lands: Ricuts Basep on Survey. Original surveys of pub- 
lic lands by the United States government, on the faith of which 
property rights have been acquired, control over surveys subse- 
quently made by the government which affect such rights. 


2. Replevin: Variance. In the affidavit for replevin, the hay in dis- 
pute was described as being in stacks on the north tier of forties 
in section 21, and there was evidence tending to show that it was 
located on the south portion of section 16, which adjoins section 
21 on the north. There was no dispute as to the identity of the 
hay, but only as to its ownership. Held, that the trial court did 
not err in overruling defendant’s motion for a directed verdict in 
his favor on account of the variance between the allegations of the 
affidavit and the proof as to the location of the hay. 


APPEAL from the district court for Morrill county: 
RatpH W. Hopert, Jupce. Affirmed. 


McDonald & Irwin, for appellant. 
CO. G. Perry and Mitchell & Gantz, contra. 


Heard before Lerron, Day and Dan, JJ., CLEMENTS 
and MorninG, District Judges. 


MorninG, District Judge. 

This is a replevin action by plaintiff, Samuel M. Hick- 
man, against defendant, Charles Jones, to recover a 
quantity of prairie hay. At the close of the evidence, at 
the trial in the district court, the defendant moved for a 
directed verdict, which motion was overruled. Thereupon 
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plaintiff moved the court to direct a verdict in his favor, 
which motion was sustained, and there was a verdict and 
judgment accordingly. Defendant appealed to this court. 

In the replevin affidavit the hay is described as “sixty 
tons of prairie hay standing in stacks on the north half 
of the northeast quarter and the north half of the north- 
east quarter of the northwest quarter, section 21, town- 
ship 21, range 47.” There is some conflict in the evi- 
dence, and considerable doubt, as to whether the hay was 
cut from that portion of section 21 above described, or 
whether it came from ground immediately to the north, 
which would be on section 16 as originally surveyed. The 
conflict is not as to the identity of the hay, nor as to the 
spot from which it was cut, but as to whether that spot 
is to the north or to the south of the north line of section 
21. Plaintiff has the fee title to that portion of section 
21 from which he claims the hay was cut, which he de 
riveg- by mesne conveyances from the holder of the patent 
from the United States government, and, at the time said 
hay was cut, he held a lease from the state of Nebraska 
upon section 16, which is a part of the public school lands 
granted to the state by the National government. The 
evidence shows that, according to the original government 
survey of the lands in that vicinity, section 16 lies imme- 
diately north of section 21. 

It appears from the evidence that, owing to local dis- 
putes between landowners in that neighborhood as to 
boundaries, the United States government, in about the 
year 1900, employed one Alt, a civil engineer, to make a 
resurvey and fix boundaries there, and that, in so doing, 
he located section 16 in such manner ag to leave a con- 
siderable strip of ground lying between the north boun- 
dary line of section 21 and section 16, as he located it, and 
it was from this intervening strip, which defendant refers 
to as “no-man’s land,” that defendant cut the hay in dis- 
pute. Defendant claims to have procured from the gov- 
ernment land office what he calls a “settler’s right,” 
under which he took possession of said strip of ground, 
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and that, while he was so in possession, he cut said hay, 
and this constitutes the sole basis of his claim of title 
thereto. We cannot agree with him in his contention that 
there is anything in these facts that would in any manner 
tend to establish title in himself nor militate against plain- 
tiff’s title. We think it conclusively shown by the evi- 
dence that the hay in dispute belonged to plaintiff, wholly 
regardless of the effect of said Alt survey upon claims of 
parties whose rights had not become vested prior thereto, 
and who may have recognized and acted thereon since 
said survey was made. Long prior to said Alt survey 
plaintiff’s grantors had acquired title to the land in sec- 
tion 21, and, at the time these rights were acquired, these 
two sections were adjoining each other and there was no 
strip of ground between them. The rights of neither the 
state nor of plaintiff’s grantors were in the least affected 
by the Alt survey. Original surveys of public lands by 
the United States government, on the faith of which 
property rights have been acquired, control over surveys 
subsequently made by the government which affect such 
rights. 22 R. C. L. 282, sec. 42; Burt v. Busch, 82 Mich. 
506; Barringer v. Davis, 141 Ia. 419; Slack v. Orillion, 13 
La. 56, 33 Am. Dec. 551; Washington Rock Co. v. 
Young, 29 Utah 108, 110 Am. St. Rep. 666; Afiller v. 
White, 23 Fla. 301; 5 Cyc. 946. Nor did the reference to 
said survey in the deed, whereby plaintiff acquired title 
to his land in section 21, operate to bind plaintiff by any 
of the results accomplished by said survey, especially as 
between plaintiff and defendant, there being no privity 
between them in said conveyance and defendant not being 
in a position to urge an estoppel. The description in said 
deed is by reference to the usual governmental subdi- 
visions, and the reference to the Alt survey was added 
thereto as an alternative description, apparently under 
the belief, on the part of the grantor and the grantee, that 
there was no conflict in the two descriptions. And it can 
make no difference to plaintiff’s title to said hay whether 
the spot from which it was cut was to the south or to the 
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north of the boundary line between sections 16 and 21. If 
it, was to the south, it was upon plaintiff’s deeded land in 
section 21; if to the north, it was upon section 16, which 
plaintiff held under lease from the state. As to the state 
and the plaintiff, there is no open space, or “no-man’s 
land,” ‘between said two sections from which defendant 
could legally harvest hay to the prejudice of either. And 
we do not regard it as of practical importance, for the 
purposes of this case, just where these two sections were 
located, since, according to the original survey, the south 
boundary line of the one was the north boundary line of 
the other. If said Alt, in making his survey, was en- 
deavoring to relocate and reestablish the south line of 
section 16 according to the original survey, his work, if it 
had any result at all, fixed the north boundary of plain- 
tiff’s deeded land in section 21 on the same line, because 
they were identical. If, as seems probable, he was merely 
trying to fix boundaries to contorm to the contentions of 
resident owners, and to harmonize disputes as best he 
could, regardless of the original survey, then, as we have 
said, this could in no manner disturb the vested rights 
of the state nor of plaintiff’s grantors in the two sections 
veferred to. If it were a question as to whether or not 
this hay came from either of said sections as originally 
surveyed, then it would be of much, and perhaps decisive, 
importance to definitely determine the location of the 
original corners and lines, but there is no claim here by. 
either party but that it came from a spot of ground on one 
or the other of said original sections, and the Alt survey 
did not, as against the plaintiff nor the state, create a 
strip of “no-man’s land” between said sections. 

We think there is no merit in defendant’s point pre- 
sented by his motion for a directed verdict, to the effect 
that the replevin affidavit locates the hay on section 21, 
whereas the evidence shows that it was located on section 
16, and that, therefore, there is a fatal variance between 
the allegations and the proofs. There is no dispute here 
as to the identity of the hay, and this variance as to loca- 
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tion is immaterial. Bilby v. Townsend, 29 Neb. 220; 
Nollkamper v. Wyatt, 27 Neb. 565. The title to this hay 
is not made to depend upon identity, but the defendant 
asserts title in himself in the identical hay in question, 
and any variance between the allegations of the affidavit 
and the proofs as to location is waived. 23 R. C. L. 928, 
sec. 98. ; 
The judgment of the lower court is 
AFFIRMED. 


SHANNER BROTHERS, APPELLANTS, VY. VILLAGE OF Pace, 
APPELLEE. 


Finep Jury 7, 1921. No. 21607. 


1. Municipal Corporations: CoNstTRUcTION oF SIDEWALK: Suir To En- 
goIN: DismissaL. In an action by resident property owners to en- 
join a village from “further permitting or allowing” a certain 
sidewalk to be constructed contrary to an established grade and in 
violation of ap ordinance of the village governing the construc- 
tion of sidewalks, there being no evidence to show that the village 
had either authorized the construction of such sidewalk or that it 
had taken any part in such construction, held, that the action of 
the district court in dismissing the cause at the close of plaintiffs’ 
evidence was proper. 


: Durms: Remepres. The remedy, if any, to enforce the 
performance of a mandatory duty of a municipal corporation is 
mandamus, and not injunction. 


". Apprat from the district court for Holt county: ROBERT 
R. Dickson, Jupee. Affirmed. 


H, M. Uttley, for appellants. 
J. A. Donohoe, contra. 


Heard before Letron, Day and DEAN, JJ., CLEMENTS 
(E. J.) and Mornine, District Judges. 


Mornino, District Judge. 
Action by plaintiffs as residents and property owners 
of the village of Page to enjoin said village from per- 
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mitting certain sidewalks to be constructed in violation of 
a certain ordinance of said village governing the laying 
of sidewalks. From a judgment for defendants, plaintiffs 
appeal. 

The petition alleges in substance that plaintiffs are resi- 
dents and property owners of said village, that the village 
is a municipal corporation organized under the laws of: 
this state; that said village duly and regularly adopted 
and established a system of grades throughout said village 
for sidewalks; that said village is causing and permitting 
a certain designated sidewalk (specifically described) to 
be constructed without paying any regard to the estab- 
lished grade, over the protest and objection of plaintiffs 
duly made to the authorities governing said village, and 
that said sidewalk, so being constructed, by and with the 
consent of the village of Page, and the trustees thereof, 
does not conform to the grade established and adopted, 
“either with reference to its location distant from the 
property adjacent thereto or with the grade in elevation 
as adopted by said village.” It is further alleged that to 
permit said sidewalk to be established without regard to 
the grade will materially and substantially affect the 
rights of plaintiffs and all other citizens of said village of 
Page; that no action at law to recover damages for such 
failure would be adequate, or could be maintained by the 
different citizens of said village, and that to permit the 
said village and the trustees thereof to allow sidewalks 
to be built without conforming to grade would be a 
serious injury and detriment to the village and all citi- 
zens thereof. There was a prayer for an injunction re- 
straining defendant from further permitting or allowing 
sidewalks to be built in said village unless they conform 
to the established grade. 

At the close of plaintiffs’ evidence, on motion of de- 
fendant, the court dismissed the action at the costs of 
plaintiffs. The judgment of dismissal was on October 10, 
1919. The.transcript for appeal was filed in this court 
on June 21, 1920. On the day the judgmcnt was entered, 
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however, plaintiffs filed in the court below a “motion for 
rehearing of this cause,’ which is in the nature of an 
argument intended to convince the court that the judg- 
ment was contrary to law and the evidence and not sus- 
tained by the evidence. This motion was not passed upon 
by the district court until the 29th day of March, 1920, 

‘when it was overruled. The appeal to this court was per- 
fected within three months from the date of the ruling of 
the court on said motion. We have, with some misgiving, 
concluded to treat this motion as one for a new trial and 
thus avoid the necessity of dismissing the case for want cf 
jurisdiction to‘hear it. 

If it were not for the allegation of the fourth paragraph 
of the petition there would be nothing contained in it to 
indicate that the village is in any way an active party to 
the construction of the sidewalk complained of. It is 
there alleged that the village is “causing and permitting” 
it to be done. The prayer for an injunction is that de 
fendant be restrained “from further permitting or allow- 
ing sidewalks to be built in said village of Page unless 
the same conform to and are in accordance with the estab- 
lished grade.’ There is a total lack of evidence either 
offered or received tending to show that the village either 
authorized or consented to the construction of the sidewalk 
complained of, or that it in any way actively participated 
in, or connived at, its construction. Indeed, the plaintiffs 
themselves proved by the testimony of the village clerk 
that no action had been taken by the village board author- 
izing the construction of this sidewalk. The question, 
then, is whether a party who can show himself aggrieved 
by the laying of a sidewalk in a village can maintain in- 
junction against the village without alleging and proving 
that the village is in some way responsible for the work 
being done? We think the question must be answered 
in the negative. If the village owes any active duty to 
plaintiffs in the matter the remedy is not injunction, but 
mandamus to compel it to perform that duty. Moores v. 
State, 71 Neb. 522; State v. City of Kearney, 25 Neb. 262; 
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State v. City Council of City of Lincoln, 98 Neb. 634. 
But we think there is no duty resting upon the village 
to maintain an injunction suit against the parties re- 
sponsible for the improvement, for the protection of ag- 
grieved citizens or complaining parties. If sidewalks are 
being constructed by private parties in violation of the 
ordinances of said village, these plaintiffs, if they have 
aright of action at all, can maintain it themselves against 
the responsible parties, and are in no position to maintain 
-an injunction suit against the village to restrain it from 
“further permitting” the work to be done. And we fail 
to find any convincing or satisfactory evidence in the 
record that the sidewalk complained of was being built 
contrary to the village ordinances and not according to 
the established grade. No surveyor was called as a wit- 
ness, and the only evidence on the subject of improper 
grade or location of the sidewalk was of the most vague, 
indefinite, and conjectural character. 

We think the action of the district court in dismissing 
the petition was right, and the judgment is 

AFFIRMED. 


Urban R. ZEDIKER V. STATE OF NEBRASIXA. 
FILtep Juty 7, 1921. No. 21868. 


i. Larceny: Instructions. In the trial of a defendant upon a charge 
of larceny, it is reversible error for the court to instruct the jury 
that, if they were “satisfied from the evidence beyond a reason- 
able doubt that, shortly after the theft of the property described 
in the information, some part thereof was found in the possession 
of the defendant, and if his possession of the same has not been 
explained to your satisfaction, then you would be justified in in- 
ferring from said facts that the defendant stole the said prop- 
erty,” unless the instruction is qualified to the effect that it is for 
the jury alone to say, in the light of all the facts and circum- 
stances shown in the evidence, whether any such inference shall 
be drawn. 


. Upon a larceny charge, where the corpus delicti 
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is in dispute, or is not admitted by the defendant, it is error for 
the court in one of the instructions to assume that it is estab- 
lished, or to refer to it as an established fact, even though it is 
submitted to them for their determination by another instruction. 


’ Error to the district court for Box Butte county: 
WiLLtiaM H. Westover, JuDGE. Reversed. 


Eugene Burton aud Robert O. Reddish, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Lyrrox, Day and Dean, JJ., CLEMENTS 
(E, J.) and Morninc, District Judges. 


MornineG, District Judge. 

The defendant was convicted of larceny in the district 
court for Box Butte county and prosecutes error. 

The only assignment of error necessary for us to con- 
sider is that relating to instruction No. 4, given by the 
court to the jury. Said instruction reads: 

“In this case yon are instructed that there is evidence 
tending to show that the property described in the in- 
formation, or a part thereof, was found shortly after it 
was stolen, in the possession of the defendant, and on 
this proposition vou are instructed ‘that the unexplained 
possession of stolen property, shortly after the theft of it, 
is a fact which may justify the jury in inferring that the 
person so in possession is the thief.’ And in this case, if 
you are satisfied from the evidence beyond a reasonable 
doubt that, shortly after the theft of the property de- 
scribed in the information, some part thereof was found 
in the possession of the defendant, and if his possession of 
the same has not been explained to your satisfaction, then 
you would be justified in inferring from said facts that the 
defendant stole the said property.” 

The quotation set out.in said instruction was taken 
from the syllabus in Palmer v. State, 70 Neb. 136, and 
states a correct rule of law, but it should have contained 
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the qualification, or one in substance like it, which was 
embodied in the instruction dealt with in the above-cited 
case, viz., “Whether such inference should be drawn is a 
fact exclusively for the jury.” Pospisil v. State, ante, p. 40. 
And we think, also, that the court should have instructed 
the jury, in that connection, that, if they believed the ex- 
planation of the defendant as to how he came into posses- 
sion of the property, or if it created in their minds a 
reasonable doubt as to his guilt, they should acquit the 
defendant. sO 

This instruction also assumed that the corpus delicti 
was an established fact; that is, it assumed that the prop- 
erty found in the possession of defendant had been stolen, 
whereas this was a fact which the jury must find from 
the evidence, beyond a reasonable doubt, before there 
could be any inferences drawn from, or any legal signifi- 
cance attached to, the fact that the property was found 
in the possession of the defendant. “Unless the jury are 
satisfied beyond a reasonable doubt that the offense has 
been committed, the unexplained recent possession of 
goods will not justify the conclusion that the person in 
whose possession they are found is the thief.” 17 R. C. L. 
72, sec. 76. 

In criminal cases, the court may in the instructions to 
the jury assume the existence of collateral facts estab- 
lished by uncontroverted evidence which tend to prove one 
of the Gonstituent elements of the crime. Welsh v. State, 
60 Neb. 101. They may also assume the existence of any 
fact forming a material element of the crime, where such 
fact is admitted by the accused, or where his defense is of 
such a nature that it is by him treated as established. 
Hill v. State, 42 Neb. 503; Morgan v. State, 51 Neb. 672; 
Pisar v. State, 56 Neb. 455. But it is reversible error for 
the court to assume in the instructions that the corpus 
delicti, or any fact necessary to establish the guilt of the 
accused, has been proved, and so relieve the jury from its 
consideration, unless the same is expressly or tacitly ad- 
mitted by defendant. The presiding judge is without 


476 NEBRASKA REPORTS. [ Vox. 106 


Zediker v. State. 


lawful authority to determine the issue, or any of the facts 
involved therein. That is the function of the jury, regard- 
less of the state of the evidence. They are the sole judges 
of the credibility of the witnesses and of the weight to be 
given to the evidence, and the court cannot assume that 
they are convinced of any constituent element of guilt 
because they ought to be. They may entirely discredit 
any witness though uncontradicted, or refuse to believe 
all the evidence tending to establish guilt even though it 
is unopposed and free from conflict. Heldt v. State, 20 
Neb. 492; Metz v. State, 46 Neb. 547; Goldsberry v. State, 
G66 Neb. 312. And if the court in one instruction assumes 
the existence of a material fact, which should have been 
submitted to the jury, the error is not cured by the sub- 
mission of it in another instruction. This was expressly 
held by this court in Metz v. State, supra, where we were 
called upon to consider au instruction given by the trial 
court in the following language: 

“Tf you believe from the evidence, beyond a reasonable 
doubt, that soon after the burglary of the storehouse or 
warehouse of the said Jasper N. Binford aud the larceny 
of the corn therefrom, portion of the said corn so stolen 
was in the exclusive possession of the defendant George 
Metz, you are instructed that this circumstance, if so 
proved, is presumptive, but not conclusive, evidence of the 
defendant’s guilt, and you should consider this circum- 
stance, if so proved to your satisfaction, along with the 
other evidence in the case in arriving at your verdict, 
giving it such weight and effect as you think it entitled 
to, and giving the defendant the benefit of any reasonable 
doubt of guilt.” 

Chief Justice Norval, in discussing that instruction, on 
page 554 of the opinion, said: “The foregoing was er- 
roneous for more than one reason. By it the court as- 
sumed that a burglary and larceny had been committed. 
The accused, during the entire trial, strenuously insisted 
that such were not the facts, and it was prejudicial error 
for the court to assume as established the corpus delictz. 
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True, the question was submitted to the jury for their de- 
termination by another instruction, but that did not cuve 
the error indicated in the instruction quoted, since the 
jury would be left in doubt as to which instruction should 
guide them in their deliberations.” 

For the reasons indicatud in the foregoing discussion, 
we hold: that the fourth instruction given by the court 
below was prejudicially erroneous, and that the judgment 
of conviction should be reversed and the cause remanded 
for further proceedings. 

REVERSED AND REMANDED. 


WintraM Derer FISCHER, APPELLANT, V. GorrHarpT 8. 
TsCHER EP AL., APPELLEES. 


Firep Jury 7, 1921. No. 21564. 


1. Statute of Frauds: Herrsuim: Oran Contract. A verbal contract 
whereby a widower with five minor children promises an unmar- 
ried woman, pregnant by a third person, that if she will marry 
him and be a mother to his children, he will make her child, 
when born, an equal heir with the others in his estate, is void 
under the third subdivision of section 2630, Rev. St. 1913. 


2. MARRIAGE Contract. Her agreement to marry and to care 
for his children constitutes one entire contract made “upon con- 
sideration of marriage,” and therefore within the statute. 

3. : HeimsHip: Part PerrorMaNnce. Neither the mar- 


riage nor, in addition, her compliance with the other terms of the 
contract constitute such part performance as will require the en- 
forcement thereof upon the ground that a refusal would work a 
fraud upon her. 

4. Parent and Child: Duty or StepmMoTuer. Without attempting to 
define the duty a stepmother owes to the children of her husband 
by a former wife, the proposition that she owes them zo duty finds 
no support in nature, logic, or law. 


AppHaL from the district court for Adams county: 
WitwiamM A. Dinwortu, Juper. Affirmed. 


Halligan, Beatty & Halligan, for appellant. 


Bruckman & Paulson, contra, 
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Heard before Morrissey, C.J., ALDRICH, FLANSBURG and 
Rosz, JJ., ALLHN and Repick, District Judges. 

Repick, District Judge. 

This is an action in equity to compel the specific per- 
formance of an oral antenuptial agreement which plain- 
tiff claims was made by his mother, Margaret Fischer, 
with the father of the defendants, Gotthardt ‘Fischer. 
The circumstances out of which the agreement is alleged 
to have arisen, in brief, are as follows: Gotthardt 
Fischer had been a widower for about 2 years, having 5 
minor children ranging from 6 to 14 years. Plaintiffs 
mother was an unmarried woman of 19, but pregnant 
of the plaintiff, whose father was other than Gotthardt. 
Through the efforts of friends Gotthardt and plaintift’s 
mother were introduced, and after three days’ acquaint- 
ance, and upon urgent solicitation of Gotthardt, were 
married on or about January 7, 1882, and plaintiff was 
born May 10, thereafter. 

The plaintiff states that the contract was that, in con- 
sideration of his mother marrying Gotthardt and being a 
mother to his children, taking care of them as her own 
until they reached manhood, the said Gotthardt would 
make the plaintiff an equal heir with the minor children of 
Gotthardt; plaintiff, therefore, claiming a one-sixth in- 
terest in the property of his stepfather, who by will gave 
it to his five children, expressly excluding plaintiff and 
two children of the Gotthardt marriage from all partici- 
pation therein. 

The only evidence of the contract comes from , the 
mother, who, having refused the offer “because I was 
afraid I couldn’t have a good home for my child, because 
the children would look down upon him,” states the con- 
tract as contained in the answer to the question, “And 
what did he say about that? A. He says that they 
wouldn’t; that he would promise me that if I would marry 
him he would give my child his name, and a home, and no 
one should know that it was not his child, and that it 
should have the same right in everything as his children.” 
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It also appears in the evidence that on May 19, 1911, the 
plaintiff’s mother obtained a divorce from Gotthardt on 
the grounds of cruelty, and an allowance of $4,000 perma- 
nent alimony. 

The defendants rely upon the statute of frauds as con- 
tained in section 2630, Rev. St. 1913, as follows: “In 
the following cases every agreement shall be void, unless 
such agreement, or some note or memoranduin thereof, be 
in writing, and subscribed by the party to be charged 
therewith, * * * Third. Every agreement, promise, 
or undertaking made upon consideration of marriage, ex- 
cept mutual promises to marry”’—also that the decree for 
divorce and alimony operated as a rescission or cancela- 
tion of the contract. 

Upon the mere reading of the statute and statement of 
the contract there would seem to be no question that the 
latter was clearly within the former. Where the sup- 
posed contract has nothing to rest upon as a considera- 
tion beyond the marriage, and even where there may be 
other considerations, but the real inducement was the 
marriage, there seems to be no conflict of opinion upon 
the proposition that the agreement is unenforceable. 
Hunt v. Hunt, 171 N.Y. 896; Henry v. Henry, 27 Ohio 
St. 121; Mallory’s Admrs. v. Mallory’s Admr., 92 Ky. 316; | 
Bradley v. Saddler, 54 Ga. 681; Dienst v. Dienst, 175 
Mich. 724; Rowell v. Barber, 142 Wis. 304. The question 
has not been decided in this state. 

Counsel for appellant, however, states the proposition 
in his brief as follows: “An oral antenuptial agreement, 
fairly entered into between two parties, the consideration 
of which is the marriage of the parties, is not affected by 
the statute of frauds, when one of the parties in reliance 
thereon has married the other party, who has thereupon 
received, enjoyed and retained the benefits thereof, and 
where not to enforce such contract would be to perpe- 
trate a fraud upon the innocent party.” The following 
cases are cited in support thereof, which will be consid- 
ered in their order: 
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Moore v. Allen, 26 Colo. 197, which holds that equity 
will not: permit the statute to be made an instrument for 
the perpetration of a fraud, and that where the marriage 
has been induced by deception and artifice, a wife having 
entered into a relation from which she cannot recede, the 
statute does not apply. The promise of the intended 
husband in that case was to conyey to the wife certain 
real estate, and the fraud was claimed to arise from the 
fact that she had been given possession of the premises 
and had made lasting and valuable improvements thereon. 
It will therefore be noticed that there was some semblance 
of fraud entering into the contract, and the case belongs 
to that class in which the conscience of the chancellor is 
said to be touched by the peculiar hardships attendant 
upon a different decision. Moreover, the cases cited to 
support the decision fail to strengthen the application of 
the principle announced to the facts of that case. The 
first one, Green v. Green, 34 Kan. 740, was another “hard- 
ship” case in which the plaintiff, a cripple, was induced 
to marry the mother of the defendants upon the represen- 
tation that she owned a farm, and that its proceeds should 
go to their support after they were married so long as 
they lived. On the eve of the marriage she executed 
deeds of the farm, constituting all of her property, to her 
children by the former marriage for the consideration of 
love and affection, and without the knowledge of plain- 
tiff, and it was held that such deed was a fraud upon the 
rights of the husband and that he might have them set 
aside. The case puyseniee a situation of active artifice 
and deception. 

Peek v. Peck, 77 Cal. 106. In this case the court held 
marriage is not of itself part performance, and say: “But 
if the marriage was brought about by a fraudulent con- 
trivance, as by a promise to have the conveyance exe- 
cuted, and the evasion of such promise by false represen- 
tations, a court of equity will decree a conveyance.” The 
artifice used in that case was that the day before the 
marriage the intended husband called the plaintiff to the 
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hotel for the purpose of executing the settlement agreed 
upon, and after leaving her for a few minutes returned, 
saying that a Mr. McKenny was out of town and it could 
not be attended to that evening; the next day “he said he 
would have the deeds drawn, and he went up and said that 
they were all busy at the courthouse, and he couldn’t have . 
it done at that time, and he called on me again with the 
same story—that the gentlemen at the courthouse were 
busy, and that he could not have the deeds fixed, and 
that I could rest contented.” On the very day that he 
was making these excuses he executed a deed conveying 
the property to his son—another case of positive fraud. 

Petty v. Petty, 4 B. Mon. (Ky.) 215. In this case the 
court refused to enforce the antenuptial contract as being 
within the terms of the statute, but the deeds which the 
husband had made to his children a few days before the 
marriage were set aside as a‘fraud upon the marital 
rights of the wife to the extent of her dower. interest in 
her hnsband’s property. 

Glass v. Hulbert, 102 Mass. 24, 39. This case is not in 
point, but is cited for the following quotation from the 
opinion: “The marriage, although not regarded as a 
part performance of the agreement for a marriage settle 
ment, is such an irvetrievable change of situation that, if 
procured by artifice, upon the faith that the settlement 
had been, or the assnrance that it would be, executed, the 
other party is held to make good the agreement, and not 
permitted to defeat it by pleading the statute.” It will 
be noted that, “if procured by artifice,’ the marriage 
settlement may be enforced. 

The plaintiff also cites Weld v. Weld, 71 een 622: 
The intended wife being indebted to the intended husband 
on a note secured by mortgage, the pavol agreement was 
that the marriage should operate as a satisfaction of the 
note, and the court held that there was no question of 
part performance, and that the marriage constituted pay- 
ment, and there was no question of the statute of frauds, 
the entire contract having been executed. 
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Also, Knights of Pythias v. Ferrell, 88 Kan. 491: Here 
the parol antenuptial contract was that he would cause 
the wife’s name to be inserted as a beneficiary with his 
children by a former marriage, and the change was 
actually made, and the court held that the contract was 
fully executed and the statute did not apply, and that a 
subsequent change of the certificate omitting the name of 
plaintiff as beneficiary, without her knowledge or con- 
sent, would not defeat her interest therein. 

And the last case cited on this point, Freitas v. Freitas, 
31 Cal. App. 16, 19, is to the same effect as Knights of 
Pythias v. Ferrell. 

In none of the above cases was it held that the parol 
contract was taken out of the statute of frauds, except 
where it was shown that the complaining party was in- 
duced to enter into the marriage contract by some artifice 
and deception; and no case has been brought to our at- 
tention holding that the mere failure to keep the promise 
made in the agreement amounts to artifice or fraud. The 
case before us presents no fact or circumstance of the 
character just mentioned which would justify a court of 
equity in disregarding the statute. 

The plaintiff, however, contends that the marriage was 
not the sole consideration for the contract, and says: 
“There was no duty upon Mrs. Fischer to rear and care 
for the children of Gotthardt Fischer and her agreement 
to do so, when fully performed and carried out, was a 
sufficient consideration to support the agreement of 
Gotthardt Fischer to make her child an equal heir with 
his own children.” And in support of this proposition he 
cites Larsen v. Johnson, 78 Wis, 300. But in that case 
the court held that the contract was fully executed, and 
therefore not within the statute, the conveyance called 
for by the contract having been duly executed. If in the 
instant case the agreement had been that Gotthardt 
should make a conveyance to plaintiff upon his being 
born, and such conveyance had been executed and deliv- 
‘ered, the case cited would be in point, and the children 
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of Gotthardt would be unable to plead the statute be- 
cause the contract was fully executed. The court, how- 
ever, held that, although marriage furnished the induce- 
ment for the contract, the consideration for the convey- 
ance of the land by the intended wife was the provision 
for the support and comfort of the wife, and not the 
marriage of the parties; but, in view of the undoubted 
complete execution of the contract by both parties, this 
holding must be considered obiter. And, moreover, the 
contrary has been held in the case of Henry v. Henry, 
27 Ohio St. 121, where the question was squarely pre- 
sented. See, also, Dienst v. Dienst, supra, and Rowell v. 
Barber, supra. 

Plaintiff also cites in this* connection, 21 Cye. 1152, to 
the effect that a husband: is under no legal obligation to 
support the children of his wife by a former marriage, 
which is undoubtedly correct, barring a great many ex- 
ceptions, particularly in cases where the children live 
with their stepfather as a part of his family. Neither is 
the wife legally liable for the support of the husband’s 
children. But we would be loath to conclude from such 
premises that a woman marrying a widower with minor 
children owed no duty of nurture and materral advice 
to them. Plaintiff has cited us to no authority support- 
ing such proposition, and we are pleased to say that our 
researches have revealed none. So long as the widowed 
with children are permitted to remarry, we think the 
doctrine contended for would be contrary to natural in- 
stincts and public policy. We are clearly of the opinion 
that the agreement of plaintiff’s mother to care for and 
be a mother to the minor children of Gotthardt Fischer 
furnishes no good or valuable consideration for the con- 
tract; but, if it did, it was so connected with the con- 
tract of marriage as to make the contract an entirety, 
and so may be not considered an | outside or independent 
consideration. 

We have assumed that the contract in question .is 
definite enough, and that the plaintiff has a right to sue 
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upon it as having been made for his benefit, and, in view 
of our conclusion upon the question of the statute of 
frauds, it will not be necessary to discuss other matters 
presented by the briefs. 

We conclude that the contract sought to be enforced is 
void under the statute of frauds, and that the decree of 
the lower court is right, and it is 

AFFIRMED. 


CENTRAL Bripge & CONSTRUCTION COMPANY, APPELLEE, V. 
SAUNDERS COUNTY, APPELLEE: JOHN O. SCHMIDT, AP- 
PELLANT. 


Fitep Jury 7, 1921. No. 21779. 


_1. Counties: Brincks: CONSTRUCTION IN ANTICIPATION OF Levy. 
Where the county commissioners included in their yearly estimate 
of expenses for the ensuing year the sum of $80,000 for bridge 
fund, they were authorized to order, under a yearly contract 
previously let for that purpose, the construction of bridges in 
anticipation of the levy which might lawfully be made for such 
fund, the cost of which was within the estimate and not in excess 
of such levy. Austin Mfg. Co. v. Brown County, 65 Neb. 60, ap- 
proved. 


Such orders are not rendered invalid by 
the fact that the bridge fund for previous years was exhausted, 
and that unpaid warrants were outstanding to an amount in 
excess of the authorized levy for the year in which such orders 
were issued; nor by the fact that such warrants were paid out 
of and exhausted the fund produced by the levy just mentioned. 


WARRANTS: PAYMENT. Warrants issued in payment for 
work contracted for in a certain year may not be lawfully paid 
with funds provided for expenses of a subsequent year, unless in- 
cluded in the estimates for such subsequent year, or unless there 
be a surplus in the proper fund after all claims against it arising 
during such year have been paid. 


: CULVERTS: PayMENT. The cost of building culverts under 
section 2956, Rev. St. 1913, is chargeable tothe “county bridge 
fund” authorized by section 6456. 


InTEREST. Counties are mere political subdivisions of the 
state, and are not chargeable with interest on claims against 
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them, except where lawfully contracted for, or imposed by statute. 
Counties and municipal corporations proper distinguished. 


AppPgEsL from the district court for Saunders county: 
Epwarp E. oop, Jupce. Affirmed as modified. 


Good & Good, for appellant. 


Slama & Donato, B. E. Hendricks and J. H. Barry, 
contra. 


Heard before Morrissey, C.J., ALDRICH, Day, DEAN, - 
FLANSBURG, Lyrron and Ross, JJ., ALLEN and ReEDICK, 
District Judges. 


Repick, District Judge. 

This is a taxpayer's appeal from the allowance by the 
county commissioners of Saunders county, August 22, 
1919, of certain claims of the plaintiff for the construc- 
tion and repair of bridges and culverts for the said 
county during the year 1918, in the sum of $51,791.03, 
composed of the following items: $23,331.82 for culvert 
work, $25,499.06 for bridge construction and repair, and 
$2,960.75 interest thereon; John O. Schmidt, taxpayer, 
appealed from said allowance to the district court, where 
the same was confirmed, and now brings the matter here 
for review. 

The facts are not disputed and are briefly as follows: 
In response to demands by the county, the plaintiff made 
bids for the construction and repair of bridges and cul- 
verts during the year beginning December 21, 1917, which 
were accepted, and on December 28, 1917, separate con- 
tracts were entered into covering said work which was to 
be accomplished upon written orders by the commis- 
sioner's; such orders were issued and: the work performed 
in accordance with the contract, and the principal amount 
allowed therefor is correct, and the fair and reasonable 
value of the work and labor performed and materials 
furnished. ; 

\t further appears that the bridge levy for the year 1917 
in Saunders county was $48,498.22 and the emergency 
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bridge levy $11,624.56, and the bridge levy for the year 
1918 was $51,500.51 and the emergency bridge levy 
$12,875.13, and for 1919 a total levy for both funds of 
$64,171.25; the total valuation upon which the levy was 
made was $12,290,289. In January, 1918, and again in 
January, 1919, annual estimates were duly made and 
published of the necessary expenses of the county during 
the years, respectively, for the bridge fund $80,000 and 
for the emergency fund $20,000. 

The following extracts are taken from a stipulation in 
the record: 

“That on the 22d day of August, 1919, and prior to the 
allowance of the claims involved in this action, there 
were outstanding and unpaid warrants against the gen- 
eral bridge fund of Saunders county, and claims allowed 
against said general bridge. fund upon which warrants 
had not yet been issued, in an amount in the aggregate 
exceeding the amount of money on hand in said bridge 
fund plus 85 per cent. of the levy on that day made for 
said fund. 

“That on the said 22d day of August, and prior to the 
allowance of the claims involved in this action, the county 
board of Saunders county, Nebraska, allowed claims on 
the county bridge fund in the aggregate amount of 
$29,360.18, and ordered the county clerk to issue war- 
rants on the said fund for the payment of the same. 

“That on August 22d, 1919, there were outstanding un- 
paid warrants drawn upon the general bridge fund of 
Saunders county, Nebraska, $30,253.04, and that there 
was a balance of $3822.39 in cash in said fund. 

“That the amount of levy for the year 1919 for the 
county bridge fund was four mills on the dollar valua- 
tion, and for the emergency bridge fund one mill on the 
dollar valuation. 

“That on the 22d day of August, 1919, the total amount 
of cash in the general bridge fund was $322.39, and that 
the amount of cash in the emergency bridge fund on said 
day was the sum of $11,626.36, making a total in said 
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fund in the sum of $11,948.75.” 

At the time of the levy, August 22d, 1919, a special 
levy of five mills was niade under the supposed authority 
of chapter 26, Laws 1919, and warrants to cover the 
claims in suit drawn upon the funds so attempted to be 
created; but this court held in the case of Beadle v. San- 
ders, 104 Neb. 427, that such levy was invalid. 

The first question presented for decision involves the 
construction of section 2971, Rey. St. 1913, reading as fol- 
lows: 

“Bridges shall not be built, the aggregate cost of which 
shall exceed a sum greater than the amount of money 
on hand in the bridge fund derived from the levy of 
previous years, plus 85 per cent. of the levy of the cur- 
rent year, together with the amount of money in the 
' district road fund in the district where such work is to be 
performed.” 

Ly section 6436 the levy for the county bridge fnnd is 
fixed at four mills on the dollar valuation, and the county 
is elsewhere (section 3001) authorized to levy not to ex- 
ceed one mill as an emergency bridge fund, and the 
amounts realized from snch levies have. been stated 
above. 

Appellant contends that. the county has no power to 
contract for bridges unless there is at the date of the con- 
tract sufficient money aetually in the funds to pay for the 
same. It is not contended that the contracts of Decem- 
ber 28 are invalid, but the claim is that, before any orders 
for the construction of bridges or culverts could be issued 
by the board under said contracts, there must be money 
in the funds to cover them, and that, inasmuch as the 
bridge fund for 1917 had been exhausted and the levy for 
1918 not made, the orders given to appellee for the con- 
struction of bridges and culverts were illegal; the result 
of such construction of the statute being that from the 
date of the contract to the date of the levy for 1918 the 
commissioners had no power to order the construction of 
any such improvements, 
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We do not think the construction contended for is rea- 
sonable; it disregards entirely the words “plus 835 per 
cent. of the levy of the current year,” which would be 
mere surplusage if the power to contract were measured 
only by the amount of money actually in the funds, and 
might just as well have been omitted. But etfect must 
be given to every provision of the statute, and it seems 
to us that the language quoted was inserted for the pur- 
pose of stating a rule by which the extent of the power 
to contract was to be measured; the word “plus” indi- 
cates something added to that which has gone before, and 
in this connection undoubtedly grants a power to con- 
tract to an extent in addition to the actual money in the 
diffevent funds referred to, measured by the current 
levy. Supposing the section read, “Bridges shall not be 
built, the aggregate cost of which shall exceed a sum — 
greater than 85 per cent. of the levy of the current year,” 
I think it would hardly be contended that the language 
would suggest that the money must be actually in the 
fund; in other words, we think the words “plus 85 per 
cent. of the levy of the current year’ merely furnishes a 
measure; and if it had read “plus a sum equal to 85 per 
cent. of the levy” the meaning would be perfectly clear. 

What, then, was the power of the county commissioners 
with reference to the construction and repair of bridges 
and culverts under the contracts in question? In Jan- 
uary, 1918, an annual estimate was made, as required by 
law, of the expenses of the county for the ensuing year, 
including $80,000 for bridge fund and $20,000 for emer- 
gency bridge fund, which estimate formed the basis for 
the levy of taxes for that year. It would seem, therefore, 
that the commissioners were authorized to order bridge 
and culvert construction up to an amount within the 
estimate and not in excess of the amount authorized by 
the statute to be levied; in other words, the levy for that 
year, when made, having produced for bridge fund only 
$51,500.51, any orders in excess of that amount would be 
invalid. ; 
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It was held in Austin Mfg. Co. v. Brown County, 65 
Neb. 60, opinion by Kirkpatrick, C., that it was not “un- 
lawful for a county board, after estimate made and prior 
to its meeting as a board of equalization, to anticipate 
the levy for the curvent year, and contract an indebted- 
ness upon a particular fund within the estimate, al- 
though there is at the time no money in the treasury to 
the credit of such fund for the payment of the indebted- 
ness, if in contracting such indebtedness the board re- 
main within the limits prescribed by the Constitution and 
statutes.’ This case was cited with approval by Epper- 
son, C., in Roberts v. Thompson, 82 Neb. 458. The de- 
cision in Austin Mfg. Co. v. Brown County, however, was 
criticised by Hastings, C. (who had concurred in it), in 
the case of Clark v. Lancaster County, 69 Neb. 717, in a 
discussion as to what was meant by the words “current 
year,” in which he concluded that they meant the year 
from levy to levy, rather than the calendar year, and held 
that the section in question “gives no authority to the 
board to take into account the levy of the curvent calen- 
dar year prior to the making of such levy” in the making 
of contracts for bridge building. But this holding is sub- 
ject to the same criticism which the learned commis- 
sioner makes of the Brown County case, to wit, that the 
opinion went further than was necessary for the de- 
termination of that case. In the Clark case the court 
held that, where the county commissioners had entered 
into a yearly contract for the construction of bridges, 
they were without power to cancel that contract with 
the consent of the contractor and let a new one covering 
a portion of the improvements included in the first con- 
tract; but, the contractor having rendered services and 
materials in good faith, was permitted to recover the rea- 
sonable value thereof. We think, however, the current 
year refers to the period of time during which the con- 
tracts are to be performed and the indebtedness in- 
curred, and that the uncertainty as to the precise limits 
of the power of the county commissioners growing out 
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of the fact that the levy for that year is not made until 
August is not greater than generally exists in human 
affairs; the total valuation for the county for the year 
previous and the number of mills which may be levied for 
the purpose furnish a reasonably certain basis from which 
to calculate the limit to which contracts may extend. 

Section 6420 requires the assessment for taxation on 
April 1; section 6487 provides for the county board of 
equalization to sit in June; and section 6456 requires 
that the sitting be continued until the state board of 
equalization has acted, whose sessions begin the third 
Monday of July (section 6447), after which “the county 
board shall levy the necessary taxes for the current 
year” (section 6456). It was said in State v. Cornell, 
54 Neb. 647: “A consideration of the various provisions 
of the revenue law relating to the levy, collection, and 
disbursement of the public moneys of the county, the 
statute requiring the usual levy of taxes for county pur- 
poses to be made annually upon estimates prepared by 
the county board in January of each year, and forbidding 
such board from contracting any indebtedness for any 
object not enumerated in such yearly estimate of expendi- 
tures, * * * make it reasonably certain that the 
lawmakers intended that the fiscal period of a county 
should correspond to the calendar year.” It follows that 
“current year” as used in the revenue statute means the 
fiscal year, and that the same words in section 2971, and 
“ensuing year” in section 954, all refer to the fiscal or 
calendar year; and the second syllabus in Clark v. Lan- 
caster County, supra, is disapproved. 

A county may make a valid contract to be paid out of 
available funds in the treasury, or with the proceeds of 
taxes that have been or may lawfully be levied during 
the year the contract is made. Manly Building Co. v. 
Newton, 114 Ga. 245; Board of Commissioners v. Sauer, 
8 Okla. 409. 

If the contracts were valid when made and orders for 
construction given thereunder not in excess of the levy 
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for 1918, then the fact that the bridge fund for 1918 was 
exhausted through the payment of warrants issued for 
werk done in 1917 or previous years would be imma- 
terial. It is unquestionably the theory of our revenue 
laws that each calendar year, which is the county fiscal 
year (State v. Cornell, 54 Neb. 647), shall take care of 
itself, and the expenses provided for by the yearly esti- 


mate shall be paid out of the funds raised by the levy for . 


that year; in fact, it has been the law of this state since 
the decision of the State v. Harvey, 12 Neb. 31, that the 
. fund arising from the levy of one year cannot be legally 
used to pay the warrants of preceding years, at least un- 
til all of the expenditures contemplated by the yearly 
estimate have been met. See, also, State v. Clark, 79 Neb. 
263, holding: “A county warrant issued against the gen- 
eral fund of a certain year is not payable out of the gen- 
eral fund of a subsequent year, unless included in the 
estimate of the latter year, or unless, after deducting the 
items included in such estimate, sufficient remains to 
pay such warrant.” The contractor in this case had a 
right to expect payment from the levy for the year 1918, 
and, it not appearing that the claims for bridge construc- 
tion in 1917 and previous years were included in the esti- 
mate for 1918, the payment of warrants covering such 
claims out of 1918 bridge fund was illegal and the rights 
of plaintiff cannot be affected thereby. Pope County v. 
Sloan, 92 Tl. 177. 

There is no warrant for the proposition that the allow- 
ance of these claims by the county commissioners was 
irregular and erroneous; the case of State v. Farrington, 
80 Neb. 628, does not so hold, but merely, if erroneous, 
that would not prevent the issuance of a writ to compel 
levy of a tax to pay the claims. The better reasoning 
would require the holding that under section 952, subd. 5, 
Rev. St. 1913, the board may audit and settle claims as 
soon as the work is completed, though no warrant may 
issue until after levy; however, an erroneous judgment 
dloes not require a reversal unless prejudice is shown. 
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In 1919 section 2971, supra, was amended by adding the 
following: “Provided, however, if any county has before 
January first, 1919, entered into any contract for bridge 
construction or repair in excess of the amount herein 
permitted to be expended, and the county has received 
the benefits accruing by virtue of said contracts and the 
work has been done in accordance with such contract, 
prior to January 1, 1919, said contracts are hereby vali- 
dated and made the obligations of the county, and the 
county board may levy a special tax not to exceed five 
mills in any one year until sufficient moneys are raised 
to pay said indebtedness. No estimate shall be required 
preceding this levy, and the taxes so arising from said 
levy shall be placed in a special fund to be used for the 
sole purpose of paying said indebtedness and shall be 
applied thereto as collected.” Laws 1919, ch. 26. 

It would seem, therefore, that, regardless of the ques- 
tion of the validity of the orders for bridge and culvert 
construction, the legislature has declared the bridge 
orders, at least, valid claims against the county. But ap- 
pellant contends that the validating act does not cover 
claims for culvert construction; the language being, “con- 
tract for bridge construction or repair.” This brings us | 
to the second question presented, the determination of 
which involves the construction of the validating act in 
connection, of course, with the other provisions of the 
statute of which, as an amendment, it forms a part. In 
view of our holding that the commissioners were au- 
thorized to anticipate the levy for the year 1918 in issu- 
ing the orders in question, and that such orders were 
valid, it will not be necessary to decide this question. 
In the opinion of the writer, however, the validating act 
is broad enough to cover both bridge and culvert con- 
struction for the reasons: (1) A culvert is easily within 
Webster’s definition of a bridge: “A structure erected 
over a depression or an obstacle, as over a river, chasm, © 
roadway, railroad, etc., carrying a roadway for passen- 
gers, vehicles,” etc. Of course, a culvert, strictly speak- 
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ing, is a conduit for passage of water, or a way, but with 
respect to its use in a highway may be, and generally is, a 
structure carrying a roadway—it bridges a chasm in the 
road. If the structure over a ditch consists of longi- 
tudinal stringers with planks across, it is a bridge. Is 
it any less a bridge, in a general sense, if it consisted of 
a box of four sides laid transversely to the road? The 
primary object in each case is to carry the road over the 
ditch. (2) The other sections of the statute of which it 
forms a part deal with both kinds of improvements, both 
of which are to be paid for from the same fund, and the 
statute does not pretend to determine how much of such 
fund shall be devoted to the construction of bridges and 
how much to culverts, and the amount limited for bridges 
alone is therefore not determinable; (3) and while the 
validating act uses the term “bridges” only, it is dealing 
with the total fund, and the evident intent of the legis- 
lature was to validate all contracts which might lawfully 
be paid out of such fund but for the fact that they were 
excessive. Appellant cites a number of cases involving 
construction of statutes, to the effect that a culvert is not 
a bridge, but they were all cases involving the liability of 
municipal corporations for damages by reason of defec- 
tive bridges, calling for a strict construction of the stat- 
utes declaring liability; the statute in question is re- 
medial and should receive a liberal construction. 

The last contention of appellant is that the county is 
not liable for interest, and in this we think he is right. 
There is no question but that as a general rule counties 
are not liable for interest on claims against them. 15 C. 
J. 662, sec. 375; 1 Dillon, Municipal Corporations (5th 
ed.) sec. 35 (23) ; Seton v. Hoyt, 34 Or. 266. And this on 
the ground that a county is essentially an arm or agency 
of the state, and only liable for interest when so pro- 
vided by statute, or by a contract therefor lawfully en- 
tered into. Section 5638, Rev: St. 1913 is as follows: 
“All warrants issued by the county board shall, upon 
being presented for payment, if there is not sufficient 
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funds in the treasury to pay the same, be indorsed by the 
treasurer, ‘not paid for want of funds,’ and the treasurer 
shall also indorse thereon the date of such presentation 
and sign his name thereto. Warrants so indorsed shall 
draw interest from the date of such indorsement, at the 
rate of seven per cent. per annum until paid. No ac- 
count or claim whatsoever against a county, which has 
been allowed by the board, shall draw interest until a 
warrant shall have been drawn in payment thereof and 
indorsed as herein provided.” Whether or not this ig an 
inhibition against interest before the allowance of the 
claim might be a nice question, but it certainly grants no 
affirmative or inferential authority to make such allow- 
ance. Appellee refers to State v. Farrington, 86 Neb. 
653; but the question was disposed of on the doctrine of 
the law of the case as announced on the former appeal 
‘(State v. Farrington, 80 Neb. 628), and there interest 
was allowed sub silentio. The question was not argued 
nor presented’ in the briefs, and no mention of it is con- 
tained in the syllabus; furthermore, it was an application 
for mandamus to compel the county commissioners to 
levy a tax to pay a claim which had been allowed, in- 
cluding interest, and from which no appeal had been 
taken. Heald v. Polk County, 46 Neb. 28. Under these 
conditions neither case can be considered as authority 
upon the question. Grand Island Gas Co. v. West, 28 
Neb. 852, and Murphy v. Omaha, 38 Neb. 402, are cited, 
but these cases are distinguishable from the fact that 
cities are municipal corporations, while a county is not. 
The distinction is well pointed out in Woods v. Colfax 
County, 10 Neb. 552, where it was sought to hold the 
county liable for the negligence of its agents. See, also, 
Davie v. Douglas County, 98 Neb. 479. An interesting 
discussion of the question at issue will be found in 
Reichert v. Milwaukee County, 159 Wis. 25. It is an un- 
doubted hardship upon appellee to deny a recovery of 
interest, but we are unable to find any authority for its 
allowance in the statute or the law. 
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While we hold the orders upon which these claims arose 
were valid, the latter, together with similar claims for 
previous years, make up an excess of the amount per- 
mitted to be expended and come within the purview of the 
validating act; and therefore the county commissioners 
would be authorized to provide for their payment either 
under said act, in which case no estimate is necessary, or 
under their general powers to levy a tax for debts of 
previous years, in which case they should be included in 
the yearly estimate; the levy, of course, must not exceed 
the constitutional limit, nor unduly restrict other funds 
for carrying on governmental functions. 

Judgment modified so as to allow plaintiff $48,830.88 
and interest thereon from July 15, 1920. 

AFFIRMED AS MODIFIED. 


JENNIE FELLERS, APPELLEE, V. Louis Henry Howe, Ap- 
PELLANT. 


Firep Jury 7, 1921, No. 21649. 


‘1. Trial: Instructions: Exceptions. Where exceptions are taken to 
two certain instructions given by the trial court, and it appears 
that said instructions bear such relation to each other that if one 
is upheld the other, at most, becomes harmless error, said in- 
structions will be construed together, and upon sustaining the 
former the exceptions to the latter will likewise be overruled. 


2. Pleading: Construction. In the construction of certain allega- 
tions in a pleading, to the sufficiency of which, in so far as they 
purport to state the fact intended by the pleader, no complaint is 
made by either party, the rule that it will be taken most strongly 
against the pleader will be applied, and the general rule that the 
allegation of a pleading shall be liberally construed with a view 
to substantial justice between the parties does not apply. 


3. Evidence: Expert Evipence: HargMiress Ergon. Where, in a 
breach of promise suit, certain practicing physicians were per- 
Initted to testify generally as to what would be the natural effect 
upon the physical and nervous health of a woman who had ex- 
perienced the disappointment caused by a broken marriage en- 
gagement by her affianced under conditions stated in the hypo- 
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thetical question set forth in the opinion, held, for reasons stated 
in the opinion, no error. 


4. Marriage Contract: AcTIOoN FoR BrEAcH: ADMISSIBILITY or EvI- 
EDNCE. Where, in an action for breach of promise to marry, evi- 
dence is introduced of the defendant’s reputation for wealth in 
the community in which he lives, when, as in this case, it is fol- 
lowed by an instruction to the jury to the effect that such evi- 
dence was admitted, not for the purpose of proving the defendant’s 
ability to pay damages, but only as tending to show the condi- 
tion of life which the plaintiff would have secured by a consumma- 
tion of the marriage contract, held no error. Stratton v. Dole, 
45 Neb. 472. 

5. Appeal: Instructions: Harmuess Error. Although certain in- 
structions of the trial court may be technically erroneous, yet the 
same will not work a reversal of the case, where the verdict is 
clearly right on the merits and the only one which could have 
been reached upon the particular issues involved. 

6. Trial: INnsTrucTiONS: REcITAL oF UNSUPPORTED ALLEGATIONS. Re- 
cital to the jury of allegations in a pleading to support which no 
evidence had been offered, although, as in the present case, not 
always sufficient to require a reversal of the case, is nevertheless 
bad practice and should be carefully avoided as far as possible. 

7. Appeal: Excessive VEerpicr. Where the only reversible error ap- 
pearing in the record is that the amount of the recovery is exces- 
sive, but not as the result of passion or prejudice of the jury, this 
court will affirm the judgment upon the excess being remitted. 


ApprEal from the district court for Richardson county: 
JouHN B. Raper, Jupcy. Affirmed on condition. 


Kelligar, Ferneau & Gagnon, T. J. Doyle and P. R. 
Halligan, for appellant. 


Stout, Rose, Wells & Martin and Dort & Cain, contra. 


Heard before Morrissey, C.J., ALDRICH and FLANSBURG, 
JJ., Dickson and Troup, District Judges. 


Troup, District Judge. 

This is an action brought by Jennie Fellers, appellee, 
against Louis Henry Howe, appellant herein, to recover 
damages for an alleged breach of contract to marry. The 
issues, as contained in the pleadings, may be briefly sum- 
marized as follows: 
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The petition states that the acquaintance and friend- 
ship between plaintiff and defendant began when plaintiff 
was about 14 years of age, defendant being 10 years her 
senior; that the continuance of this friendship ripened 
into attachment and courtship and culminated in an 
engagement to marry in December, 1896; that from time 
to time from that date to September 7,.1918, defendant 
reiterated promise and agreement of marriage; that there 
was reliance thereon by plaintiff until September 7, 1918, 
and readiness upon part of plaintiff to marry at any 
time; that plaintiff gave her entire time and affections to 
the defendant as to courting, and no atiention to any 
_ other man, and defendant did likewise; that in contempla- 
tion of the marriage defendant gave plaintiff many gifts; 
that no exact time for the marriage was fixed because 
defendant stated that his mother was old and she and 
plaintiff would be unable to get along together, but that 
he would arrange it and they would soon be married, all 
of which statements plaintiff believed and relied upon and 
kept herself ready for the marriage at any time; that 
upon September 7, 1918, plaintiff requested the fulfilment 
of said agreement to marry, and defendant then and there, 
for the first time, refused to fulfil his promise and 
breached said agreement; that plaintiff had great affec- 
tion for defendant, was at the time of filing the petition 41 
years old, had: lost her ‘expectations of advantageous 
marriage and settlement in life and of maternity; she was 
injured in her feelings and affections, humiliated and 
rendered ill and nervous; that defendant during the court- 
ship and engagement consulted with plaintiff, and she 
assisted, so far as possible, in helping to accumulate his 
property; that he is possessed of real estate and other 
property worth $88,000, and plaintiff prays damages in 
the sum of $50,000. 

After a denial of all allegations in the petition not ad- 
mitted, the answer of defendant admits that the mar- 
riage contract or engagement existed between plaintiff 
and defendant for several years prior to the commence 
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ment of this action, but alleges that by mutual agree- 
ment no time was ever fixed: for the marriage; that dur- 
ing the time defendant was conducting the farm plain- 
tiff declined to marry defendant because she did not care 
to live on.a farm with his father and mother; that after 
the death of his father, in 1901, defendant continued to 
live on the farm and care for his mother, aged 87 years; 
that plaintiff from time to time declined to marry defend- 
ant while he lived with his mother, giving as a reason 
therefor that she could not get along with his mother, 
and defendant refused to forego his duty to his mother; 
that in 1916 plaintiff became afflicted with goitre and 
other ailments which permancntly affucted her health — 
and rendered her an invalid, weak and emaciated in body, 
and of unsound mind, and unfit for the marriage relation; 
that she changed from a courteous and affectionate to a 
discourteous, cold and hostile disposition; and, in fact, 
plaintiff made it so disagreeable that defendant had no 
desire to visit or be with plaintiff; that in 1911 defendant 
was anxious to marry plaintiff and attempted to rent a 
house, but plaintiff again stated that she would not marry 
him while his mother was living, and reiterated this state- 
ment on various occasions up to and including their last 
conversation on the subject in September, 1918. 

The reply of plaintiff, denying all allegations in the 
answer not admitted, admits plaintiff became affected 
with goitre, but that same did not appear until the en- 
gagement had subsisted for 20 years, and that said ail- 
ment did not incapacitate her for marriage; that defend- 
ant at no time disavowed his promise to marry plaintiff, 
but, on the contrary, adhered to and repeated his promise 
during the entire period of her ailment; that the afflic- 
tion was temporary and curable, and had been entirely 
and permanently cured, as defendant knew, prior to his 
breach of the engagement September 7, 1918. 

A trial of the action to a court and jury resulted in a 
verdict for the plaintiff for $22,000. Judgment was ren- 
dered thereon, and defendant appeals. 
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The chief objection by the defendant, and that most 
urged, both in the oral argument and printed brief, is to 
the giving of instruction No. 18 by the trial court, 
whereby it is claimed the court withdrew from the con- 
sideration of the jury the averment of the answer: That 
during the early part of the year 1911 the defendant was 
anxious to marry the plaintiff, and entered into 
negotiations to rent a home. The plaintiff told the de- 
fendant not to rent a home, that she would not marry him 
while his mother lived, and continually thereafter stated 
she would not marry him while his mother lived, and so 
stated in the last conversation in September, 1918. 

Instruction No. 18 is as follows: “Touching the alle- 
gation of defendant’s answer that in the year of 1911 de- 
fendant was anxious to marry plaintiff, and that plaintiff 
then stated to defendant that she would not marry him 
while his mother was living, you are instructed that this 
averment when read in connection with an allegation con- 
tained elsewhere in the answer that, by mutual agree- 
ment between the plaintiff and defendant, no time was 
ever fixed when said marriage should take place, does not 
tender the issue that the plaintiff by her own conduct 
or statements terminated the contract or engagement to 
marry in said year.” 

We are of the opinion that much more importance is 
attached to this alleged error than the situation war. 
rants. Instruction No. 18 should be considered in con- 
nection with instruction No. 16. Instruction No. 16 is as 
follows: “You are instructed that it is the law of this 
state that facts alleged in the petition and admitted in the 
answer are to be taken as true and need not be sup- 
ported by evidence. In this connection you are instructed 
that the plaintiff alleged the existence of a contract be 
tween plaintiff and defendant to marry and that defend- 
ant’s answer ‘admits that a marriage contract or engage- 
ment to marry existed between the plaintiff and defendant 
for several years prior to the commencement of this 
action.’ You will therefore accept as true without proof 


500 NEBRASKA REPORTS. [ Vox. 106 


Fellers v. Howe. 


the fact of a continuing ‘marriage contract or engagement 
to marry’ between the plaintiff and defendant for a period 
of several years prior to the commencement of this 
action.” 

That part of defendant’s auswer to which instruction 
No. 16 refers is as follows: “The defendant admits that 
4a marriage contract or engagement to marry existed be- 
tween the plaintiff and defendant for several years prior 
, to the commencement of this action, but the defendant 
alleges, by mutual agreement between the plaintiff and 
defendant, no time was ever fixed when said marriage 
should take place.” 

If instruction No. 16 was properly given, then there 
was little use or harm in giving instruction No. 18, for 
the giving of instruction No. 16 virtually superseded the 
necessity for instruction No. 18. After giving instruction 
No. 16, then instruction No. 18 was much of the nature 
of harmless surplusage, and, if error at all, was error 
without prejudice. 

Was there error in giving instruction No. 16? We 
think not. We believe the well-established rule in con- 
struing a pleading, under circumstances similar to those 
existing under which the point, in the case at bar was 
raised, requires that it be taken most strongly against the 
pleader. Gibson v. Parlin & Orindorff, 13 Neb. 292, and 
cases cited; Duval v. Advance Thresher Co., 85 Neb. 181. 

The defendant insists that the allegations referred to 
should be liberally construed, and cites in support there- 
of: McArthur v. Clarke Drug Co., 48 Neb. 899; Hartzell 
v. McClurg, 54 Neb. 313; Butts v. Kingman & Co., 60 Neb. 
224; Tacoma Mill Co. v. Gilerest Lwmber Co., 90 Neb. 
104; Keenan v. Sic, 91 Neb. 582. It is true these de 
cisions hold as contended for by defendant, but decided, 
however, apparently in pursuance of section 121 of the 
‘Code then in existence, requiring the allegations of a 
pleading to be liberally construed with a view to substan- 
tial justice between the parties. This section, however, 
has been omitted from the Revised Statutes of 1913 ap- 
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parently, and no longer appears therein, so far as we have 
been able to discover. Whether this omission occurs by 
inadvertence or otherwise we do not know; perhaps, how- 
ever, by inadvertence only. What this court would hold 
to be the rule if the question was presented under circum- 
stances similar to the cases above cited, in the absence 
of the statute, we do not now say, nor is it necessary at 
this time to determine, for the point is made now that the 
rule applied under the circumstances of the cases above 
cited, whether with or without the aid of the statute, has 
no application to the situation in the case at bar, and 
dces not abrogate the rule sought to be applied here. In 
every one of the above cases cited by the defendant we 
believe the point was raised on demurrer, in one form or 
another, usually after the case had been tried, to the suffi- 
ciency of the petition in not stating a cause of action, and 
no doubt the court very properly held, under these cir- 
cumstances, that a pleading should be liberally construed 
with a view to substantial justice between the parties. 

But that is not the situation here. Plaintiff, in the case 
at bar, is finding no fault with the part of the defendant’s 
answer in question. There is no claim that it is de 
ficient or that it is other than what it purports to be, and, 
taking it for what is claimed it plainly purports to be, 
plaintiff insists that the allegation that the defendant 
“admits that a marriage contract or engagement to marry 
existed between the plaintiff and defendant for several 
years prior to the commencement of this action” is an ad- 
mission by defendant that the marriage contract con- 
tinued throughout the period mentioned, and therefore 
was in existence up to and until the alleged breach of the 
same by defendant, shortly prior to the commencement of 
this action, and asked the court to so interpret to the jury 
this part of defendant’s answer, which the court did. If 
the rule contended for by plaintiff properly applies in this 
instance, and we think it does, then certainly the de 
fendant cannot complain of the construction placed upon 
said pleading by the court. 
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Besides, it must be remembered that before this instruc- 
tion was given the whole of the evidence in the case had 
been adduced in the presence and hearing of the court 
and. jury, and we feel perfectly justified in saying that it 
would be impossible for any one to read the record in this 
case without being convinced, by the overwhelming testi- 
mony, that this marriage contract was never renounced 
nor abrogated by either of the parties, either in 1911 or 
at any other time prior to September 7, 1918. Except 
the paragraph heretofore quoted, all of the defendant’s 
apswer seems to proceed upon this theory, and all the 
evidence, defendant’s as well as plaintiff’s, except for the 
bare statement of defendant himself, that plaintiff said 
she would not. marry him as long as hig mother lived, 
which is denied by the plaintiff, tends to demonstrate 
that such was the fact. The defendant continued there- 
after to visit the plaintiff almost daily up to the very 
day before she started for Rochester to have her opera- 
tion performed, precisely the same as he had done all the 
years before, bestowing upon her presents, affection and 
caresses as only one engaged to be married would be ex-_ 
pected to do. It is unbelievable, under the evidence, 
that either party understood that the marriage engage- 
ment had been broken at any time and that it did not 
exist at all times prior to September 7, 1918. Even 
under the defendant’s own theory and statement he con- 
sidered the consummation of the marriage contract sus- 
pended only, for in his cross-examination, after being 
asked if he did not continue to visit the plaintiff almost 
daily and bestow presents and affection and caresses upon 
plaintiff and treat her in all respects, after the incident 
of 1911, as he had done all the years before, and defend- 
ant admitting that he had, he was then asked this ques- 
tion: “Q. And while you were doing that, when you 
were doing all of that, did you consider the incident 
closed? A. I did not, I considered it closed as long as 
mother lived.” So that, under the defendant’s own theory 
or interpretation, the moment his mother died the mar- 


VoL. 106] JANUARY TERM, 1921. 503 


Fellers v. Howe. 


riage contract would be revived in all its original force 
and effect. It was only by the defendant’s own conduct 
ou and after September 7, 1918, by his abandonment of 
plaintiff and the marriage contract and his refusal to 
have anything more to do with her, that the marriage con- 
tract was broken. 

If this be the true situation, as we think it is, then the 
trial court made no mistake in its construction of that 
part of defendant’s answer contained in instruction No. 
16. If there was no error in giving instruction No. 16, as 
we think there was not, then instruction No, 18 became 
of little or no consequence, for, at most, it would leave 
the allegations of defendant’s answer referred to in in- 
struction No. 18 as amounting to no more than a specific 
denial of the existence of the marriage contract after 
1911; an allegation directly inconsistent with his ad- 
mission, as we have seen, in that part of his answer as 
construed in instruction No. 16, that there did exist “a 
continuing marriage contract or engagement to marry 
between the plaintiff and defendant for a period of sey- 
eral years prior to the commencement of this action.” 
And as such inconsistent allegation, of course, it could 
not stand. “A pleading should be construed with refer- 
ence to the general theory upon which it proceeds; and a - 
pleading should not be uncertain as to which of two or 
more theories is relied on.” Phillips, Code Pleading, sec. 
354. Also, Keenan v. Sic, 91 Neb. 582. 

But, again, we think the whole matter involved in in- 
struction No. 18 was effectually disposed of, and any 
issue that may have been tendered by the allegation of 
defendant’s answer in this respect sufficiently submitted 
to the jury by the court’s first instruction to the jury on 
the merits of the case and after a statement of the issues. 
This instruction is designated as No. 12, and is as fol- 
lows: “It is admitted by the pleadings and the testimony 
of both parties that there was an engagement or promise 
of marriage between them. Now, under the pleadings 
of this case, the burden is upon the plaintiff to prove by 
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@ preponderance or greater weight of evidence that the 
plaintiff was ready and willing to marry defendant at 
all times after said engagement and that upon or about 
the 7th day of September, 1918, the plaintiff offered to 
marry him .as she had promised and requested him to 
fulfil his promise to marry her.” 

By this instruction the trial court virtually told the 
jury that plaintiff could not recover at all unless she had 
established by a preponderance of the evidence ali of the 
facts embraced in said instruction, including the fact 
that “plaintiff was ready and willing to marry defendant 
at all times after said engagement.” The jury, by its 
verdict for plaintiff, must have found that this last-stated 
fact was true. If it did, then it perforce must have found 
that there was no broken engagement in 1911, nor at any 
other time prior to September 7, 1918. 

We are of the opinion that the exceptions to instruc- 
tions No, 16 and No. 18 are not well taken, and the same 
are therefore overruled. 

Certain medical gentlemen, Doctors Mitchell and 
Hayes, were called to testify in behalf of plaintiff, and to 
each was put a question, hypothetical in form, in sub- 
stance, as follows: In a case where there has been more 
or less persistent courtship of a girl, beginning at the 
age of about 16, with an engagement to marry at 19, to 
a man ten years her senior, and this courtship continued 
from that period until she reaches the age of 40, she re- 
maining a virgin and unmarried, what would be the 
natural effect of that experience on such virgin woman, 
ag to her physical and nervous health, of the breaking of 
the engagement to marry by her affianced, and upon being 
told by him that he would not marry her? 

To this question the defendant objected as invading 
the province of the jury, not a proper matter for expert 
testimony, and as immaterial and irrelevant. The ob- 
jection was overruled, and Doctor Mitchell answered as 
follows: “I am not an authority on love and courtship, 
but I do know this: That there isn’t anything that would 
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so upset the nervous system as love affairs and a broken 
engagement, whether in a woman or in a man; I think 
nore in a woman than in a man.” Doctor Hayes, to 
whom was propounded a similar question, answered, over 
a similar objection, as follows: “The effect might be de- 
cidedly exhaustive to her nervous system.” The plaintiff 
then asked the witness: “Now, what would you say 
would be the natural tendencies of that experience?” To 
which the witness answered, over a like objection by de- 
fendant: “The natural tendency would be that the girl 
was suffering a depression, nervous depression, and a 
more or less nervous exhaustion.” F 

The chief objection to these questions, as we view it, is 
the meagre foundation laid for expert testimony on the 
subject. We think plaintiff should have been required, 
first, to show what the actual physical and nervous health 
of the plaintiff was at the time she received the knowl- 
edge of the broken engagement, and then to have asked 
these witnesses, upou conditions shown, what would be 
the natural ‘and probable effect on her physical and 
nervous health of a sudden knowledge of a broken en- 
gagement. Tor it is evident that all persons are not af- 
fected alike, under like circumstances. It depends much 
upon the nature and temperament of the individual as to. 
how such an incident as the one in question would affect 
such individual. One might be prostrated with grief fo!- 
lowed by serious physical and mental illness, more or less 
enduring, while another might accept it with comparative 
indifference. Nor does the same cause always produce 
the same effect upon the same person; it depends many 
times upon the particular condition’ of the physical and 
nervous health of the individual at the time, as also the 
circumstances under which the incident occurs. __ 
- But, with all this admitted, are the answers, as given 
by the witnesses, prejudicial to the defendant, so prejudi- 
‘cial as'to require a reversal of the case? We think not. 
Conceding, as we may, the meagre basis supplied in this 
instanee for the introduction of expert testimony, never- 
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theless we think that it cannot be said the situation was 
one entirely destitute of ground upon which evidence of 
this character might be admitted. It is but fair to as- 
sume that, by and through his observations and experi- 
ences in more or less constantly treating persons who 
have undergone an experience, or like experience, indi- 
cated by the facts involved in the hypothetical question, 
a practicing physician must gain some knowledge of the 
natural and probable effects such an experience would 
have upon the physical and mental health of such per- 
sons, which the average layman would not possess. This 
is all that is required, under the authorities, to entitle 
such evidence to be received. It is in evidence also that 
both these physicians had a long personal acquaintance 
with the plaintiff; Doctor Mitchell knowing and treating 
her occasionally ever since she was two years old, and 
Doctor Hayes having a personal acquaintance with her 
for at least 30 years. With this fact in the minds of the 
-Witnesses when they testified, as it doubtless was, the 
danger of any mistake in their answer, as applicable to 
the instant case, would be reduced to the minimum. We 
do not believe such error obtained in the introduction of 
this testimony as requires a reversal of the case, and the 
exceptions thereto are therefore overruled. 

Complaint is also made that the court erred in admitting 
evidence of defendant’s reputed wealth. Evidence was re- 
ceived from at Jeast three witnesses as to defendant’s 
reputation for credit and pecuniary wealth in the com- 
munity in which he lived in September, 1918. But this 
was followed by instruction No. 25 to the jury: “That 
said evidence was not admitted for the purpose of prov- 
ing defendant’s ability to pay damages, but as tending to 
show the condition in life which the plaintiff would have 
secured by consummation of the marriage -contract.” 
There was no error in receiving this evidence, when lim- 
ited, as it was, in its effect and purpose, by the above 
instruction. Stratton v. Dole, 45 Neb. 472, and cases 
therein cited. Besides, this evidence was followed by 
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further evidence of the same witnesses and others as to 
defendant’s actual wealth, and in no instance, we be- 
lieve, did the amount of his reputed wealth exceed that 
given as the amount of his actual wealth, and neither is 
anywhere materially disputed by the defendant. This 
assignment must also be overruled. 

Upon the the assumption that the defendant has 
properly interposed the alleged existence of plaintiff's 
physical and mental illness as a defense to this action, 
he objects to certain instructions given and others refused 
on that phase of the case. There may be some question 
as to the theory upon which defendant was entitled to 
have this phase of his defense considered at all. It is 
true he recounts at considerable length in his answer the 
irritability. of plaintiff, her physical, nervous and mental 
illness, unfitting her for the marital relation, and he and 
others testified to these facts as existing subsequent to 
and including the year 1916, but he nowhere, at any time, 
assigned this asa reason for refusing to marrying the 
plaintiff; but the sole and only reason assigned for his 
refusal, either in his answer or his evidence, up to and 
including September 7, 1918, the date of the last con- 
versation between them on the subject, is that plaintiff 
refused to marry defendant so long as his mother lived. 
So it would seem that the only theory, if any, upon which 
defendant is entitled to. avail himself of the defense of 
_ plaintiff’s impaired health is a recognition of the present 
existence of the marriage contract, but that he ought not 
to be held liable for its breach because of plaintiff’s unfit 
physical condition, and it is upon this theory only we 
feel warranted in considering this phase of the case. 

The chief objections interposed by defendant on this 
branch of his case are to instructions No. 13 and No. 22, 
given by the court on its own motion, which may be con- 
sidered together. Instruction No. 13 is as follows: “The 
defendant alleges that the plaintiff, in September, 1918, 
was afflicted by a disease that rendered her unfit for the 
marital relation. The burden of proof is upon the de- 
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fendant to prove by a preponderance of the evidence that 
the plaintiff was at that time afflicted by some disease 
that unfitted her permanently for the marital relation, 
and unless the defendant has so satisfied you by a pre- 
ponderance of the evidence you should find against the 
defendant on such issue.” 

Instruction No. 22 is as follows: “In order that an 
illness of one of the parties to a contract to marry con- 
stitute a justification or excuse for the renunciation of 
the contract or refusal of the other party to consummate 
the marriage, it is necessary that such illness be perma- 
nent and incurable.” 

At first, we were strongly impressed with the belief that 
the giving of these instructions, particularly instruction 
No. 22, was error for which the case must be reversed. 
Upon mature consideration of the whole case, as re- 
flected by the evidence, however, we conclude that the 
objections should be overruled. It is contended by the 
defendant that when the court instructed the jury, in 
instruction No. 13, that, before the defendant could avail 
himself of the defense pleaded, it was incumbent upon 
him to prove that at the time in question the plaintiff 
was afflicted with some disease which unfitted her perma- 
nently for the marital relation, and when, in instruction 
No. 22, the court told the jury that, in order that an ill- 
ness of one of the parties constitute a justification for 
the refusal of the othev party to constunmate the mar- 
riage, it is necessary that such illness be permanent and 
incurable, is going too far beyond the rule established by 
the great weight of authority on this question. We 
think we will agree with the defendant that the court 
probably erred in requiring it to be shown that the al- 
leged illness of plaintiff was permanent and incurable. 
We think the better rule in such case is something like 
this: Where disease or physical disability rendeving it 
unsafe or improper to marry has developed in either 
party to the contract, without intervening fault on the 
part of the other, subsequent to the making of the con- 
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tract and before its consummation by marriage, such 
other party will be required to wait a reasonable time for 
a cure to be effected, and if such disease or disability 
. proves to be of a permanent character, may refuse to 
carry out the contract. See 9 C. J. 339, sec. 31, and cases 
cited. But, as before stated, we think this case should 
not be reversed because of the error complained of. If 
with or without these instructions a verdict for plaintiff 
is the only verdict that could be rendered by the jury 
under the evidence, the case will not be reversed because 
of an erroneous instruction. Stratton v. Dole, 45 Neb. 
472, The evidence imperatively demands a verdict for 
plaintiff in some amount, and the instructions referred 
to could not affect the amount. 

In this connection it is perhaps proper to give a brief 
statement of what the evidence shows in regard to plain- 
tiff’s illness and the facts and circumstances surrounding 
the same. The undisputed evidence shows that in the 
spring of 1916, and after the contract of marriage be- 
tween plaintiff and defendant had existed for nearly 20 
years, during which time the plaintiff enjoyed almost 
perfect health, she became seized with pains in her neck, 
which gradually grew more severe and which caused her, 
at times, to be exceedingly irritable and nervous, with 
more or less loss of appetite, and so continued up to 
about July, 1918, although at-no time, however, was she 
not able to be “up and about.” In attempts to discover 
the nature of her illness she visited and consulted phy- 
sicians in Lincoln, Chicago, and the Mayo Brothers at 
Rochester, Minnesota, but without, at that time, gaining 
further knowledge of the true cause of her ailment. She 
then visited California, where she spent some time with 
the hope that a change of climate would benefit her 
health, returning, however, but little improved. Some 
time thereafter it was discovered she was afflicted with 
goitre, and after advising with defendant’ what to do, 
stating that she would do whatever he said, in the month 
of June, 1918, she returned to the Mayo Brothers at 


© 


510 : NEBRASKA REPORTS. [ VoL. 106 
' Fellers v. Howe. 


Rochester, where an operation for the removal of the 
goitre was performed, and where she remained under the 
doctor’s treatment for a period. of ten weeks, returning 
to her home at the end of that time, so runs the evidence, 
feeling “good and very happy.” Doctor Mitchell, having 
examined the plaintiff after her return, testified that the 
goitre had been removed so that there was no longer any 
enlargement of the neck, and that the illness had in no 
way incapacitated her for the consummation of marriage 
or the performance of the malriage functions, including 
maternity. . 


It is undisputed that during the whole period of her 
illness, except for the short time plaintiff was absent from 
home for the purposes above stated, the defendant visited 
plaintiff almost daily, accompanied her and her sister on 
their trip to California, corresponding with her in her 
absence, and treated her with love and endearment in all 
respects as he had done throughout this especially long 
engagement, cven up to the very evening before her de- 
parture for Rochester for the operation, when, as always, 
he bestowed upon her the embraces: and caresses of a 
lover; yet never once, then or at any other time, intimated 
that he desired any modification of the marriage contract; 
but, on the contrary, upon an occasion shortly before her 
departure for Rochester, the plaintiff, in speaking to de- 
fendant of her illness, and stating to him that, if he ever 
got tired of her or came not to care for her, she hoped he 
would tell her so and they would fix matters up in some 
way, the defendant made answer, as testified to by plain- 
tiff, “He said he never would give me up as long as there 
was a breath in my body.” It was not until plaintiff re- 
turned from Rechester “good and very happy,” as plain- 
tiff and others testified, that defendant manifested a dis- 
position to have no further relations with her and to 
aban.lon the engagement. Under these undisputed facts 
and circumstances, we submit that the only verdict that 
could be rendered is one for plaintiff, and, that being 
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true, the objections to the instructions last -referred to 
will be overruled. ; ; 

Objections are made to a number of other -instructions 
directed to the merits of the case, but to comment on 
each separately would extend this opinion to an unneces- 
sary length. Suffice it to say they have all been ex- 
amined and considered, aud we find no error in any or all 
of them to justify criticism. 

Again, objections are made to numerous so-called “in- 
structions,” but which, although paragraphed and num- 
bered, consist simply of a recital of facts alleged in the 
pleadings. Some of these, however, contain averments of 
the pleadings to support which no evidence was offered. 
This is not good practice and ought to be avoided, as far 
as possible, and the court should submit to the jury only 
such issues in support of which at least some evidence 
has been admitted. 

The final objection of defendant is that the verdict is 
excessive, and to such an extent as unmistakably shows 
passion and prejudice on the part of the jury that ren- 
dered it. While the amount awarded may be somewhat 
more than should be permitted to stand, we are not of the 
opinion that it is excessive to such an extent as indicates 
passion or prejudice on the part of the jury, demanding a 
retrial of the case, or that, under the rule, forbids this 
court from properly adjusting the amount to be awarded. 

There is no doubt but the plaintiff is entitled to a sub- 
stantial sum for the breach of this contract. She gave up 
more than 20 years of her young life to the defendant’s 
courtship of her, materially aiding him in his business 
and social life, throughout this long period, excluding 
herself in the meantime from the attentions of all others 
and the opportunities which might have been hers to con- 
tract marriage with another, until now she has reached 
an age quite beyond the ordinary marriageable age of a 
maiden. ‘On the other hand, it must be said to the credit 
of the defendant that throughout all the years of his en- 
gagement, to plaintiff his relations with her have never been 
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other than honorable, kind and indulgent in every respect 
until the final breach occurred. 

The evidence shows both the reputed and actual wealth 
of the defendant, at the time ‘of the breach, to be all the 
way from $50,000 to $75,000. The actual wealth of de 
fendant is by no means the sole basis on which damages in 
a case of this nature are to be measured, but it is a cir- 
cumstance which will be considered in fixing a proper 
amount. We are of the opinion that justice will be fully 
subserved by a reduction of $5,000: from the judgment as 
awarded, leaving a judgment of $17,000 as the amount to 
be recovered. 

The order will therefore be that, if within 20 days from 
the filing of this opinion the plaintiff file in this court a 
remittitur of $5,000, the judgment so reduced will be 
affirmed; otherwise, the case will stand reversed and a 
new trial ordered. 

AFFIRMED ON CONDITION. 


ALpDRICH, J., dissents. 


BARNEY MCSHANE, APPELLEE, V. CORNELIUS MURRAY ET 
AL., APPELLANTS. 


Ficep Juty 7, 1921. No. 21682. 


1. States: AcTriox: Walver. Where by its Constitution the state is 
immune from suits against it except as the legislature otherwise 
provides, the immunity thus provided cannot be waived by a 
voluntary general appearance in the case and a participation in 
the trial thereof upon its merits by the attorney general in an 
unauthorized action brought against the state. 


UNAUTHORIZED AcTions. A decree rendered against the 
state under the circumstances above stated is void as against the 
state, and upon appeal to this court will be vacated and set aside 
in so far as the same seeks to bind the state. 


3. Dismissal and Nonsuit. Such dismissal of the state from the litiga- 
tion, however, does not affect the action against other defendants 
against whom the plaintiff had a right to maintain a suit. 
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4. Boundaries: EsTaBLisHMENT: SUFFICIENCY oF Evinence. In a dis- 
pute arising between plaintiff and defendants as to the true 
boundary line between their adjoining lands, the sole question de- 
pended upon the genuineness of a certain alleged original govern- 
ment quarter corner. The trial court found for the plaintiff and 
established the corner as contended for by the plaintiff. Evi- 
dence examined, and held to support the decree of the lower court. 


Aprran from the district court for Sheridan county: 
WittiaM H. Wersrover, JubGE. Affirmed in part, and 
reversed in part. 


Clarence -. Davis, -\ttorney General, and Mason 
Wheeler, for appellants. , 


J. b. Gilmore and J, H, Edmunds, contra, 


Heard before Mornissey, C.J., ALDRICH, FLANSBURG and 
Rose, JJ., Dickson and Trovr, District Judges. 


Troup, District Judge. 

This is a suit for an injunction. Vlaintiff is the owner 
and in possession of the southeast quarter of section 25, 
township 32, range 46, and defendant, Cornelius Murray, 
is the lessee and in possession of the north half of section 
36, same township and range, and all in Sheridan county, 
Nebraska; the latter description being a part of the 
school land owned and leased by the state of Nebraska 
and coming to the defendants Murray in 1911 through 
mesne assignments of the lease, and lying immediately 
south of said section 25. 

A dispute having arisen betweén’ the plaintiff and de- 
fendant Murray as to the location of the true boundary 
line between the two sections, and plaintiff claiming that 
the defendants were undertaking to enter upon and .culti- 

‘ate a portion of the land lying within the disputed 
tract, but which plaintiff alleges belongs to him, he in- 
stituted this action in Apri], 1917, to enjoin the “defend. 
ants from so doing. Upon pr esenting plaintifi’s petition 
to the judge of the district court for Sheridan county, a 
restraining order was issued against the defendants ac- 
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cordingly, and the same remained in force and _ effect 
until the final decree in June, 1920. 

At the commencement of the action, Cornelius Murray 
and John Murray, only, were made defendants. A year 
thereafter, however, but without leave of court to make 
additional parties defendant or to issue summons there- 
for, a summons was issued against and served upon the 
state of Nebraska, commanding it to answer it in’ the 
usual time thereafter. 

None of the defendants having answered, on February 
5, 1920, the court entered an order requiring all defend- 
ants to answer the petition of the plaintiff on or before 
March 8, 1920. Without interposing any objection to 
the action thus taken by the plaiutiff in seeking to bring 
the state into the litigation, on February 20, 1920, the 
state filed its answer, setting out the fact that the state 
was the owner of the land referred to in section 36; that 
it had leased the same to its codefendants herein and put 
them in possession thereof; that it had theretofore caused 
said land to be surveyed, and that the disputed tract falls 
within the boundaries of section 36, and asked that plain- 
tiff's action be dismissed. At about the same time the 
defendants Murray filed their joint answer, in which they 
set forth substantially the same facts as contained in the 
answer of the state. The plaintiff replying denied all new 
matters set forth in the respective answers. 

A trial was had to the court, and on June 17, 1920, a 
final decree was rendered by the court, finding generally 
for the plaintiff and against all the defendants; found 
the boundary line between the two sections to be as 
claimed by the plaintiff; found the corner designated in 
the evidence as the “McShane” corner to be the location 
of the original government quarter corner, and established 
the same as such by the decree, and made the restraining 
order theretofore granted a perpetual injunction. The 
defendants appeal. 

The appellants first contend that the plaintiff has no 
lawful right or authority to sue the state in an action like 


or 
~ 
or 
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the present one and was without authority or legal right 
to make it a party to the litigation, and cites authorities 
in support thereof. We are constrained to hold that the 
position of the state on this point is well taken and must 
be sustained. Section 22, art. VI, of the Constitution of 
Nebraska, provides: “The state may sue and be sued, 
and the legislature shall provide by law in what manner 
and in what courts suits shall be brought.” Under this 
provision, of course, no action can be brought against the 
state unless and until the legislature has so provided. 
The legislature of the state has acted in pursuance of this 
provision of the Constitution and has specified certain 
classes of actions which may be brought against the 
state. Rev. St. 1913, sec. 1177. In the case of State v. 
Stout, 7 Neb. 89, this court held that the section of the 
statute above referred to “covers all the various claims 
and demands on which the state may be sued.” See, also, 
State v. Mortensen, 69 Neb, 376. It is quite evident that 
the action at bar is not one within any of the classes 
mentioned in said section of the statute, and we are not 
cited to, nor are we aware of, any other provision enacted 
by the legislature since, which would authorize the main- 
tenance of an action In the nature of the one at bar 
against the state. Indeed, judging from the entire silence 
of plaintiff’s brief on the subject, we assume that plaintiff 
is not resisting this claim made on the part of the state. 
OF course, if the plaintiff had no authority or legal right 
to make the state a party to this action or maintain this 
suit against it, the voluntary appearance by the attorney 
general in behalf of the state and his failure to object to 
.the jurisdiction of the court over the state did not, and 
could not, in any wise bind the state so as to make the 
decree rendered against it of any validity. The exception 
of defendants in the particulav stated is therefore sus- 
tained, and so much of the decree of the lower court as 
purports to adjndicate the matters in suit against the 
state is vacated and set aside and the action as against 
the state dismissed. 
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‘However, a dismissal of the state from the litigation 
does not affect the action as to the other defendants. 
The plaintiff would still have the right of action against 
them personally to restrain them from taking possession 
of premises already in the possession of plaintiff. And 
this brings us to a consideration of the case upon its 
merits. © 

In 1882 a government survey was made of the two sec- 
tions involved in this controversy and adjacent sections, 
at which time the section corners and some, perhaps all, 
of the quarter section corners were Jocated and marked. 
his dispute as to the location of the true boundary line 
having arisen, the defendants Murray, in the year 1914, 
applied to the state commissioner of public Jands and 
buildings to have the correctness of the former survey of 
section 36 tested, in pursuance of the provisions ot sec- 
tions 5568, 5564, and 5566, Rev. St. 1913. In pursuance of 
the authority conferred by these provisions of the statute, 
the commissioner of public lands and buildings delegated 
one 1. C. Simmons, then deputy state survever, to make a 
retracement survey of these lands with a view of definitely 
establishing the boundary line betweeu the two sections. 
In March, 1914, Simmons made a retracement survey and 
filed his report thereof accompanied by a blue-print or 
diagram of the premises, a copy of which, with the various 
notations thereon, being attached to the record herein. 
The chief and about the only point of contention now is 
which one of the two points shown upon this plat is the 
original government quarter corner, that marked by the 
red letter “A° and designated in the evidence as the 
“McShane™ corner, or the one marked by the red letter . 
“B” and designated in the evidence as the “Simmons” 
corner. As before stated, the court found the “MeShaue" 
corner to be the true one and so decreed. Deputy state 
surveyor Simmons in his retracement survey‘ in 1914 
rejected the McShane corner as not being an original 
govcrnment quarter corner, and established what he 
claimed should be the original government quarter corner 
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at “B” or Simmons corner. The statute above referred 
to (section 5564) provides that, when such survey shall 
have been made and properly approved, filed and re- 
corded, it “shall be prima facie evidence of the correct- 
ness thereof.” Is the prima facie case thus made, to- 
gether with such other testimony introduced tending to 
support it, overcome by direct and positive evidence 
against its correctness? We think it is. 

The plaintiff testified that in the year 1885 (three ycars 
after the original survey was made) he, with other mem- 
bers of the McShane family, first went into possession of 
the seutheast quarter ot section 25 as homesteaders and 
has occupied it ever since; that sometime in July, 1885, 
he first discovered the now so-called “McShane™ corner, 
has been familiar with it ever since, and described it as 
consisting of two pits and a mound, just the same as all 
the other government corners and corresponding in line 
with other government corners to the west; that they 
built their house about 20 or 30 rods north of this quarter 
corner; that a number of years later one Ball, the then 
county surveyor of Sheridan county, was engaged by 
them to do some surveying in that vicinity, and at that 
time they had him build np this corner a little more and 
dug out the pits tu do it with, and that Ball at that time 
put a brick in the mound, but, with this exception, left it 
just the same as it was before and as it has been sinée. 
John McShane, brother of the plaintiff, corroborated the 
plaintiff in his evidence in all material respects. 

Witness Sage testified that in the year 1887 he leased 
the schoo! section in question for a forse pasture, and, in 
endeavoring to locate its boundaries in compatiy with the 
plaintiff, the plaintiff at that time showed him the qnar- 
ter corner now called the “McShane” corner, that he 
examined it and took it to be a government corner, but 
because it was a short section he abandoned the lease. | 

Witness Linden testitied that his homestead was just 
east of the school section, where he had lived since 1884; 
that he was acquainted with the boundary lines and sec- 
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tion corners in that vicinity; that he first saw what is 
called the “McShane” quarter corner in 1885, and that 
it looked to him like all the rest of the quarter corners 
around there, and was in line with the rest of the corners 
to the west, but not with those to the east. 

Surveyor Simmons, called in behalf of the defendants, 
testified that he had been surveyor and civil engineer 
since 1875 and had done a great deal of retracement of 
old lines; that he had made the retracement of the 
boundary line of section 36 in this case; that, after locat- 
ing the four original government section corners, he went 
to and examined the corner now called the “McShane” 
quarter corner, which he said seemed to have been re- 
cently built, and had two large pits and a mound with a 
brick in it, which he said compared with other corners 
established by former county surveyors, and that the gov- 
ernment did not use bricks in establishing its corners. 
Upon being asked: “Did the physical marking of the 
McShane corner ditfer in auy other way from the mark- 
ings of government corners?” he answered: “I don’t know 
as it does, I don’t recall any special features.” Being of 
the opinion that the quarter corner called the “McShane” 
corner, marked “A” on the plat, was not the original goy- 
ernment corner, Simmons rejected if and located the 
quarter corner at the point marked “B” on the plat and 
called the “Simmons” corner. 

Witness McCarthy testified that he had been a surveyor 
since 1868, and is the present county surveyor of Sheridan 
county; is familiar with the corners of section 36; first 
saw the McShane corner about ten years ago; consisted of 
two pits and a mound with a brick in it; pits were large 
and were in northeast and southwest direction, and, after 
making some ineasurements respecting it, thought some- 
thing peculiar about it and could not give it credit for 
being the original corner. 

Cornelius Murray, one of the defendants, testified that 
he had lived in Sheridan county for 35 years, and on 
section 36 since 1911; is familiar with the government 


VoL. 106] JANUARY TERM, 1921. 519 


MeShane vy. Murray. 


corners of 36; first saw the McShane corner about 1900; 
in June, 1885, he and the plaintiff herein, having located 
the northeast government corner of 386, secured a sur- 
veyor’s chain and chained pretty straight west for half 
a mile to locate the quarter corner, but could not find it, 
although they hunted all around, and is positive it was 
not there in June of that yeav. 

Three other witnesses testified on behalf of the de- 
fendants. One who had lived in the vicinity since 1884 
said he first saw the McShane corner in 1890, but could 
not say it was not there before. Another who lived in 
the neighborhood since 1905 said he first saw it about 
ten years ago. Another who had lived in the vicinity 
since 1887 first saw the McShane corer sometime in the 
nineties. This closes the testimony ou the subject except 
a few field notes which will be referred to presently. 

Of course, the testimony of these witnesses who say 
they did not see the McShane corner until a gveater or 
less number of years after 1885, but who had never en- 
ceavored to see it and had no interest in its discovery 
ov location, avails little or nothing as against the posi- 
tive evidence of persons who actually did see it in 1885 
and have been familiar with its existence ever since that 
time. So it seems to us that we are compelled either to 
find that the four witnesses—the plaintiff, his brother, 
Sage, and Linden—swore falsely, or accept as a fact con- 
clusively established that the McShane corner, such as it 
was, was in existence at the point claimed by the plaintiff 
as early as 1885 at least. If so, what proved fact or even 
suspicion under the evideuce justifies a finding that said 
corner is not a genuine government corner? The defend- 
ants have introduced certain field notes of the 1882 sur- 
vey which they claim are in corroboration of their theory. 
It is doubtful whether in this case recourse may be had 
te the field notes to contradict the genuineness of the 
McShane corner as established by the evidence. The case 
of the State r. Ball, 90 Neb. 307, seems to announce the 
correct rule in this respect: 
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“Monuments erected by the government surveyor to 
mark the section corners according to his survey will 
control, although in conflict with his field notes. If the 
monuments have been obliterated, but their location can 
be ascertained from a consideration of the testimony of 
witnesses who know and testify to the fact, the site thus 
established will control. If the monuments have been de- 
stroyed and their original location caunot be established 
by other proof, recourse may be had to the field notes of 
the original survey.” 

he McShane corner was discovered in the summer of - 
1885, but three years after the original survey, and at the 
time when and by the first settlers who went upon that 
land and all described it as looking like all the other gov- 
ernment corners. It has never been obliterated or de- 
stroyed, but has been a known corner ever since. Under 
the rule above stated it would seem that the field notes 
cannot be permitted to displace a fixed corner thus estab- 
lished. Besides, the ficld notes are not corroborated by 
the discovery of a monument of any character, pits, 
inounds, sandstone or anything else in the vicinity of the 
so-called “Simmons” corner, although no doubt diligent 
search has been made for the same. It is true that the 
line connecting the McShane corner with the northwest 
and northeast corners of the section is not a straight 
line, and that, to ow’ minds, is the strongest evidence 
against the genuineness of the McShane corner, but 
neither will courses and distances be allowed to prevail 
over original government corners convincingly estab- 
lished by evidence. We have much respect for the opin- 
ions of the witnesses Simmons and McCarthy as practical 
and experienced surveyors and believe they honestly en- 
tertain a doubt that the so-called McShane corner is the 
true original government corner, but we think the evi- 
dence does not support such doubt. We think the decree 
of the lower court, as to the defendants other than the 
siate, was right and should be affirmed. 

As before stated, so much of the decree of the lower 
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court as purports to adjudicate the matters in suit 
against the state of Nebraska is vacated and set aside and 
the action as against the state dismissed. As to’ the 
other defendants, the decree is affirmed. 

JUDGMENT ACCORDINGLY. 


DANIEL H. BURTON, APPELLEB, VY. LINCOLN TRACTION CoM- 
2 3 
PANY, APPELLANT. 
Firep Jcry 7, 1921. No. 21701. 


1. Negligence: QuESTION ror Jury. “Issues as to the existence of 
negligence and contributory negligence, and as to the proximate 
cause of an injury, are for the jury to determine, when the evi- 
dence as to the facts is conflicting, and where different minds 
might reasonably draw different conclusions as to these questions 
from the facts established.” City of Omaha v. Houlihan, 72 Neb. 
326, 


2. 3 . Evidence in the case at bar examined, and held, 
the same required the application of the rule above quoted. 


APPEAL from the district court for Lancaster county: 
WILLARD EE. STEWART, JUDGE. Affirmed. 


Hall, Baird € Williams, for appellant. 
Hl. N. Mattley, contra. 


Heard before Morrissey, C.J., ILanspure aud Rosh, 
JJ., Dickson and Trour, District Judges. 


Troup, District Judge. 

The plaintiff, Daniel H. Burton, brings this action 
against the defendant, Lincoln Traction Company, to re- 
cover damages fur personal injuries to himself alleged 
to have been sustained through the negligence of the de- 
fendant company by a collision of one of the defendant's 
street cars with plaintiffs team and wagon at the inter- 
section of Twenty-seventh and W streets in the city of 
Lincoln. 
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The negligence charged against the defendant is that, 
just before and at the time the accident happened, it 
was running its car atan unreasonable and reckless rate 
of speed, and that it was negligent in the operation of said 
car in that it failed to keep the same under proper con- 
trol as it approached the intersection where the accident 
occurred, and although the plaintiff, before and at the 
time he entered upon siid intersection, was in plain view 
of the defendant’s motorman operating said car, he negli- 
gently failed to reduce its speed or give plaintiff timely 
warning of the approach of said car, thus colliding with 
plaintiff's wagon and injuring the plaintiff. 

The defendant, answering, denies the averments of 
begligence attributed to the defendant, and alleges that 
the injuries received by the plaintiff were due to the 
neghgence of the plaintiff in attempting to cross the de- 
fendant’s track in front of the defendant’s moving car 
under such ciretinstances that it was impossible for the: 
operator of said car to avoid the accident. 

The reply of plaintiff denies the allegations of the 
answer attributing negligence to the plaintiff. A’ trial 
uf the case before conrt and jury resulted in a verdict 
and judgment for plaintif, from which defendant appeals. 

The defendant having made a motion for a directed 
verdict at the close of plaintiff’s evidence, and renewing 
the same at the close of all of the evidence, and making a 
like complaint on its motion for a new trial, which mo- 
tions were all overruled, now submits three assignments 
of error, but all of the same import, which may be 
summed up in the single statement: “That the testimony 
in the case established the gross negligence of the plain- 
tiff and failed to establish any negligence on the part 
of the defendant.” Tt seems to be agreed by both the 
plaintiff and the defendant, in which agreement this court 
concurs, that the above proposition, in turn, resolves itself 
into the question whether upon the whole case the evi- 
dence was such as required its submission to the jury, or 
should a verdict have heen directed for the defendant. 
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It is in evidence that when plaintiff drove his team and 
wagon across the defendant’s track about 100 yards south 
of the intersection where the accident happened, for the 
purpose of driving north on the right-hand side of the 
street, he looked both north and south and saw no car at 
all to the south and was certain there was none nearer 
than Vine street, 100 yards away. He then drove north on 
Twenty-seventh street parallel with defendant’s track 
at the rate of about 4 or 5 miles an hour for the distance 
of about 150 feet, which took him to the intersection of 
‘T'wenty-seventh and W = streets, where the accident oc- 
curred. It is admitted by the plaintiff that he did not again 
jook south for an approaching street car before venturing 
to cross defendant’s track at the W street intersection. 
This fact alone, however, is not necessarily conclusive 
evidence of negligence. It depends much upon what con- 
sideration should be given to the fact that the plaintiff 
had looked for street cars to the south a’ moment or two 
liefore and saw none. In the case of Fairbanks v. Bangor, 
O. € O. R. Co., 95 Me. 78, it is said: “There is no abso- 
lute rule of law that a person riding along a street must 
‘look and listen for an approaching car before entering 
upon the track of an electric railway. Whether his fail- 
ure to look and listen amounts to negligence must be de- 
termined from all the facts and circumstances proved.” 
See, also, Robbins v. Springfield Street Rh. Co., 165 Mass. 
30; Watson v. Boone Electric Co., 163 Ia. 316; Callett v. 
Central California Traction Co,, 36 Cal. App. 240; Wal- 
lenburg v. Missouri P. R. Co., 86 Neb. 642. 

But, even assuming that the act of the plaintiff in at- 
tempting to cross the intersection under the circum- 
stances he did was negligence on his part, neither would 
this fact alone necessarily bar plaintiff’s right to recover. 
The plaintiff’s right to recover would still depend upon 
the conduct of the defendant and the manner in which 
it operated its car in approaching the intersection while 
plaintiff was in the act of making the crossing, and 
whether the defendant was negligent or not in the opera- 


e 
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tion of its car at this point, under all the facts and cir- 
cumstances disclosed by the evidence. “Negligence of 
JJaintiff in driving across a street railway track without 
stopping to look and listen will not excuse the company 
from its duty to use reasonable diligence to stop its car 
after discovering the perilous situation, and if its failure 
to do so, after seeing the danger, directly and immediately 
causes an injury to him, the company may be.held liable 
for such injury.” Omaha Street R. Co. v. Larson, T0 Neb. 
591. See, also, WeNennan v. Omaha & C. B. Street R. 
Co., 97 Neb. 281. This was the rule of law even when 
any act of contributory negligence of the plaintiff would 
bar recovery. /farris v. Lincoln Traction Co., T8 Neb. 
681, A double reason exists for the recognition of the 
rule at this time, in view of the comparative negligence 
statute. Rey. St. 1913, see. 7892. 

The motorman in charge of the operation of defendant’s 
car testified that he first saw the plaintiff when he came 
out of the Jumber yard with his team and wagon and 
crossed the street to the right-hand side thereof and pro- 
ceeded northward at the time the defendant’s car was 
crossing Vine street, 450 feet to the south, and that he’ 
had the plaintiff in plain view from that time until the 
collision at or near the intersection of W street; that he 
was rmmning from 8 to 10 miles an hour and could stop 
his car, when running at that rate of speed, within 25 or 
30 feet; that when within about 35 feet of the plaintiff 
he sounded the gong, and that when it became apparent 
that plaintiff was attempting to cross the track the car 
was between 20 and 25 feet away from plaintiff’s wagon, 
“then I applied the air, that is all there is to it;” that 
the defendant’s car then hit the wagon, but not hard 
enough to jolt it much, and the car stopped exactly where 
the wagon was hit. 

The plaintiff testified that he was upon the crossing 
when he first saw defendant’s car; that his attention was 
first attracted to it by the ringing of the bell, and which 
seemed to him at that time was about 50 or 60 feet away, 
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but that it was upon him in an instant; that the car hit 
his wagon two times, and that it was the second time that 
caused him to be thrown from the wagon and injured. 

Other witnesses also testified to different versions as to 
how the accident happened, but we think enough has been 
stated to show that there was such a conflict in the eyvi- 
dence’ upon material issues as to require a submission 
of the case to the jury. ‘Issues as to the existence of neg- 
ligence and contributory negligence, and as to the proxi- 
mate cause of an injury, are for the jury to determine, 
when the evidence as to the facts is conflicting, and where 
different minds might reasonably draw different conclu- 
sious as to these questions from the facts established.” 
City of Omaha v. Houlihan, 72 Neb. 326. See, also, 
Kafka v, Union Stock Yards Co., iu Neb. 331. 

We think the conflict in the evidence in the case at bar 
required the application of the rule above quoted. The 
trial court submitted all the issues concerning which 
there was a conflict of testimony to the juvy by appro- 
priate instructions, to which no complaint is made. We 
think the court did not err in so doing, and the judgment 
below is, therefore, — 

AFFIRMED. 


STOCKMEN’S STarh BANK, APPELLEB, v. H. G. Fisumr, 
; APPELLANT. 
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1. Bills and Notes: Bona Fipe Purcuaser: Insurance Premium 
Nore. Where the statute provides that “it shall be unlawful for 
any company or agent thereof to hypothecate, sell or dispose of a 
promissory note, received in payment for any part of a premium 
on a policy of insurance applied for under the provisions of this 
chapter, prior to the delivery of the policy to the applicant” (Rev. 
Si, 1913, sec. 3291), and it appears from the testimony that the 
applicant for insurance executed and delivered his note to the 
agent for the insurance company for the premium therefor, which 
agent almost immediately, and before the policy of insurance had 
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been delivered to the applicant, sold and transferred said note to 
the plaintiff bank, with full knowledge on the part of said bank of 
the purpose for which said note had been given, and that the 
policy, for the premfum on which said note had been given, had 
not been delivered to the maker of said note, held, that plaintiff 
was not a bona fide holder of said note and could not recover 
thereon. 


Cases Distinguished. The cases of Citizens State Bank v. Nore, 67 
Neb. 69, and Bank of College View v. Nelson, ante, p. 129, re- 
ferred to in the opinion, commented upon, and distinguished. 


She 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, JupGe. Reversed. 


W. A. Stewart and John I. Linderman, for appellant. 
George C. Gillan, contra. 


Heard before Morrissey, C.J., LANSBURG and Rose, 
3J., Dickson and Troup, District Judges. 


Troup, District Judge. 

This is an action upon a promissory note for $165.75, 
which plaintiff alleges was executed and delivered to one 
ry A. MeCrystal on April 30, 1919,due September 1, 1919, 
and by MeCrystal sold and transferred to the plaintiff, 
in due course, for a valuable consideration, and without 
notice of any defense to the same. The note not having 
een paid by the defendant when due, plaintiff prays 
judgment for the amount of said note and interest. 

The defendant, answering, denies that plaintiff is the 
owner of the note in suit, and denies that he is indebted 
to the plaintiff in any sum whatever, but alleges that the 
note in question was given by the defendant to one T. A. 
McCrystal, as the agent of a certain hail insurance com- 
pany, and in payment of a premium on a policy of in- 
surance to be issued by said company to the defendant 
against damage by hail; that on the same day on which 
said note was given said McCrystal sold and delivered 
the same to the plaintiff; that at the time of the sale and 
delivery of said note by McCrystal to the plaintiff the 
said policy of insurance had not been delivered to the 
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defendant, all of which the plaintiff well knew at the 
time it purchased said note; that at the time defendant 
yiade application for said insurance he informed Mc- 
Crystal that he already had a certain amount of insur- 
ance on his crops, whereupon McCrystal expressed some 
doubt as to whether further insurance could be contracted 
for, but that he would receive defendant’s application 
subject to the acceptance of the same by the eompany; 
that the defendant was never informed by any one that 
said application had ever been accepted until after the 
crops professed to be protected by said insurance lad 
been harvested and said note became due; that said de- 
fendant never received a policy for said insurance at any 
time; that the attempted transfer of said note was un- 
Jawful and in violation of the statute of this state, and 
the defendant invokes said statute as a complete defense 
to this suit. The reply of plaintiff denies all new matter 
pleaded in the answer. On a trial of the case to the 
court, without a jury, the court found for the plaintiff 
and awarded judgment for the full amount of said note, 
with interest and costs. A motion for a new trial hav- 
ing been made and overruled, the defendant appeals. 

The statute referred to in defendant’s answer ig as fol- 
lows: “Tt shall be unlawful for any company or agent 
thereof to hypothecate, sell or dispose of a promissory 
note, received in payment for any part of a premium on 
w policy of insurance apphed for under the provisions of 
this chapter, prior to the delivery of the policy to the 
applicant.” Rev. St. 1913, sec. 3291. 

The undisputed evidence shows that on April 30, 1919, 
on solicitation therefor by one McCrystal, an agent for a 
certain hail insurauce company, the defendant gave to 
McCrystal an application for a certain amount of hail 
insurance upon defendant’s growing crops, upon which 
some insurance already existed; that, because of some 
doubt expressed as to whether the insurance company 
would aceept the application for the increased insur- 
ance, McCrvstal stated to the defendant that he would 
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receive the application subject to the company’s ac- 
cuptance of the same; that at the same time the defend- 
ant executed and delivered to McCrystal the note in 
suit; that on the same day, or the day following the 
giving of the note and application to McCrystal, and 
before the application had been accepted by the insur- 
ance company, ov a policy of insurance delivered to the 
defendant, McCrystal sold and disposed of defendant’s. | 
note to the plaintiff herein. 

Under these undisputed facts, the act of McCrystal in 
selling and disposing of this note to the plaintiff was a 
direct and positive violation of the statute above quoted, 
and constituted the transaction an utterly illegal and void 
one, so far, at least, as McCrystal is concerned. We as- 
sume that this much must be and probably is conceded 
by the plaintiff. So that the only question left in dis- 
pute, and the only one for us to determine, is, did the 
plaintiff purchase and receive the transfer of said note 
from McCrystal under such conditions and circumstances 
as will entitle it to recover thereon? 

There are some other facts practically undisputed which 
apply to the plaintiff's participation in the selling and 
purchasing of this note. These are that the plaintiff 
knew, before and at the time it purchased this note from 
McCrystal, that the policy of insurance, the premium for 
which this note was given, had not been delivered to the 
defendant, for plaintiff bought it either on the very day 
or the day following its execution and delivery by the 
defendant to McCrystal. In the very nature of things 
Ralston, the president of the plaintiff bank, and who 
represented the bank in this transaction, knew that it 
was a practical impessibility for the policy to have been 
executed and delivered to the defendant before that time. 
Besides, there is conclusive evidence that Ralston had 
actual kuowledge of and understood the fact that the 
policy had neither been issued nor delivered to anybody 
at’ the time he purchased this note, for he testified that he 
was familiar with the business of writing hail insurance, 
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and had, himself, much experience as a solicitor, and 
knew that a hail insurance company would not send a 
policy to the insured until the cash for the premium had 
been received by it, and that one of the reasons why he 
purchased the note wag to furnish to McCrystal the cash 
to send this company in payment for this and other 
policies. 

Under these facts and circumstances, therefore, can 
plaintiff claim it took the note free of its infirmity and 
recover thereon regardless of the situation? If it did 
and can, then it was folly to have written this provision 
into the statutes, for to sanction such a transaction 
would defeat the sole and only putpose and object of the 
statute, namely, to prevent irresponsible insurance coni- 
panies and their agents from realizing on the obliga- 
tions of applicants for insurance before delivery of the 
policies, and without giving them the protection con- 
tracted for. 

It is said the statute does not inveigh against the pur- 
chaser of a note thus hypothecated, but against the seller 
only. It is true the statute does not, in express terms, 
make the act of purchasing a note, under the circum- 
stances stated, unlawful. Nevertheless, plaintiff, in 
taking. the part it did in the transaction; certainly vio- 
lated the spirit of the law. As said in the defendant’s 
brief, there could be no seller without a purchaser, so 
that when plaintiff purchased said note he knew Mc- 
Crystal, the holder thereof, had no lawful right to sell 
it, and that it was a direct violation of the written 
statute for him to do so. With full knowledge of this 
fact, plaintiff actively aided and abetted McCrystal in 
the commission of the unlawful act, and without whose 
aid the unlawful act could not have been committed. In 
our opinion such an act on the part of the plaintiff is an 
assault upon the law, as well as upon good worals. 
whether a particular statute made it so or not, which 
this court will not sanction nor encourage by aiding the 
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one so offending to recover on an alleged cause‘of action 
based solely upon the unlawful transaction. 

“The maxims He turpi causa non oritur actio’? and ‘ie 
dolo malo non oritur actio, founded as they are on sound 
morals, have for a long time been applied by courts in 
the practical administration of justice. Under the doc- 
trine expressed in these maxims tt has been said that no 
court will allow itself to be made the instrument of en- 
forcing obligations alleged to arise out of a contract or 
transaction which is illegal. The rule rests upon the 
broad ground that no court will allow itself to be used 
when its judgment will consummate an act forbidden by 
law. * * * The general rule that no action can be 
based on an ilegal/contract is therefore not open to 
question.” 6 ROC. L. 816, see. 215. In Rudolph v. Win- 
ters, «© Neb. 125, it is said: “Whenever a claim is bot- 
tomed on an immoral or illegal transaction, no right what- 
ever can be founded upou such contract which the law 
will sanction or the courts maintain.” 

The plaintiff cites the case of Citizens State Bank v. 
Nore, 67 Neb, 69, as authority for the contention that 
plaintiff has the right to recover on the note in suit. We 
think the case is net in point. The bank, in the case 
cited, had no knowledge of any infivinity in the note pur- 
chased, In the opinion it is said: “Drett (the seller of 
the note) was a stranger in the town and the cashier had 
seen him only once before, but there is no evidence that 
the cashier or auy of plaintitt in error’s officers or agents 
had any knowledge or notice of the purpose for which the 
note was given.” And, therefore, the court held the pur- 
chaser to be a bona fide holder. In the case at bar, how- 
ever, the plaintiff bank had full and complete knowledge 
of the infirmity of the note purchased, and therefore was 
not a bona fide holder, neither was it an innocent pur- 
chaser under the negotiable instruments act. Rev. St. 
1913, sec. 5374. 

It may, perhaps, be proper here to call attention to the 
ease of the Bank of College View vr. Nelson, ante, p. 129 
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In that case this court held, through Ross, J., delivering 
the opinion: “As a general rule, courts will not refuse 
tc enforce a bank's contract for the loan of money, or 
disallow damages for a breach thereof, merely because the 
amount lent exceeds 20 per cent. of the capital and sur- 
pius, notwithstanding a statute penalizing the banker for 
exceeding that limit.” In the body of the opinion it is 
said: “In limiting the amount of an individual loan to 
20 per cent. of the capital and surplus and in directing 
punishment for exceeding that limit, the statute estab- 
lished a rule for the government of the bank.” 

The statute in the case referred to was not enacted for 
the particular purpose of protecting the borrower, but 
as “a rule for the government of the bank.” Here, in onr 
opinion, lies an important distinction between the case 
referred to and the one at bar. The statute in the case 
at bar was evidently enacted for the express purpose of 
protecting the maker of a note, execnted under the cir- 
cumstances indicated, who had no part in its unlawful 
transfer, yet who may be grossly defrauded by such trans- 
fer except as he is protected by the statute. 

We think the court erred in rendering a judgment for 
the plaintiff, and the same is 


REVERSED. 


CARTER TRANSFER & STORAGE COMPANY ET AL., APPELLANTS 
Pd 2 
y. ALLEN S, CARTER ET AL., APPELLEES. 


Fitep Juty 15, 1921. No. 21452. 


1. ‘Trade-Name: Unrarr Competirion. Where an established business 
with a trade-name representing good-will is drawn into competi- 
tion by a recent rival wtil a name so similar and so displayed 
as to be likely to mislead the former’s customers and the public, 
the denial of a purpose to do so has little weight in the defense 
of a suit to prevent such a wrong. 


: InzgctncrTion. Equity may enjoin the use of a 
truck painted white with the name “Carter Brothers Transfer” 


582 NEBRASKA REPORTS. [ Vou. 106 
Carter Transfer & Storage Co. v. Carter. 


displayed thereon in red letters, where it has recently come into 

competition with a formerly established business built up under 

the trade-name of the “Carter Transfer & Storage Company,” a 

trade-name representing good-will, and displayed in red letters 

on trucks painted white, the similarity being such as to be likely 
‘ to mislead the public and the customers of the latter company. 


APPEAL from the district court for Lancaster county: 
Liuiorr J. CLEMENTS, JupGr. Reversed, with directions. 


I’. C. Foster, O. K, Perrin and S. i. Wier, for appel- 
lants. 


Stewart, Perry & Stewart, contra. 


Lleard before Mornissgy, C.J., Day, DEAN, Lerron and 
Rost, JJ. 


PER CURIAM.. 

This is a suit in equity to enjoin Allen S. Carter and 
David O. Carter, defendants, from using in Lincoln for 
the transportation of freight for hire any truck, van, or 
other vehicle, while painted white, with the name “Carter 
rothers Transfer’ thereon in red. The trial court dis- 
missed the suit, and plaintiffs have appealed. 

The controlling facts are not in dispute. There are 
two plaintiffs and both are corporations. For more than 
12 years one of the plaintiffs, the Carter Transfer & Stor- 
age Company, was engaged in the business of transport- 
ing freight for hire in Lincoln and vicinity. Its name 
appeared on its letter-heads and other stationery. It had 
ever 500 contracts in its corporate name. It had many 
trucks and vans which it used on the public streets and 
at the railway stations. These were painted white and 
there was displayed thereon in red letters the trade-name 
of “Carter Transfer & Storage Company.” In ‘that name 
the corporation acquired a good reputation and estab- 
lished an extensive, profitable business. Prior to 1919, 
no one by the name of Carter, except those connected 
with the Carter Transfer & Storage Company, had been 
engaged in the business of transporting freight for hire in 
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Lincoln. The other plaintiff, the Globe Delivery Com- 
pany, was and is also engaged in the business of trans- 
porting freight for hire in Lincoln. In April, 1919, the 
business of the two corporations was consolidated and it 
has since been carried on partly in the name of one and 
partly in the name of the other. The principal owners 
of the stock of the Globe Delivery Company bought the 
capital stock, business aud property of the Carter Trans- 
fer & Storage Company, including its good-will and the 
right to use its name, letter-heads, other stationery, trucks 
and vans. The original contracts for the transportation 
of freight were carried out in the name of the Carter 
Transfer & Storage Company and its letter-heads and 
other stationery have been used for that purpose. Some 
of the vans and trucks as originally painted white with 
the trade name displayed thereon in red have been con- 
jinuously used without change since the consolidation. 
Other vans and trucks now in use bear the names of both 
corporations, the Globe Delivery Company as successor 
to the Carter Transfer & Storage Company. In this man- 
ner the new management has sought to retain as property 
ewned by plaintiffs the good-will of both. corporations. 
Prior to the consolidation each of the two defendants, 
Allen S. Carter and David O. Carter, had been connected 
with the Carter Transfer & Storage Company in one 
capacity or anothev as stockholder, officer or employee. 
They are sons of the founder of the business enterprise 
conducted in that corporate name. 

While the business of plaintiffs was being conducted 
in the names and in the manner outlined, defendants en- 
gaged in the same business in the same place and used 
on the public streets of Lincoln and at the, railway sta- 
tions a truck painted white with the name “Carter 
Brothers Transfer’ displayed thereon in red letters. 

Defendants plead and testify that they are not using 
the name “Carter Brothers Transfer” and their truck for 
the purpose of deceiving the public and the customers of 
plaintiffs or for any purpose of diverting the business of 
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plaintiffs to themselves. They further plead and testify 
that they are engaged in the business of transporting 
freight for hire under their own name, as they claim 
a right to do, operating their truck honestly in good 
faith for the purpose of doing a legitimate business. 

The uncontradicted proof, nevertheless, shows that at 
least two regular customers of the “Carter Transfur & 
Storage Company” gave their business to “Carter 
Brothers Transfer’ after the latter in that name became 
«a competitor, that the mail of the two rivals is often con- 
fused, and that freight is sometimes mixed at the railway 
stations. Defendants have not been contented to use 
their own names without employing words in the name of 
their competitor or without imitating the latter’s method 
of display. They have utilized their patronymic with 
“Brothers” and “Transfer? in red letters on a white back- 
ground on their truck. As thus displayed before the 
public there is a marked similarity between the name 
“Carter Transfer & Storage Company” and “Carter 
Brothers Transfer.” Without regard to the intentions of 
defendants the similarity is well calculated to mislead the 
public and customers of plaintiffs into believing that 
“Carter Brothers Transfer,’ thus displayed on the truck, 
is the name of the identical business established by the 
“Carter Transfer & Storage Company” during ‘years of 
rectitude and efficient service. 

Good-will in connection with a business is property. 
The owner of a business and of the property used in con- 
ducting it is the owner of the good-will. The name is the 
trade designation of the business to which the good-will 
attaches. The unfair use of a new artificial name by com- 
etitors, where the effect is to transfer to them good-will 
of a business previously established by others under a 
similar trade name, is a misappropriation of property. 
The good-will of the Carter Transfer & Storage Company 
belongs to plaintiffs, and not to defendants. It is intan- 
gible property which a court of equity may protect. The 
modern rule, founded on business integritv and fair com- 


st 
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petition and supported by the better reasoning, is: 
Where an established business with a trade-name repre- 
senting good-will is drawn into competition by a recent 
rival with a name so similar and so displayed as to be 
likely to mislead the former’s customers and the public, 
the denial of a purpose to do so has little weight in the 
defense of a suit to prevent such a wrong. 26 BR. C. dh. 
873, sec. 51, 885, sec. 60; Payn’s Nouns Tobacco Co. v. 
Payette, 149 N.Y. Supp. 183; Lynn Shoe Co. v. Auburn- 
Lawn Shoe Co., 100 Me, 461, 4 1. Ro uk nes. 960, and 
note; W. B. ify. Co. ve. Ribeustein, 236 Mass. 215, 11 A. 
L. R, 1283; Ayle vc. Perfection Mattress Co,, 127 Ala. 39, 
50 L. R.A. 6283 Hudson v. Osborne, 89 L. J. (Eng.) 79. 

The undisputed evidence shows that the name adopted 
by defendants and their manner of displaying it on their 
truck will quife likely mislead the public and customers 
of plaintiffs to the injury of the latter. Without ques- 
tioning the motives or the honesty of defendants, who no 
deubt had an honorable part in building up the business 
of the Carter Transfer & Storage Company, a court of 
equity should hold that they have made no defense to 
this suit. 

The judgment is reversed and the cause remanded, with 
an instruction to the district court to grant an injunction 
according to the prayer of the petition of plaintiffs. 

REVERSED. 


Fpwarp TL. Simon, APPELLANT, Vv. A. J. Cariror Com- 
PANY ET AV,, APPELLEES. 


Firep Jury 15, 1921. No. 21936. 


Arprar from the district court for Lancaster County: 
WinLirp E. Stewart, JUDGE. Affirmed. 


Robert J. Greene and IT ugh OC. Wilson, for appellant. 
Kennedy, Holland, DeLacy & McLaughlin, contra. 


Heard before Morrissey, C.J., Arpricu, Day, Dran, 
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FLANSBURG and Rosz, JJ. 


Perr Curiam. 

This is a claim under the workmwen’s compensation act. 
Laws 1918, ch. 198. Plaintiff was injured while in the em- 
ploy of defendant, H. J. Cathroe Company, and under 
judgments heretofore pronounced has recovered compen- 
sation. The present proceeding is in the nature of an 
application to have the court declare that there has been 
a change in plaintifi’s condition since the former judg- 
ment wherein plaintiff was found to be suffering from 
permanent partial disability, and the court is now asked 
to hold that he is suffering from permanent total dis- 
ability. There was no new question of law presented, 
and the question before the trial court was one of fact. 
Plaintiff offered the testimony of men eminent in the 
profession of medicine and surgery, one of whom had per- 
formed the oviginal operation on plaintiff and had testi- 
fied on a former hearing of the case. Without undertak- 
ing to quote this testimony, but giving it the full force 
that plaintiff claims it is entitled to, we may say that it 
tends to support plaintiff's claim of permanent total dis- 
ability. But defendant offered testimony of others, also 
eminent in the profession of medicine and surgery, and, 
without setting out their testimony, it may be said that it 
shows plaintiff is suffering permanent partial disability. 
On this conflicting evidence the trial court found gen- 
erally for the defendants. 

Tt is the settled law of this state that a finding of the 
district court on an issue of fact in a compensation case 
will not be set aside on appeal, where it is supported by 
sufticient evidence, or where the evidence is substantially 
conflicting, unless the finding is clearly wrong. Manning 
vr Pomerenc, 101 Neb. 127; Miller v. Morris & Co., 101 
Neh. 169; Nanscheit v. Garrett Laundry Co., 101 Neb. 
702; Anderson v. Niene, 103 Neb. 773; American Sinelting 
& Refining Co. v. Cassil, 104 Neb. 706; Lincoln Gas & 
Llectric Tight Co. v. Crowley, 104 Neb. 701; Christensen 
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v. Protector Sales Co., 105 Neb. 889. And this is the gen- 
eral rnle. Note to L. R. A. 1916A, 266. 

The evidence being ample to sustain the judgment, the 
issue of fact determined by the trial court will not be 
disturbed. 

The judgment is 

AFFIRMED. 


Sran_by Fox v. STATE oF NEBRASKA, 
Firep Jury 15, 1921. No. 21407. 


1. Evidence examined, and held to sustain the verdict. 


2. Rape: Cuastiry: Evmence. Where, on the trial of one charged 
with rape upon a girl over the age of 15 years and under the age 
of 18 years, the evidence shows that defendant was one of a 
party making the assault, and that before the commission of the 
act charged against defendant prosecutrix had been ravished by 
another member of the party, it is proper for the court to in- 
struct the jury that the intercourse had by prosecutrix with the 
first assailant did not render her unchaste within the meaning of 
the statute. 


Ernor to the district court for Douglas county: WHu- 
wam A. Reppick, JupGE. Affirmed; sentence reduced. 


Jamieson & O'Sullivan and C. J. Southard, for plaintiff 
in error. 


Clarence A. Davis, Attorney General, and C, L. Dort, 
contra. 


Heard before Morrissey, C.J., Day, DEAN, FLANSBURG 
and Ross, JJ. 


MornisseEy, C.J. 

Defendant pros.cutes error from a conviction of the 
crime of rape in the district court for Douglas county. 

On the evening of September 13, 1919, defendant, a boy 
19 or 20 years of age, and three other boys and two girls 
went “joy-riding” in the city of Omaha. After driving 
about the city for a short time they drove to the edge of 
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the city onto a street little used, and there the boys as- 
saulted the girls. 

After presenting 14 assiguinents of error, the brief 
recapitulates and reduces the number to six, which it 
says is a sufficient “statement of the record necessary to 
present these errors.” These six assignments may be 
summed up in the statement that the evidence is insuffi- 
cient in Jaw to sustain the verdict, and that it is especially 
lacking in corroborating evidence of the principal fact 
charged, and testified to by the prosecutrix. 

The boys were well acquainted, one with the other, but 
prior to that evening none of them had met either of the 
girls. While two of the boys were riding in the automo- 
bile they accosted the girls, who had shortly before left a 
school entertainment, and invited them to ride. The in- 
vitation was accepted. Subsequently defendant and an- 
other boy joined the party. The girls were indiscreet in 
accepting an invitation from young men whom they did 
not know, but they were only 17 years of age, had lived 
in a city but a short time, and lacked the knowledge of the 
world that years will bring them. The record shows that 
they were virtuous girls, and there was nothing in their 
appearance or conduct to invite the assaults that weve 
jJater made upon them. 

Shortly before the assault defendant and another boy 
cot out of the car, which proceeded for a short distance, 
when it was stopped. One of the party explained that 
the supply of gasoline was exhausted. The girls, evi- 
dently feeling that theiy companions had criminal designs, 
alighted from the car. One girl attempted to walk home, 
but she was immediately followed and assaulted by one 
of the party. Prosecutrix undertook to crank the car, 
when she was assaulted and ravished by the boy who had 
been driving. Presently defendant, who, as heretofore 
stated, had left the car some time before, came up and, 
according to the testimony of prosecutrix, had forcible 
intercourse with her. Defendant claims to have only 
caressed her, and denies having had sexual intercourse. 
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At the preliminary hearing, on cross-examination, prosecu- 
trix testified that defendant did not have intercourse with 
hur, but on the main trial she testified that he had, but 
said the act was not completed because some one in the 
party called out that a man was coming on horseback, and 
defendant desisted. 

The entire party later got into the car to return to the 
city, but at the first opportunity prosecutrix left the car, 
fled from her assailants, and the assault was reported to 
the police authorities forthwith. The story of prosecutrix 
is fully corroborated by her girl companion, except only 
as to what occurred during the few moments they were 
separated. The physical condition of prosecutrix, as de- 
scribed by a physician who examined her shortly after 
the assault occurred, also corroborates her. The _ evi- 
dence is sufficient to sustain the verdict. 

In addition to the assignments heretofore mentioned, it 
is urged that, because the proof shows prosecutrix was 
first ravished by one of defendant’s companions, she was 
not, therefore, previously chaste within the meaning of the 
statute, and that it was error to give instruction No. 6, 
which told the jury that, “in order to sustain a conviction 
in this case, the evidence must show beyond a reasonable 
doubt, among other things, that the female with whom 
sexual intercourse is alleged to have been had was, prior 
to that intercourse, sexually pure,” but also told the jury 
that it was sufficient if the state had established the 
chastity of the prosecuting witness previous to the night 
of the transaction described in the evidence, and that the 
fact that prosecutrix shortly before the assault alleged to 
have been made by defendant had been assaulted and 
rayished by his companion would not render her unchaste 
within the meaning of the statute. 

In Bailey v. State, 57 Neb. 706, the rule is announced 
that a woman not “previously unchaste” within the mean- 
ing of the statute is one who has never had unlawful 
sexual intercourse prior to the intercourse with which de- 
fendant stands charged. There, however, the court was” 
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considering a record which showed that the prosecuting 
witness had permitted defendant to have unlawful inter- 
course with her in another state prior to the time charged 
in the information. In the discussion the court cor- 
rectly stated the purpose of the statute to be the pro- 
tection of the virtuous maidens of the state. <A statute 
which would permit a party of men to assault a maiden 
and have jnterconrse with her forcibly and against her 
will, and then permit the acquittal of defendant because 
he was not the tirst of the party to have such iuterconrse, 
would fall short of the object so well stated by the author 
of the opinion in Bailey v. Stale, supra, Where a pvior 
act of intercourse was had with prosecutrix, forcibly and 
against her will, she was thereby debauched in a physical. 
but not in a moral, sense and was still chaste within the 
meaning of the statute. The instruction of the conrt was 
proper under the evidence. 

Defendant is young and appears to have been indus- 
trious and well-behaved prior to the commission of the 
crime of which he has been convicted. He was not one of 
the moving spirits in the organization of the party nor 
ene of the leaders in the assault. While the crime is a 
heinous one, it is easy to believe that he yielded to the 
evil influence of his companions, rather than to inherent 
criminal tendencies. The case seems to fall within the 
provisions of section 9179, Rey. St. 1918. The term of 
penal servitude is reduced to four years; and, as thus 
modified, the judgment of the district court is affirmed. 

AFFIRMED, 


Grorce T. LOWMAN, APPELLANT, VY. JOSEPH SHOTKOSKI, 
APPELLEE. 


Firep Jury 15, 1921. No. 21629. 


1. Contracts: Construction. Where the language of a written con- 
tract is susceptible of two interpretations as to the time when it 
became effective, and parol evidence has been introduced without 
objection as to the surrounding circumstances at the time of its 
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execution, the court will consider ali the facts in evidence in 
order to arrive at the meaning and intention of the parties at 
that time. 


Brokers: AcTioN +or Loss or Prorirs. An action for loss of profits 
cannot be maintained where the evidence establishes that the 
sale, damages for the loss of profits on which the plaintiff seeks 
to recover, was not an actual bona fide sale. 


to 


AvpeEAL from the district court for Platte county: A. 
M. Post and Gronrce EL. Tomas, Jupers. Affirmed. 


Garlow & Loug, for appellant. 
Reeder & Lightner, contra. 


Heard betore Mornissry, C.J., Atpricn, Day, DEAN, 
FLANSBURG, Lerron and Ros, JJ. 


Lerron, J. 

Defendant entered into a written contract with plain- 
tiff whereby he appointed plaintiff “sole and exclusive - 
agent to sell” his 365-acre farm in Nance county fov 
$70,000. He agreed to pay $1,000 commission, and a 
further commission of all over $69,000 for ‘which the 
agent might sell the land. The terms of sale were: “Cash 
to bind the sale, $4,000; balance as follows: Jirst mort- 
gage $20,000 for 9 years at 544 per cent., second mortgage 
$8,800, 5 years, March Ist, 1920, at 6 per cent., and 
$27,200 March Ist, 1920.” The contract gave the agent 
the right to purchase on the terms named therein, and 
deduct commission. It also provided: “Terms of this 
contract to be valid and binding for the term of 10 days 
from the date hereof.” 

The petition pleads that on the same day plaintiff 
tendered defendant the sum of $4,000 as first payment on 
the real estate, as provided in the contract; that he in- 
formed defendant that he was ready, able and willing to 
purchase thé land, but that defendant refused and failed 
to execute the proffered contract of sale, or any other con- 
tract, but permitted the land to be sold by another agent, 
making performance of his agreement with plaintiff: im: 
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possible; that plaintiff had the land resold at that time 
to one Bisson, and that he lost his profit on such sale 
amounting to $2,905, for which he prays judginent. 

The answer admits the contract, but alleges that at the 
time of its execution the land was listed with other agents, 
including one Schild; that Schild had shown one Eggli 
his farm and was about to close a contract of sale with 
Eggli; that defendant had signed the contract on July 
15, and had given Schild the entire day ot July 16,.1919, 
to complete the sale; that before the contract with plain- 
tiff went into effect, Schild sold the land to Eggli; that 
plaintiff knew Eggli was Schild’s customer and had prac- 
tically closed the deal; that plaintiff, through Bisson, who 
was his pavtner or accomplice, induced Eggli to sign a 
contract of purchase of the land from Bisson by falsely 
representing to Eggli that he could not purchase the land 
through any one but plaintiff; that as soon as Eggli ascev- 
tained the truth he canceled the contract with Bisson, 
and purchased the land through Schild; that neither 
plaintiff nor Bisson wished to purchase the land for him- 
self, but the offer to purchase was made only upon the 
strength of a sale by Bisson to Hgeli, and was really 
made in behalf of Eggi. 

At the conclusion of the evidence the defendant moved 
for a directed verdict. The motion was sustained and - 
judgment of dismissal rendered, from which plaintiff ap- 
peals. , 

The evidence on behalf of plaintiff establishes that one 
Bisson, the owner of a restaurant in Cosumbus at which 
plaintiff boarded, told hin on July 15, 1919, that he had 
a contract as agent with Eggli for the sale of his land in 
Polk county; that Egeli wanted to purchase the Kelm 
land owned by defendant in Nance county; that it would 
have to be sold within a certain time, and that other 
parties had a contract for the sale which had expired. 
The morning of the next day, July 16, he and Bisson 
dvove to defendant’s house. Plaintiff asked defendant if 
he would give him a contract for a short time, and 10 
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days’ time was agreed upon. Plaintiff drew up the con- 
tract, which defendant signed. Bisson was present at 
this conversation. Plaintiff testifies that on the way 
home he tried to sell the land to Bisson, and finally sold 
it to him that afternoon for $197 an acre; that Bisson 
gave him a check for $3,990 and $10 in money; that. 
later in the day he and Bisson drove out to see defendant, 
and he told defendant he was ready to make the deal; that 
defendant wauted to consult his banker at Genoa; that 
on the way there defendant said: “What if Vaught has 
sold the land?’ I said, “Go call him and ask him, and if 
he has sold it, it is all right with me; but if he has not 
sold it, itis my deal;” that defendant tried to call Vaught 
by telephone, but could not reach him. While the banker 
was looking at the contract in the bank, Vaught called 
defendant out, and when defendant returned he informed 
plaintiff that Vaught had sold the RIAs, and he could 
not go further with him. 

The evidence in behalf of plaintiff further establishes 
that, after their return from defendant’s home in the 
morning, Bisson showed Eggli the contract with Lowman, 
and called his particular attention to the clause in which 
it states that Lowman had the exclusive agency, and told 
HNggli he would have to buy the farm from Lowman or 
him; that Egeli then entered into’a contract to buy from 
Bisson, but, when he ascertained Jater that he could 
still purchase the land from Vaught, he refused to com- 
plete the contract, and his check was returned to him 
and he bonglit through Schild and Vaught. 

' +» Plaintiff's position is that he had the right to sell the 
Jand, or to purchase it himself for 10 days, including the 
16th day of July. Defendant insists that the pretended 
offer of purchase by Lowman and sale by him to Bisson 
were not made in good faith, but only as part of a 
scheme to procure a commission on the sale to Eggli 
made by Schild and Vaught. He also contends that the 
language for terms of “10 days from date hereof’? means 
that the day of the date is excluded, and further that 
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plaintiff knew he had no authority to sell on the 16th. 
The courts are by no means uniform in their construction 
of language of. this nature in a contract. Generally 
speaking, the word “from” is a term of exclusion, but 
since the decision in Pugh v. Leeds, 2 Cowp. (Eng.) 714, 
in which the subject was examined at length by Lord 
Mansfield, it is generally held that, though a term of ex- 
clusion, it is to be construed inclusively or exclusively 
according to the context, the subject-matter, or the ex- 
pressed intention of the parties. 38 Cyc. 317. The con- 
text yields no light on the question presented, but no ob- 
jection was made to parol testimony tending to disclose 
the intention of the parties. 

Among other things the contract provides: “We 
further agree not to price said Jand to any person whom- 
soever, or to do or perform any act that might interfere 
with the operation of this agency ov the sale of said 
property by said agent.” The testimony of plaintiff dis- 
«loses that he knew that Vaught had the right to sell the 
land that day. If the contract was in force on the 16th, 
neither defendant nor Schild and Vaught had the right to 
sell to any one else than plaintiff, and this and other un- 
disputed facts show the understanding of the parties was 
that Vaught or Schild might.sell on that day. Furthet- 
more, on the evening of the 15th, defendant and wife had 
signed a written contract for the sale of the land pre- 
sented by Vaught, and were anticipating its execution on 
the 16th. But even if the contract included. the 16th, 
we are of the opinion that the evidence does not establish 
that plaintiff ever suffered any actual loss of profits. He 
und Bisson both knew before they went to see defendant 
carly in the morning of the 16th that Eggli was negotiat- 
ing with Schild and Vaught for the purchase of the land. 
They deny defendant's testimony that he told them that 
mocning the facts as to the transaction with Vaught the 
night before, but their own testimony convicts them of 
knowledge of the négotiations. After they returned to 
Colnmbus, Bisson showed Egeli ‘the contract with plain- 
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tiff and called his particular attention to the clause giving 
plaintiff the exclusive agency to sell, and procured a con- 
tract from Eggli to purchase the land. Bisson says he 
then bought the land from plaintiff, and later in the 
evening they drove to defendant’s house, where plaintiff 
attempted to buy. Before this time Schild and Vaught 
had shown the land to Eggli, and he had determined to 
buy it when he sold his land. The fact that Bisson ne- 
gotiated the sale of Eggli’s land is not material except to 
show the intimate connection of Bisson with Egeli’s land 
transactions. — 

The conduct of Lowman and Bisson in their dealings 
with Egeli and with defendant, as narrated in their testi- 
mony, the haste and expedition with which they worked, 
tle fact that Bisson showed Eggli the Lowman contract, 
as‘we have stated, after he knew that Eggli had already 
made up his mind to buy from Vaught and was anxious 
to obtain the land, and that this occurred before the sale 
that plaintiff asserts he made to Bisson took place, con- 
vinces us that their actions were not in good faith; that 
the sale to Bisson was merely color able or pretended ; 
that plaintiff never suffered any actual loss of profits and 
has no right to recover in this case. This decision~is 
based ‘upon the undisputed testimony, and the natnral, 
reasonable and proper inferences to be drawn from the 
conduct of the parties as narrated by the witnesses on 
behalf of the plaintiff. We conclude that the district 
court made no error in directing a verdict for the de- 
fendant, and that a verdict in favor of plaintiff could 
not be sustained. 

AFFIRMED. 


A, C, THOMPSON, PLAINTIFF, ¥. JOHN HU. Topp rr AL, AP- 
PELLANTS: M. 2. MiCHELSON, APPELLEE, 
FILtep JuLy 15, 1921. No. 21663. 


Homestead: Forreciosurr SaLeE: Estoprer. One T. was the owner of 
six lots covered by a mortgage, two of which lots were occupied 
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as the family homestead. The property was sold separately under 
foreclosure proceedings in which a judgment creditor was found to 
have a second lien. T. took a nine month’s stay of the order of 
sale under the statute. Held, this did not estop him from claim- 
ing, after confirmation, the surplus proceeds arising from the 
sale of the homestead property. 


APPEAL from the district court for Wheeler county: 


TRayarp HH. Painr, Jcpar. Rerersed, with directions. 


ww 


Albert & Wagner and J. A. Shreve, for appellants, 
A. LL. Bishop, contra, 


Heard before Lerron, Day and Dean, JJ., Goop and 


Raver, District Judges. 


ww 


Lyrron, J. 

This was a suit to foreclose a mortgage on six lots be- 
longing to John H. and Mary i. Todd, two of which con- 
stituted their family homestead. M. I. Michelson was 
the owner of a judgment against the Todds. The two 
lots constitu’itg the homestead were sold separately from 
the other four, the homestead bringing $700 and the other 
Jots $600. After the satisfaction of the mortgage debt 
there remained about $568 surplus. Defendants filed a 
petition to have this surplus paid to them by virtue of 
their homestead right in the two lots. Cross-petitioner 
Michelson objected, claiming the same by virtue of. the 
lien of her judgment, and also pleading that defendants 
Todd are estopped from asserting the homestead right at 
this time, having filed a request for a stay of the order of 
sale, which was granted. 

The court found that, on acconnt of a stay having been 
requested, the Todds were estopped to claim the surplus. 
A case very similiar in its facts is [ooper vc. Castetter, 45 
Neb, 67. In that case the court held that the question of 
the homestead right of the mortgagor was not involved 
nor litigated in the foreclosure suit; that the decree 
rendered therein was not a bar to the mortgagor’s apph- 
cation to have the surplus paid to him in lieu of his 
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homestead; that, though the judgments were liens upon 
the real estate, they were subject to the mortgagor’s 
homestead rights in the property; that the decree in the 
foreclosure suit finding the judgments were liens and 
ordering them paid out of the surplus should be construed 
to mean that they were liens and should be paid out of 
the surplus, subject to the mortgagor’s homestead rights; 
that the judgment creditors did not acquire by the decree 
any greater liens upon or right to the money than they 
had against the property, and that the surplus might be 
claimed as exempt at any time before it was finally dis- 
tributed by the order of the court. 

We are satisfied with the reasoning in that case. It is 
decisive of the question presented. The judgment of the 
district court is reversed and the cause remanded, with 
instructions to award to defendants Todd the surplus 
arising from the sale of their homestead. 

REVERSED. 


STATE, BX REL. Crry OF O'NEILL, RELATOR, V. GEORGE W. 
ee AUDITOR OF PUBLIC "AccoU NTS OF THE b STATE 
> NEBR ASIKA, RESPONDENT. 


Fitep Jury 15, 1921. No. 22121. 


Mandamus: REGISTRATION oF MUtnicipan Bonps: Vauipity oF BLec 
Tron. In a mandamus proceeding brought to compel the auditor 
of public accounts to register certain water-works bonds issued 
under the provisions of section 5119, Rev. St. 1913, as amended 
in 1917 (Laws 1917, ch. 103), held, (1) that such an election may 
be ordered by the city council by resolution; (2) that a notice of 
such an election which called for the election to be held “at the 
regular polling places in said city,” in the absence of a showing 
‘that it was not so held, will be considered sufficient; (3) that, in 
the absence of affirmative evidence to the contrary, the court will 
presume that the judges and clerks of election were either legally 
appointed or were de facto officers. 


ORIGINAL proceeding in mandamus to compel the state 
auditor to register water-works bonds of the city of 
O'Neill. Writ allowed. 
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State, ex rel. City of O’Neill, v. Marsh. 


WW. J. Hanmond, for relator. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Lerrox, Day and Drax, JJ.,. Clements 
and MornNinG, District Judges. 


Lerron, J. 

This is a mandamus proceeding brought to compel the- 
wuditor of public accounts to register certain bonds of the 
vity of O'Neill in the sum of $19,000 issned for the pur- 
pose of maintaining and extending the water-works of the 
city. The respondent refused to register the bonds for 
the following reasons: Virst, that the bond election was 
called by the council by the adoption of a resolution, and 
not by the passage of an ordinance. While there have 
been some slight changes in the statute since the decision 
in State v. Babcock, 20 Neb. 522, we are convinced that 
the changes do not materially affect the question pre- 
sented, that the reasoning of that case still applies, and 
that the council had power to call the election by resolu- 
tion. Second, that the notice, which called for the elec- 
tion to be held at “the regular polling places in said city,” 
was defective, and was not sufficient notice to the elec- 
tors of the locality of the polling place. This identical 
question was presented in Hurd v. City of Fairbury, 87 
Neb. 745, and was decided against the respondent's con- 
tention. The decision governs in this case. 

Further complaint is made that the history presented 
does not show the appointment of judges and clerks of 
election. In the absence of affirmative evidence to the 
contrary, the court will presume that the judges and 
clerks were either legally appointed or were de facto 
officers. A peremptory writ of inandamus is allowed as 
prayed. 
; Writ ALLOWED. 
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AMANDA KX. GILBERT, APPELLEE, V. GEORGE ROTHE ET AL, 


on 


APPELLANTS. 
Fitep Jury 15, 1921. No. 21606. 


Action: ConstrccTion or PLEApING. A_ petition alleging facts 
which show that plaintiff was the owner of the merchandise in a 
store conducted by him, and that he was wrongfully dispossessed 
by defendants who illegally seized the merchandise and de- 
tained the stock five days, thus causing damages in a specific 
amount pleaded, held to state a cause of action for trespass cog- 
nizable in a court of law, notwithstanding an unnecessary plea 
that defendants acted pursuant to a conspiracy to violate an in- 
junction granted by a court of equity. 


Sheriffs: Wroncrun Levy: Lianmiry. A _ sheriff who levies on 
property of a wife under an execution against her husband is 
liable for resulting damages. 


Process, Abuse of: LiAsmity. A judgment creditor who know- 
ingly advises or ratifies an abuse of process resulting in a wrong- 
fyl seizure of personal property to satisfy the judgment is liable 
as a trespasser. . 


Trespass: Damacers. In the absence of fraud, malice or other ag- 
gravating circumstances, mental suffering is not an element of 
damages for a trespass resulting in a sheriff’s temporary seizure 
of personal property. 


: MrASURE oF DaMaGES. In the absence of malice, fraud or 
other aggravating circumstances, the measure of recovery for a 
trespass resulting in the seizure and temporary detention of per- 
sonal property under an execution is the actual pecuniary damage 
caused by such unauthorized acts. 


: Damaces. Where a store‘is closed by the wrongful act 
of a sheriff in seizing and in temporarily detaining the merchan- 
dise therein under an execution, loss of profits and loss of good- 
will are provable as elements of damage in an action of tresspass. 


: Proor. To justify a substantial recovery for the 
loss of good-will and for the loss of profits in an action of tres- 
pass against a sheriff for the seizure and temporary detention of 
a stock of merchandise in a store, the evidence must contain 
sufficient data to enable the jury, with a reasonable degree of 


. certainty and exactness, to estimate the actual damages. 


Evidence: Vatur or MERCHANDISE. The owner of a stock of mer- 
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chandise may, as such owner, if he knows its value, testify there- 
to. 


APPEAL from the district court for Lancaster county: 
SLLIOTL J. CLEMENTS, JUDGE. Reversed. 


A. G. Wolfenbarger and Ross P. Anderson, for ap- 
pellants. 

R. J. Greene, contra. 

Heard before Morrissry, C.J., ALpRicH, Day, DEan, 
Lerron and Ross, JJ. 

Rosx, J. 

This is an action by Amanda K, Gilbert, plaintiff, to 
recover damages resulting from the illegal acts of de- 
fendants in seizing the stock of goods in a bookstore 
owned and conducted by her in Lincoln, in dispossessing 
her, and in detaining her property five days before re- 
turning it to her. The items of damages pleaded are: 
Injuring and destroying stock, $1,000; destroying plain- 
tiff’s business from ‘October 1, 1918, to October 6, 1918, 
and injuring it for a year thereafter, $1,000; “mortifica- 
tion, humiliation, and disgrace,” $1,000; total $3,000. De- 
fendant Lorenzo A. Simmons was the sheriff and defend- 
ant George Rothe was deputy sheriff. They seized and 
detained plaintitf’s property under an execution issued by 
direction of defendant Gertrude J. Cooper. The book- 
storé was formerly owned by David 3. Gilbert, husband 
of plaintiff, but she bought it for $1,910 in March, 1918, 
at the foreclosure sale of a chattel mortgage which he 
had executed. The husband, as principal debtor, and 
plaintiff had previously executed in favor of defendant 
Cooper a note for $2,500 and had secured the debt by a 
mortgage on a lot in Lincoln. The amount due on the 
real estate mortgage March 22, 1918, when a decree of 
foreclosure was rendered, was $2,731.47. After the mort- 
gaged lot had been sold at sheriff’s sale to satisfy the 
decree, a balance of $485.45 due on the secured note re- 
mained unpaid. Though plaintiff, the wife of the prin- 
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cipal debtor, had not bound her separate estate for the 
payment of her husband’s debt, and was not personally 
liable ‘therefor, a deficiency judgment was rendered 
against both her and her husband for §£85.45, August 3, 
1918. On this deficiency judgment defendant Cooper 
caused an execution to be issued to the sheriff Augnst 13, 
1918. :To prevent proceedings under the writ a restrain- 
ing order granted by the district court was served on 
defendant Cooper August 29, 1918. Jt was while the 
restraining order was in force that the sheriff dispossessed 
plaintiff and seized and detained her stock of goods. The 
judge presiding in the eqnity court ordered the release of 
the levy and the return of the goods October 6, 1918. 
Later the deficiency judgment was set aside in the equity 
court as to plaintiff herein and a perpetnal injunction 
was granted to prevent defendants herein from proceed- 
ing under the execution. In the present case defendants 
demurred to the petition on the ground, among others, 
that the action is one to recover damages for the viola- 
tion of an injunction and cognizable only in the equity 
court where the injunction was granted. The demurrer 
was overruled, but was renewed in an answer, admitting 
that plaintiff was the owner of the stock of goods when 
seized, and denying that defendants committed any un- 
lawful act resulting in damage to plaintiff. The trial 
court directed a nonsuit as to the plea for “mortification, 
humiliation, and disgrace,” and instructed the jury that 
plaintiff, on the admissions and the undispnted evidence, 
was entitled to recover nominal damages, at least, and 
such actual pecnuiary damages, if any, as she had sus- 
tained as a result of the seizure and detention of her 
property. rom a judgment in favor of plaintiff for 
$1,000, defendants have appealed. 

The. litigants do not agree on the nature of the action. 
Defendants argue that their demurrer should haye been 
sustained, because, under their interpretation of the. peti- 
tion, they are sued for violating an injunction. and conse- 
quently are answerable only in equity for the wrongs 
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pleaded. Plaintiff calls her case an action at law to re- 
cover damages for trespass resulting in the seizure and 
detention of her personal property. Viewed in that light, 
she unnecessarily pleaded a conspiracy by defendants to 
violate the restraining order and to deprive her of her 
property. The petition nevertheless alleges, in substance, 
that she was the owner of the stock of goods, that de- 
fendants wrongfully dispossessed her and seized her mer- 
chandise, and that they illegally detained it for five days, 
thus causing the damages pleaded. Under the liberal con- 
struction of pleadings authorized by the code, the trial 
court properly held that plaintiff stated a cause of action 
for trespass. With that understanding, the case was tried 
as an action at law, and defendants have no substantial 
reason to complain of the overruling of their demurrer 
ov of the action of the trial court in assuming jurisdiction 
as a court of law. 

~ A more serious question is raised by the contention that 
there is no competent evidence sufficient to sustain a ver- 
dict in favor of plaintiff for $1,000. The store was 
wrongfully closed for five days during a busy season, and 
to the extent of nominal damages, at least, there was no 
defense to plaintiff’s claim. The amount of the actual 
damages, however, depends on competent evidence. The 
principles of law applicable to a case of this kind are 
generally well settled. 

A sheritf who levies on property of a wife under an 
execution against her husband is liable for resniting 
damages. 

A judgment creditor who knowingly advises or ratifies 
an abuse of process resulting in a wrongful seizure of 
personal property to satisfy the judgment is liable as a 
trespasser. Aurray v. Mace, £1 Neb. 60. 

In the absence of fraud, malice or other aggravating 
circumstances, mental suffering is not an element of 
damages for a trespass resulting in a sheviff’s temporary 
seizure of personal property. Murray v. Mace, 41 Neb. 60. 

In the absence of malice, fraud or other aggravating cir- 
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cumstances, the measure of recovery for a trespass result- 
ing in the seizure and temporary detention of personal 
property under an execution is the actual pecuniary dam- 
age caused by such unauthorized acts. Murray v. Mace, 
41 Neb. 60. 

Whete a store is closed by the wrongful act of a sheriff 
in seizing and in temporarily detaining the merchandise 
therein under an execution, loss of profits and loss of 
good-will are provable as elements of damage in an action 
of trespass. 12 R. C. L. 996, sec. 18; Kyd v. Cook, 56 
Neb. 71. 

To justify a substantial recovery for the loss of good- 
will and for the loss of profits in an action of trespass 
against a sheriff for the seizure and temporary deten- 
tion of a stock of merchandise in a store, the evidence 
must contain sufficient data to enable the jury, with a 
reasonable degree of certainty and exactness, to estimate 
the actual damages. 12 R. C. 1,996, sec. 18; Kyd v. Cook, 
56 Neb. 71; Sessinghaus Milling Co. v. Hanebrink, 247 
Mo. 212, Ann. Cas. 191418, 875; Burckhardt v. Burck- 
hardt, 42 Ohio St. 474; Nightingale v. Scannell, 18 Cal. 
015; Shaw v. Jones, Newton & Co., 1383 Ga. 446. 

The owner of a stock of merchandise may, as such 
owner, if he knows its value, testify thereto. Jensen v. 
Palatine Ins. Co., 81 Neb. 523; Hespen v. Union P. R. Co., 
$2 Neb. 495; Neal v. Missouri P. R. Co., 98 Neb. 460. 

In the present case there was no foundation fov the re- 
covery of damages for “mortification, humiliation, and 
disgrace,” and the trial court properly withdrew that issue 
from the jury. The other claims for damages were: In- 
juring and destroying stock, $1,000, and destroying plain- 
tiff’s business for five days and injuring it for a year, 
$1,000. There was no proof of the extent to which any 
particular article of property was injured, or of the value 
of any missing ov destroyed property. There was no evi- 
dence to support a finding that any article was either 
taken from the stock or physically destroyed as a result 
of seizure and detention. The extent of actual damages 
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depends on the testimony of plaintiff and her husband. 
Plaintiff was a teacher and had no personal knowledge 
of the value of her merchandise, but, as owner, she was 
permitted to testify that the value of the stock, when 
seized, was $5,000, and, when returned, $3,000. Her hus- 
band, who had qualified himself as a witness, testified to 
the same effect. The testimony of both, however, shows 
that the principal elements of actual pecuniary damages 
were loss of. profits and loss of good-will. The proofs con- 
tained no direct evidence showing the extent of the loss of 
profits, or of the Joss of good-will, or of items comprising 
either. Both of these elements are susceptible of com- 
petent proof directed specifically thereto. Tor the fail- 
wre to adduce such evidence no reason is given. The jury 
wire left without sufficient data to enable them, with a 
reasonable degree of certainty and exactness, to estimate 
the actual damages based on the loss of profits and the 
loss of good-will. Under the circumstances of this case 
general opinions of value before and after seizure do not 
take the place of proper data. The judgment for $1,000 
is not supported by sufficient competent evidence, It is 
therefore reversed and fhe cause remanded for further 
proceedings. 
REVERSED. 


MILDRED WENDY, APPELLEE, V. ROSE B. WENDT, APPELLANT. 
Fritep Jury 15, 1921. No. 21658. 


1. Husband and Wife: ALIENATION OF AFFECTIONS: Proor. Where, 
in an action for the alienation of the affections of a husband, the 
proof clearly and satisfactorily shows that defendant’s acts and 
conduct in the premises were not only intended to effect an alien- 
ation, but actually did accomplish that result, a verdict in favor 
of plaintiff will not be disturbed. 


: Instruction. In an action for the alienation of 
the affections of a husband, it is not error for the court to in- 
struct the jury that, if the evidence shows that the defendant was 
“the willing recipient of the complaints” made by the husband to 
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defendant against his wife, “with the ultimate intention and 
ulterior purpose of alienating his affections,” and that she, the 
defendant herein, “thereby caused him to abandon her, and de- 
prived her of his affections, aid, comfort and society, she would 
be liable in this case.” 


APPEAL from the district court for Cuming county: 
WILLIAM V. ALLEN, JUDGE. Affirmed. 


F. D. Hunker and A, R. Oleson, for appellant. 
Lacek & Nicholson, contra. 


Heard before Lerron, Day and Dean, JJ., Goop and 
Raper, District Judges. 


Dean, J. 

Mildred Wendt sued to recover damages from defend- 
ant for the alienation of the affections of her former hus- 
band. She recovered a verdict and judgment thereon of 
$3,000, and defendant appealed. 

Plaintiff and Arthur W. Wendt were married January 
4, 1917, and lived together about a year anda half. Some 
time in May, 1918, marital differences arose between them 
that grew out of the misconduct of defendant, as alleged, 
whom plaintiff charges with having alienated the affec- 
tions of her husband. She avers that defendant con- 
stantly and persistently forced her attentions and bland- 
ishments upon him, and that as a direct result of such 
attentions her former husband, in July, 1918, deserted 
her and went to live with defendant and subsequently ob- 
tained a divorce from plaintiff. Within four months 
thereafter defendant and her husband were married at 
Council Bluffs, Towa, and within about six months de- 
fendant gave birth to a child. Plaintiff alleges that she 
tried by various means to induce her husband to return 
to her, and that upon his refusal she became greatly pro- 
yoked. For this deprivation of the society and comfort 
of her former husband she prayed for $10,000 damages. 

Mr. Wendt applied for the divorce in question and his 
then wife, plaintiff herein, filed a cross-petition. The 
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court found against her on her cross-petition and granted 
the decree to her husband on the grounds of extreme 
cruelty. The court, however, awarded the custody of 
their infant child, Arthur W. Wendt, Ji, to the plaintiff 
herein. In her petition in the present case plaintiff ad- 
mits that, “in her constant endeavor to retain the affec- 
tions of her then husband against the design of the de- 
fendant on his affections, * * * the plaintiff did at 
certain times, while in the heat of passion, assault her 
then husband and use strong language toward him in her 
efforts to counteract” defendant’s designs. ‘She alleges 
that the unseemly conduct of defendant, in the premises, 
so aggravated her that it threw her into a fit of passion, 
from time to time, and that it was while in this abnormal 
condition that she attacked her husband. 

The defendant's answer herein avers that Wendt 
abandoned plaintiff because of her extreme cruelty, and 
denies that defendant alienated the affections of plain- 
tiff’s husband, and charges that- she lost her husband’s 
affection by her cruel treatment of him. With respect 
to the wedded life of plaintiff and Wendt it may be said 
that, except as to a few digressions, it ran smoothly so 
long as they lived together. Their child, Arthur W. 
Wendt, Jr., was born February 21, 1918. About March 
22, 1918, they bought a home in West Point; both hus- 
band and wife contributing to the payment of the puv- 
chase price. Wendt, with some assistance from plaintifi’s 
father, bonght a garage and there engaged in the auto- 
mobile business. 

The testimony tends to show that the defendant and 
plaintiff’s then husband met some time in May, 1918, and 
that in that month defendant remarked to plaintiff, in a 
significant manner, that Mr. Wendt was a very attractive 
person. This was the first. intimation that she had of the 
defendant's designs upon her husband. She charges that 
defendant thereafter constantly sought the society of her 
husband. In July, 1918, she discovered a coolness in her 
husband’s treatment of her, and avers that he then began 
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to stay out late at night; that his automobile was fre- 
guently seen parked in front of defendant's home in the 
evenings, and that subsequently defendant aud Wendt 
met frequently at the post office and had clandestine 
meetings elsewhere. She testified that they were fre- 
quently seen riding together; that plaintiff became con- 
cerned about her husband’s late hours and his conduct 
generally, and when she found out the real situation she 
was naturally embittered toward defendant and her hus- 
band and became angry and upbraided him for his in- 
sincerity; that when her husband finally left her she con- 
stantly endeavored by various means to win him back to 
his home; that, notwithstanding she was always repulsed 
by him, she went frequently to his place of business and 
entreated him to return. She conceded that when he re- 
fused to do so she made violent attacks upon him and 
spoke to him in an abusive manner; that the cruelty upon 
which the divorce decree was based consisted in the at- 
tacks that she made upon him while she was so distraught 
with grief over his conduct and the conduct of defendant 
that she could not control herself. The material evi- 
dence of plaintiff, with respect to defendant’s conduct, 
was corroborated by six or more witnesses who lived in 
the immediate vicinity. 

Defendant cites authorities going to show that in this 
class of cases there is no ground for action unless it 
clearly appears that the defendant has done something to 
win the affections of the enamored spouse. Even so; the 
law cited is not applicable to the facts before us. With- 
out going into tiresome details it sufficiently appears 
that defendant’s conduct was such that it would naturally 
attvact the attention and the admiration of a. vain, 
vacillating and insincere person. On this point the evi- 
dence amply supports the verdict. 

That plaintiff was indiscreet in the strong arm methods 
she employed in her attempt to win again the affection of 
her erring husband, and that seem to savor of the stone 
age, appears, not only in the proofs, but is admitted in the 
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allegations of her petition as well. The evidence, how- 
ever, was submitted to.a jury of the neighborhood, and, 
under fair instructions, they found for her and against de- 
fendant. ‘There is proof tending to show that defendant 
exercised subtle contrivances, wiles, and blandishments to 
win plaintift’s husband away from her. That she thereby 
succeeded in doing so is well established. 

Complaint is made respecting some of the court’s rul- 
ings on the admission and the rejection of evidence, and 
also with respect to certain observations that were made 
by the trial judge on the evidence while the case was 
being tried. Reversible error does not appear in the as- 
signments. Certain of the instructions are also com- 
plained of. The instruction of which the most complaint 
is made correctly informs the jury that, if the evidence 
shows that defendant was “the willing recipient of the 
complaints’ made by the husband to defendant against 
his wife, “with the ultimate intention and ulterior pur- 
pose of alienating his affections,” and that she, the de- 
fendant herein, “thereby caused him to abandon her, and 
deprived her of his affections, aid, comfort and society, 
she would be Hable in this case.” 

Other assignments of alleged error are pointed out that 
we do not find it necessary to discuss. The record pre- 
sents an aggravated situation in which a measure of jus- 
tice has been meted out. ‘Reversible error does not ap- 
pear. The judgment is therefore in all things 

AFFIRMED. 


STANDARD OIL COMPANY, APPELLANT, V. City or Krarnry 
EY AL., APPELLEES. 


Firep Jury 15, 1921. No. 21326. 


1. Municipal Corporations: Police REGULATIONS: REviIEW By Courts. 
In the exercise of police power delegated to a city, it is generally 
for the municipal authorities to determine what rules, regulations 
and ordinances are required for the health, comfort and safety of 
the people, but their action is not final and is subject to the 
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scrutiny of the courts. 


INVALIDITY OF ORDINANCE: EvipENcE. To overturn a city 
ordinance as being arbitrary, unreasonable or discriminatory, the 
evidence of such facts should be clear and satisfactory. 


In the light of the evidence, the ordinance set 
out in the opinion is held void as being an arbitrary, unreason- 
able and discriminatory exercise of the police power. 


ow 


APPEAL froin the district couvt for Butfalo county: 
Bruno O. Hosrerrer, JUDGE. Reversed, with directions. 


Pratt & Hamer and W. I, Herdman, for appellant. 
LP. MeDermott, contra. 


Heard before Mornissky, C.J., Day, Dan, PLANsBurG, 
Lerron and Ross, JJ. 


Day, J. 

The only question involved in this case is the validity of 
a certain ordinance of the city of Kearney, Nebraska. 

Plaintiff, who was the owner of certain lots abutting 
upon Central avenue at Twenty-fourth street in the city 
of Kearney, had commenced to erect thereon a filling sta- 
tion for the purpose of selling on the premises gasoline 
and lubricating oil to the users of motor vehicles. When 
the city council of defendant city learned of the character 
of the improvement the plaintiff intended to make and 
the nature of the business it proposed to conduct on the 
premises, the council very promptly passed the ordinance 
in question. Section 1 provides: “That it shall be un- 
lawful for any person or persons, firm, or corporation to 
erect or construct upon any lot, piece of lot, or parcel of 
land, a filling station wherein motor-propelled vehicles 
are run in for the purpose of receiving gasoline and oils, 
between Eighteenth and Thirty-first streets on Central 
avenue, in the city of Kearney, Nebraska.” Section 2 
provides a penalty for a violation of the ordinance. 

Acting under authority of this ordinance, the municipal 
authorities were proceeding to stop the further progress 
of the work on the filling station when this action was 
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commenced. By this action the plaintiff sought an in- 
junction restraining the municipal authorities from in- 
terfering with it in the construction of the improvement 
upon the ground that the ordinance is unreasonable, dis- 
criminatory, and an illegal invasion of its property rights. 
‘the trial court found the issues in favor of the defend- 
ants, and dismissed the plaintiff’s cause of action. From 
this judgment plaintiff appeals. 

It is conceded that the legislature has, by section 4862, 
Rey. St. 1913, delegated to the municipal authorities of 
cities of the class of defendant city the power to enact 
all needful ordinances, rules, and regulations for main- 
taining the peace, good government, and general welfare 
of such cities. It is manifest that the council in passing 
the ordinance in question was acting under the “general 
welfare” clause of the power delegated to it by the legis- 
lature. Generally speaking, it is within the: right of 
inunicipal legislative authority, acting undev the “general 
welfare’ clause, to determine what ordinances are re- 
quired to protect aud secure the public health, comfort, 
and safety, but it may not, under the guise of such power, 
enact ordinances which are unreasonable, or discrimina- 
tory, or an invasion of constitutional rights. 

In Peterson vr. State, 79 Neb. 132, it was held: “The 
detevmination of the question whether an ordinance is 
reasonably necessary for the protection of life ‘and prop- 
erty within the city is committed in the first instance to 
the municipal authorities, and, when they have acted and 
passed an ordinance, it is presmiuptively valid, and the 
courts will not interfere with its enforcement until the 
tnreasonableness or want of necessity of such measure is 
made to appeav by satisfactory evidence.” The same 
principle is announced in State v. Withnell, 91 Neb. 101. 
Whether an ordinance of this character is a proper ex- 
ercise of power becomes, therefore, in its last analysis, a 
“question for the courts to decide, and when it appears 
from all of the facts and circumstances to the satisfac- 
tion of the court that an ordinance is unreasonable or dis- 
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criminatory, or an invasion of constitutional rights, it is 
the duty of the courts to declare such ordinance void. 

With this general principle in mind, we proceed to ex- 
amine the facts and circumstances existing at the time 
the ordinance was passed, and the mischief proposed to 
be remedied thereby. The record shows that the plaintiff 
was proceeding to erect upon its lots abutting on Central 
avenue and Twenty-fourth street a filling station for the 
purpose of vending oils and gasoline to the users of motor 
vehicles, when stopped by the defendants. The general 
plan of the improvement contemplated the construction 
‘of a small one-story cement and concrete office building, 
standing well back from the two streets, and having a 
wide’ semicircular driveway extending from Central 
avenue to Twenty-fourth street across the plaintiffs 
premises. The plan was that a customer by driving 
across the sidewalk could enter upon the premises from 
either of the two streets; it being the intention that a 
customer who entered the premises from Central avenue, 
after having his wants supplied, could make his exit on 
Twenty-fourth street, and rice versa. Pumps were to be 
stationed along the driveway in the open dir, well back 
from the streets, by means of which customers were to be 
supphed with gasoline. It was the plan to store the 
gasoline upon the premises in large steel tanks specially 
designed for the purpose, and buried in the ground, while 
the oil was to be stored in metal cans such as are gen- 
erally used for that purpose. The building itself fully 
complied with the fire protection and building ordinances 
of the city, and the proposed manner of storing the gaso- 
line and oils on the premises was not in violation of any 
ordinance of the city, or any law of the state. 

It further appears that Central avenue is the principal 
business street in the city, and that the plaintiff’s prop- 
erty is one of the important corners along that street. 
For about four blocks south of the proposed improvement, 
the business consists mostly of retail stores in buildings 
of one and two stories. Along the street are a few very 
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valuable improvements, such as the federal post-office 
building, a church, a hotel, and residences. 

{t will be noted that the ordinance forbids the construc- 
tion of a “filling station” wherein motor-propelled ve- 
hicles are run in for the purpose.of receiving gasoline and 
oil, Just what the council may have intended by the 
terin “filling station” is not entirely free from doubt. It 
would seem, however, that there could be an equipment 
which would come within the general meaning of that 
term, where no building was employed, and that, there- 
fore, the building which the plaintiff proposed to con- 
struct was not the objectionable feature of the improve- 
ment. The ordinance, as we view it, does not prevent the 
storing of oils and gasoline on the premises within the 
restricted district, and selling them to users. of motor 
vehicles at the curb of the street. Tn fact, it is shown that 
within a few doors from the plaintitt’s premises, and -with- 
in the district, gasoline is being sold to users from a pump 
at the curb; the gasoline being stored in a large tank 
beneath the sidewalk. If the ordinance was really in- 
tended as a good-faith fire protection measure, it would 
seem that it would have been more general in its appli- 
cation, both as respects the territory in which it operated 
and the persons to whom it applied. It is difficult to see 
how there wonld be more danger to the public from sell- 
ing gasoline and oil from a pump on the premises, than 
froim selling the same commodities from a pump at the 
curb of the street; both being in the open air. Besides 
this, the ordinance by its terms operates on Central ave- 
nue only, and from the conditions as shown by the photo- 
graphs in evidence there would be as much danger from 
such a business conducted just off Central avenue as 
along that street. 

In further support of the ordinance, it is argued that 
the crossing of the sidewalk by motor vehicles would un- 
warrantably interfere with the use thereof by pedestrians. 
The record does not show the approximate number of 
pedestrians using the sidewalk, nor the extent of the in- 
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terference which the motor vehicles would entail. The 
court will, however, take judicial notice of the fact that 
the population of defendant city is less than 8,000, and 
from the circumstances in evidence, as shown by the 
photographs, we are convinced that the slight incon- 
venience to pedestrians by motor vehicles crossing the 
sidewalk is not of sufficient magnitude to justify the 
ordinance on that ground. The automobile as a business 
and pleasure vehicle has come to stay, and the rights of 
users, who constitute a considerable part of the public, 
must also be considered in determining the validity of 
ordinances of this nature. LDesides this, within one block 
from the plaintifi’s premises, and within the district, is a 
public garage, access to which is had across the sidewalk. 
It is conceded that the ordinance does not prohibit cross- 
ing the sidewalk to enter the garage. It is also claimed 
that the noise of the honking of horns and the running 
of the engines would be a nuisance to the other users of 
the street. The noise, however, is only incidental to and 
not a necessary part of the proposed business. If the 
protection of the public from noise was the purpose 
sought to be attained, it would seem that it could be 
easily controled by proper ordinances going directly to 
that subject. 

Without extending the argument further, we are satis-' 
fied from a consideration of the entire record that the ordi- 
nance cannot be sustained. While there are some phases 
of it which upon first impression appear to be within the 
domain of the proper exercise of the police power of the 
municipality, yet when considered in connection with the 
facts. and circumstances as shown by the record it be- 
comes apparent that it is an unreasonable, arbitrary, and 
discriminatory exercise of power. We think the real 
reason for the ordinance is set forth in the defendant’s 
answer wherein it is charged that the construction of an 
oil-filling station on the principal street. of the city would 
be an “everlasting eyesore and disgrace.” While great 
latitude must be given to municipalities in the matter of 
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the exercise of police power, it must not be carried to the 
extent that it. is unreasonable, arbitrary, or discrimina- 
tory. 

From what has been said, it follows that the trial court 
shonld have granted the relief prayed. The judgment of 
the district court is reversed and the canse remanded, 
with directions to enter a decree granting the injunction 
prayed, 

RREVERSED. 


Dean, J., dissenting. 

Under the facts and the law it seems that the judg- 
ment should be affirmed. The ordinance prohibits the 
erection, on a certain designated part of a certain street, 
of all oil-filling stations of a certain class, namely, those 
“wherein motor-propelled vehicles are run in for the pur- 
pose of receiving gasoline and oils.” 

There is a stipulation in the record wherein, among 
other things, substantially these material facts appeav: 
Immediately east, and across Central avenue, from the 
proposed site of the oil-filling station is located the United 
States post-office, a two-story marble building erected at 
a cost of about $150,000, and also an apartment house. 
One block away from plaintiff’s lots is located the three- 
story 100-room Midway hotel, and just across the street 
therefrom, and one block from plaintiff’s lots, is the Chris- 
tian church, and east and north of that church is a resi- 
dence district. About a half block west of plaintiff’s lots 
is a Catholic church, and connected therewith is a 
parochial school which is open and in continuous session 
zine months in the year. A block south of the Catholic 
church and school is the Presbyterian church, and across 
the street east of the Presbyterian church is the Christian 
Science church. Both sides of the four blocks that are 
directly south of plaintiff’s lots are practically al built 
up with business houses. Central avenue, whereon the 
proposed oil-filling station is to be permanently located, is 
one of Kearney’s principal business streets and is one of 
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the main traveled routes from the business center on a 
paved street that leads to the State Teachers college. On 
the east and south sides of the block in which are situated 
plaintiff’s lots the sidewalks ave about 20 feet wide. 

It is into the midst of such an environment that there 
has been permanently located, almost under the eaves of 
a $150,000 federal building, by a judgment of this court, 
& noise-producing oil-filling station that is to be used, as 
we are informed by plaintitf’s brief, “in said business of 
vending oils, grease, and gasoline.’ The environment of 
the new structure will, as the stipulation shows, consist 
of a group of four Jeading churches, a church school, an 
apartment house, a large hotel, and the federal building; 
w residence section of the city being on one side and the 
business center on the other. The oil station is perma- 
nently established over the protest of the city council, and 
in violation of an ordinance, adopted under the police 
power, and contrary to a judgment of the district court 
pronounced by a judge who has resided in Kearney more 
than 30 years, and who has been a district judge for al- 
most 20 years. 

One of Kearney’s leading citizens, who lives directly 
across the street from a “two-pump”’’ oil-filling station, 
testified, in substance, that on Saturday evenings, from 5 
o’clock until midnight, and on Sunday afternoons and 
evenings and on holidays, the station does ‘a very large 
business, and at such times from four to six cars stand 
and honk and wait, all clamoring to be served at one 
time, and that to add to the confusion about half of the 
cars while waiting permit their engines to run, so that 
the noise interferes with ordinary conversation on his 
porch and injuriously affects the health of his family. 
He further testified that the traffic on the street was con- 
gested by large motor trucks and mule trucks backing 
up to the curb to fill the tank of the station with gaso- 
line almost every evening, and that it was further ob- 
structed by from three to six cars standing at the curb 
in the evenings waiting to have air pumped into the tires. 
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He said his knowledge was confined to the hours he named 
as he was not at home very much during the day through- 
out the week. No evidence was offered by plaintiff on the 
question of noise, other than that of an employee of 
plaintiff who testified that their men were instructed to 
ask car drivers to stop their engines while the tank was 
being filled. It is, however, suggested in plaintiff's brief 
that it was the customers, aud not the plaintiff, that 
created the noise and the confusion of which complaint is 
inade. But that suggestion does not meet the objection. 
In view of the evidence it is perhaps well that the fed- 
eral court has not yet begun to hold its. sessions on the 
second floor of the federal building. 

In its argument plaintiff contends that the ordinance is 
discriminatory because two “gasoline curb pumps” have 
been installed on the street in question. The contention 
is not sound. There is a vast difference between a “gaso- 
line curb pump,” a temporary and transitory contrivance, 
installed before the passage of the ordinance in question, 
und a permanent “oil-filling station,” to be used for sell- 
ing “oils, grease, and gasoline.” They are not in: the 
game class, nor can a comparison properly be drawn be- 
tween a “gasoline curb pump” that was first brought into 
use by the pioneer oil sellers, and now almost obsolete, 
and a pretentious, modern and permanent “gas-filling sta- 
tion,” the last word in architectural expression and de- 
sign of the modern oil vender. 

The majority opinion points out that the automobile, 
that indispensable adjunct of modern and social life; has 
come to stay; likewise the pedestrian. And some in- . 
alienable rights remain to him. Among these is the right 
freely to walk in peace and in safety on either side of a 
public street that he may choose. It is obvious that an 
oil-filling station, located on a street corner in the busi- 
ness center, no matter how attractive, when newly built, 
in architectural design and appearance, with cars darting 
in and darting out, across a greasy sidewalk, adds to the 
peril of the passing pedestrian, of whatever age or sex. 
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But in its brief plaintiff makes this argument in extenu- 
ation of its persistent and unwelcome intrusion. It says: 
“The slight inconvenience to pedestrians using the side- 
walk on the same side of the street, although they could 
use the one on the opposite side, must as a public neces- 
sity be submitted to.” Doubtless the same argument, 
upon which comment may well be spared, was advanced 
in the district court and was noted by the trial judge. 

“Jt has often been said that the police power is to the 
state what self-protection is to the citizen. It is for the 
city council then, under that beneficent power, reasonably 
to determine in the first instance in what district certain 
occupations, and the erection of certain structures, shall 
be prohibited. Under the police power the city council 
may determine too whether the perils of automobile 
traffic to pedestrians upon the main street intersections, 
shall be diminished and the safety of the citizens en- 
hanced, by preventing the establishment on its prominent 
street corners of such oil-filling stations and at such loca- 
tions as the present case contemplates. And if complaint 
is made, as here made, and notwithstanding we must try 
the case here de novo, we have held, in the past, that the 
judgment of the district court, in an equity case, should 
be given great weight by this court when sitting as a court 
of review. And this case is not an exception. The ques- 
tion is: Has the cornicil been unreasonable in its exer- 
cise of the police power? I submit, that it does not 
clearly so appear. I fear that the fact has been over- 
looked that a reasonable exercise of the police power in- 
heres in the city council. 

A citizen should not be permitted to so nse his prop- 
erty as to thereby create a nuisance, nor to so use it that 
it will become a menace to the personal and physical 
safety of others. Plainly speaking, plaintiff has been 
given permission to do both. In support of the views ex- 
pressed herein these authorities are cited: Ea parte 
Wolf, 14 Neb. 24; Peterson v. State, 79 Neb. 132; In re 
Anderson, 69 Neb. 686; State v. Withnell, 91 Neb. 101; 
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2 McQuillin, Municipal Corporations, sec. 732, and volume 
3, secs. 890-924. ‘ 

For the reasons herein stated, I respectfully dissent 
from the opinion of the majority of the court. 


DESSIE CRAVER ET AL, APPELLANTS, V. THOMAS I}. Mc- 
PHERSON, APPELLEE. 


FILED JuLy 15, 1921. No. 21449. 


Bills and Notes: Scurricrency oF Petition. The petition, the substance 
of which is set out in the opinion, Aeld to state a cause of action. 


APPEAL from the district court for Douglas county: 
Lee 8S. Esrerie, JupcE. Reversed. 


Morsman, Maxwell & Haggart, for appellants. 
Baker & Ready, contra. 


Heard before Morrissey, C.J.. Day, DEAN and Ler- 
TON, JJ. 


Day, J. 

This action is based upon a promissory note given by 
defendant to one Kate McGiuness, together with a co- 
‘temporaneous memorandum signed by the payee. The 
case was called for trial, a jury impaneled, a witness 
sworn, whereupon defendant objected to the introduction 
of any testimony, for the reason that the petition did not 
state a cause of action. The objection was sustained, and 
the case dismissed. The plaintiff appeals. 

The only question presented by the record is the suffi- 
ciency of the petition to state a cause of action. The ob- 
jection of the defendant to the introduction of any testi- 
mony upon the ground that the petition failed to state a 
cause of action is equivalent to a demurrer to the petition 
and must be tested by the same rules. The petition is in 
the usual form, and such portions only will be set out as 
appear to be necessary to understand the precise question 
presented by the defendant’s objection. 
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It is alleged that on November 27, 1908, the defendant 
executed and delivered to Kate McGinness his promissory 
note as follows: 

“$37,000. Omaha, Neb., November 27, 1908. 

“One year after date, for value received I promise to 
pay to the order of Mrs. Kate McGinness, at the Union 
Stock Yards National Bank, South Omaha, Nebraska, 
thirty-seven thousand dollars, with interest at the rate of 
6 per cent. per annum from date until paid. 

“Thos, B. McPherson.” 

At the time of the execution of the note, and as a part 
of the same transaction, Kate McGinness executed and 
delivered to the defendant a writing, which was accepted 
by the defendant, as follows: 

“Omaha, Nebraska, Nov. 27, 1908. 

“Whereas, Thos. 13. McPherson has acted as agent for 
many years for ny late husband, Daniel McGinness, and 
after his death for me, in the loaning of certain money 
for us and in our behalf; 

“Whereas, he is now holding for me notes as herein- 
after described; 

“Whereas, he has executed his own note of even date 
herewith for thirty-seven thousand dollars ($37,000) pay- 
able to me, pledging as collateral the notes above referred 
to, to wit: 

“Walker Manufacturing Co., $18,171.98 and int. due 
Nov. 14th, 1909. 

“A, A. Spaugh, $9,386.16 and int. due Dec. 7th, 1909. 

“Prime and Tower, $12,000 and int. due Jan. 26th, 1912 

“Whereas, the note for thirty-seven thousand dollars is 
really not his personal obligation and is only given to 
protect me from loss upon the notes he has taken for my 
account: 

“Now, therefore, in consideration of the premises, I 
hereby agree to hold his note for thirty-seven thousand 
dollars, and not to transfer ov dispose of it without his 
consent in writing. 

“T further agree that the collateral notes referred to 
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shall be held by him; and he is hereby empowered to col- 
lect, renew or extend them, and to substitute for them 
other collateral at his discretion. 

“T also agree to exhaust my coHateral, whatever it may 
be, before demanding payment from him of any part of 
this obligation, or attempting to collect any part of his 
personal note, unless there should be a loss in the col- 
lateral referred to, in which case he shall be liable for 
such deficiency. 

“Provided, however, that le shall pay me, annually, in- 
terest at the rate of six per cent. upon the whole or such 
part of the principal as may be unpaid from time to time. 

“Witness my hand day and date first above written. 

' “(Signed) Kate MeGinness.” 

The petition further alleges in detail the death of Kate 
McGinness on December 10, 1910, and the administration 
of her estate establishing that the plaintiffs herein..are 
the. residuary legatees under her will. Other facts are 
alleged showing the right of the plaintiffs herein to in- 
stitute the suit. Tt is alleged that interest had been paid 
by the defendant up to November 27, 1911; that $12,000 
ou the principal of the note was paid January 27, 1912; 
that the said payment of $12,000 was the proceeds of the 
collateral note of Prime and Tower; that on November 
27, 1908, the defendant substituted as collateral security 
the note of one W. J. McLaughlin, payable to the order of 
the defendant, in place and stead of the note of the 
Walker Manufacturing Company for $18,171.98, and the 
note of A. A. Spangh for $9,386.16, and that the Walker 
Manufacturing Company and A, A. Spaugh notes were 
thereupon taken by the defendant as his personal prop- 
erty. The petition further alleges that suit was brought 
hy the executor of Kate McGinness against W. J...Me- 
Laughlin upon the note above described, and judgment 
was duly rendered thereon on November 30, 1915, for the 
sum of $37,894.12; that execution was duly issued upon 
the judgment, and that the same was returned wholly 
unsatisfied; that no part of the judgement has been: col- 
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lected, and that McLaughlin is insolvent. The petition 
fur ther alleges that the defendant has been absent from 
the state of Nebraska for more than three years imme- 
diately preceding the commencement of this suit; that 
there is due and owing the plaintiffs from the defendant 
on the $37,000 note the sum of $25,000 with interest at 6 
per cent. per annum from November 27, 1911, for which, 
together with costs of suit, the plaintiffs pray judgment. 

It is argued on behalf of the defendant that there is no 
consideration to support his promise. We find ourselves 
unable to assent to this proposition. Without entering 
into an extended analysis of the petition, it seems clear 
that there was a detriment, or disadvantage, or forbear- 
ance, or stispension of a right on the part of ‘Mrs. Mc- 
Ginness in permitting the defendant to continue to hold 
the collateral which he was holding on her account, and 
in permitting him to collect, renew or extend such col- 
lateral, and to substitute other collateral therefor at his 
discretion. In taking the $37,000 note she suspended at - 
least for one year her right to call in the securities held 
for her by the defendant, and in agreeing to hold the 
$37,000 note and not to dispose of it withont the defend- 
ant’s consent. It also appears that there was a_ benefit 
and advantage to the defendant in being permitted to 
hold the collateral, and to collect, renew and extend the 
same, and to appropriate to his own use all interest ‘ac- 
cruing thereon in excess of the 6 per cent. which he was 
to pay to Mrs. McGinness. 

In our view, the petition states a cause of action, and 
the district. court was in error in dismissing the case. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED. 
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1), DaGGErr, APPELLEH, VY. TOM PANEBIANCO, APPELLANT. 
FiLep Jury 15, 1921. No, 21612. 


1 Landlord and Tenant: Rerairs. “In the absence of an express 
contract, a landlord is not bound to repair leased premises, nor 
to pay for repairs made thereon by the tenant.” Murphey v. 
TUlinois Trust & Savings Bank, 57 Neb. 519. 


2. Evidence examined, and held to sustain the action of the trial 
court in directing a verdict for the plaintiff. 


APPEAL from the district court for Donglas county: 
Lee 8S, Esrecir, Juper. Affirmed. 


Hdward R. Burke, for appellant. 9 
Gerald M. Dreic, contra, 


Heard before Lurrox, Day and Dean, JJ., CLemMen'es 
and MorninG, District Judges, 


Day, J. 

This is an action of forcible entry and detainer brought 
by D. Daggett against Tom Panebianco, and was. orig- 
inally tried in justice court, where judgment was entered 
for plaintiff for possession of the premises in controversy. 
Defendant appealed the case to the district court. for 
Douglas county, where the case was tried on the original. 
complaint and answer filed in justice court. After the 
iestimony was all in, the trial court, on motion of plain- 
tiff, instructed the jury to return a verdict in his favor, 
which was accordingly done, and judgment was entered 
thereon. The defendant appeals. 

The folowing state of facts appears from the record: 
Tom Pancbianco leased the premises from D. Daggett, by 
written lease, for the term of one year from the 20th day 
of August, 1918, to the 20th day of August, 1919, at au 
agreed rental of $16 a month, payable in advance. The 
lease provided “that all plumbing, water pipes, gas pipes 
and sewerage shall be at the risk of the said party of the 
second part (defendant herein), and that said party of 
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the first part (plaintiff) shall not be in any way liable 
for any defect therein, or for any damages resulting from 
any defects or faults therein.” The lease also contained 
the provision that “said party of the second part will, 
during the said term, keep the said premises in good and 
tenantable repair externally and internally, reasonable 
tear and wear excepted.” 

It appears that all rent was paid up to June 20, 1919, 
when the plaintiff's agent sought to collect the rent then 
due for the month beginning on-that date. The defend- 
ant refused to pay the rent unless he was allowed to de- 
duct the sum of $2.25 which he had paid to a plumber for 
repairing a leaky toilet on the premises. The plaintiff 
was out of the city at the time, and his agent vefused to 
make any such allowance for the plimber’s bill which de- 
fendant had paid. A like refusal on part ot defendant to 
pay the rent occurred perhaps two ov three times during 
the month that ensued, and on July 20, 1919, another 
inonth’s rent was due, and the agent then sought to col- 
lect the two months’ rent, or $32 then due from defend- 
ant. Defendant again refused to pay the $32 unless he 
was allowed to deduct the $2.25 for the plumber’s bill. 
Thereafter, and ou July 23, 1919, the plaintiff's agent 
served a three days’ notice to quit on the defendant, and 
on July 28, 1919, this action of forcible entry and de- 

_tainer was filed in justice court, as above stated. 

The defendant relies upon two grounds for reversal: 
First, that it was error on the part of the trial court to 
sustain plaintiffs motion for a directed verdict; and, sec- 
ond, that the verdict directed by the trial court is con- 
trary to law and the evidence. 

As to defendant’s first ground for reversal, we are of 
the opinion that it was entirely proper for the trial court 
to direct a verdict for the plaintiff, inasmuch as there 
were no disputed questions ot fact. As to this principle, 
see Keeley Institute v. Wade, 61 Neb. 318, 

As to the second ground for reversal, the lease pro- 
vided that the tenant (defendant) should be liable for all 
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plumbing repairs. Nevertheless, he had some repairs 
made, and then refused to pay his rent unless the bill for 
the plumbing repairs avas deducted from the rent theu 
due. When this occurred he was in default, and it was 
entirely proper for plaintifi’s agent to then serve the 
notice to quit. The defendant admitted that he had no 
authority whatever from plaintiff to have these repairs 
made, but did so on his own initiative. It is not shown 
by the evidence whether the condition of the toilet was 
occasioned by reasonable tear and wear, or through some 
fault of the tenant. If it was caused by reasonable tear 
and wear, then under the provisions of the lease it would 
have been the duty of the landlord to pay for the repairs. 
he defendant, by insisting that the repair bill be de- 
dueted from the rent, necessarily took the position that 
the condition of the toilet was the result of reasonable 
tear and wear, and in making his defense it was neces- 
sary for him to establish that fact. In our view of the 
testimony, he has failed to do this. 

In Murphey v. Illinois Trust & Savings Bank, 57 Neb. 
519, it was held: “In the absence of an express contract, 
a landlord is not bound to repair the leased premises, 
nor to pay for the repairs made thereon by the tenant.” 
And, in Turner v. Townsend, 42 Neb. 376, the court said: 
“The obligation of a Jandlord in any case to repair or re- 
build leased premises rests solely on express contract, and 
without an express contract to that effect a landlord is 
neither bound to repair leased premises himself, nor to 
pay for repairs made by the tenant.” 

Iiy specific terms in the written lease, the defendant 
was liable for these plumbing repairs. 

From a careful consideration of all the evidence, and 
applying the law applicable to such cases, we are con- 
vineed that defendant’s grounds relied upon for reversal 
are not well founded; and that the trial court was justi- 
fied in directing a verdict in favor of plaintiff, and that 
the verdict returned was proper under the evidence in- 
troduced. 
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Finding no errors prejudicial to the defendant which 
would require a reversal, the judgment is 
AFFIRMED, 


THOMAS C. Horxpy, ADMINISTRATOR, APPELLEB, V. STATE 
Live INSURANCE COMPANY, APPELLANT. 


Finep Juny 15, 1921. No. 21512.. 


1. Insurance: Dratin py VIoLENCE: PRESUMPTION. In a suit on an 
insurance policy, covering death caused by violent, external and 
accidental means, where the proof reasonably shows that an in- 
jury was produced by violent and external means, and where 
there is no ground for suspicion that the wound was _ inten- 
tionally inflicted, there is a presumption that the insured did not 
voluntarily inflict the injury upon himself, and it is presumed 
that the injury was the result of accident. 


Ze : : Broop Poisoninc. Where the insured sustains an 
injury through violent, external and accidental means, and blood 
poisoning sets in, finally resulting in death, it is immaterial 
whether the infection was introduced at the time of the accident 
and through the instrument operating to cause the injury, if the 
infection enters before the wound has become so curcd as to 
prevent exposure to infection, and if the infection comes about 
naturally, without any appareat human act to produce it. 


. The blood poisoning resulting in such a 
wound will be considered as the effect of the injury, and not as 
an additional or other cause aside from the accident, and the 
consequent death is held to be the result of the accident exclu- 
sively and independent of other causes. 


Tuiat: INnstrecrion. An instruction that the 
jury, in determining the cause of the injury, might consider all 
the facts and circumstances in evidence, and were entitled to 
draw reasonable inferences and conclusions from such facts and 
circumstances, held not erroneous and not misleading so as to 
authorize the jury to draw illogical inferences. 


5 Evidence: Exvrert Evipence. An opinion of an expert must be 
based upon facts, proved or assumed, sufficient to form a basis for 
an opinion, and cannot be invoked to supply the substantial facts 
necessary to support that conclusion. : 


APPBAL from the district court for Douglas county: 
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Lee S. Estecye, Jupce. Affirmed. 
T. W. Blackburn, for appellant. 
Merton L. Corey and Edward F. Dougherty, contra. 


Heard before Lerrox, Day, DEAN, I'LANSBURG and 
Ross, JJ. 


FLANSBURG, J. 

This is an action to recover on an insurance policy 
under a provision allowing double indemnity in case of. 
the death of the insnred, resulting from bodily injury, 
sustained and effected directly through external, violent 
and ‘accidental means, exclusively and independently of 
all other causes. The company had paid the face of the 
policy, but denied liability for double indemnity, under 
the provision mentioned. Trial was had to a jury and 
judgment resulted in favor of the plaintiff. The de- 
fendant insurance company appeals. : 

The testimony upon which plaintiff's case is based 
stands practically without contradiction, and the defend- 
ant contends, under the facts so shown, that the plaintiff 
is not entitled to recover, and argues that there is no evi- 
dence that the insured sustained a bodily injury through 
external, violent and accidental means, and that there is 
no evidence sufficient to show that death was the result 
of the accidental injury alleged, since death is shown to 
have been caused by blood poisoning, and since it does 
not appear that the poisonous infection was introduced 
into the wound at the time of the initial injury. 

The testimony in behalf of the plaintiff shows that iu- 
sured and his son, in the latter part of October, 1918, 
were engaged on the farm of the insured near Valentine, 
Nebraska, in harvesting a crop of beans, and that the 
field was badly infested with sand burs. While the har- 
vesting was going on, as insured’s wife says, or shortly 
after it concluded, as insured’s son puts it, the insured 
was noticed by them to be pressing and picking at his 
thumb. The son testifies that he looked at insured’s 


Vor. 106] JANUARY TERM, 1921. 


Hornby v. State Life Ins. Co. 


st 
ot 
an 


thumb and there appeared to be a small hole, a place like — 
a thorn leaves after it has gone in, and that just about 
the little red spot in the center the skin had turned red 
and that a sort of callous had formed about the place. 
The widow’s testimony was that she noticed the insured 
pressing his thumb and picking at it, as if to remove a 
sliver. 

Insured was engaged in the undertaking business, to 
which he devoted part of his time each week. Shortly 
after the time the above observations were made, the in- 
sured left for Valentine, and was gone a week, engaged 
in his undertaking business. The testimony shows that 
he did not directly handle bodies, as he had a helper to 
do that, but that he did do embalming and inject em- 
balming fluids. When he retnrned to the farm he was 
still pressing and working with his thumb. At that time 
it had become slightly swollen, and from then on the 
testimony fully shows the progress of an infection, re- 
sulting in the swelling of his entire arm and finally in his 
death, which oceurred on November 17 following. The 
testimony of physicians in behalf of the plaintiff was to 
the effect that any such infection, originating under- 
neath the skin, is always due to entrance of germs by 
means of some injury which has resulted in an opening 
of the skin, although the opening may be ever so slight, 
and that in this particular instance the infection must 
have entered through the opening in the skin of in- 
sured’s thumb. That death resulted from blood poison- 
ing, so introduced into the physical system of the insured, 
would seem to be beyond reasonable question. 

The testimony, however, in behalf of the defendant, 
which stands undisputed, is that whenever an infection 
enters a wound it will manifest itself in a few hours, al- 
most always within 24 to 36 hours, and never more than 3 
days afterwards. It would seem, then, from the testi- 
mony as it stands, that the infection of which the insured 
died, though perhaps not received at the time of the orig- 
inal injury to his thumb, was at least received later 
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through that injury and before it had become entirely 
cured. 

It is one of defendant's contentions that the evidence is 
insufficient to show that the insured met with an injury 
through external, violent and accidental means, and that, 
though there is evidence to show that there was a small 
abrasion or slight hole in the defendant's thumb, there is 
nothing to show how it was produced, and that its cause 
must vest entirely in conjecture; and in argument de- 
fendant suggests that the insured may have had a pimple 
ovr a growth in his thumb resulting from some internal 
cause, and inay have picked at it so as to, himself, have 
opened the skin and caused a wound through which the 
poisonous infection entered, and that, since one infer- 
enee is as likely to be drawn as the other, the plaintiff has 
not earried the burden of proof, and that the plaintiff's 
action should, therefore, be dismissed. 

The testimony of plaintiff's physicians shows that in- 
sured’s thumb had been examined, in an endeavor to tind 
some foreign substance that had pierced the skin, buf that 
no thorn, or other foreign substance, was disc overed; and 
that: the ‘plac @ where any sach foreign matter might have 
lodged was cut away. One of these physicians “testifies 
that when the skin is pierced by a thorn, or other foreign 
substance, and the foreign matter, or a part thereof, is 
left in the skin, a callous will fou In immediately: ‘About. 
thus walling oif the foreign substance from the physical 
system; that nature thus provides a protective remedy. 

‘The testimony of insured’s son, describing the wound as 
a place like a thorn leaves after it has gone in, with a 
little red opening where the skin had been pierced, and 
with a callons about it, in connection with the cireum- 
stance of the insured’s being employed at that time, or 
immediately before. in a field infested with sand burs, and 
in the light of the actions of the insured in pressing his 
thninb and picking at it, as if to remove a sliver, would, to 
the ordinary miud, it seems to us, reasonably result in the 
conviction that a thorn, or some such foreign matter, had 
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pierced insured’s thumb. 

This evidence, furthermore, is aided by the presumption 
that. insured did not voluntarily inflict an injury upon 
himself. It is plain that the insured'’s thumb was pierced 
by some foreign substance. The wound and the nature of 
the wound are proved. Such an injury could only be the 
result of violent and external means, and, when the proof 
goes so far, the presumption is in favor of an accident. 
Under this condition of the evidence, aided by such pre- 
sumption, we are unable to agree with the defendant’s 
argument that the cause of the injury must be left en- 
tirely to conjecture, or that the jury was called upon to 
guess, without evidence or reasonable inference to guide 
it, between the theory that the wound was caused through 
accidental means and the theory that the insured had, 
himself, with some instrument, voluntarily produced it. 
Caldwell v. lowa State Traveling Men's Ass’n, 156 Ta. 
327; Omberg v. United Ntates Mutual Accident Ass ‘n, 
101 Ky. 803; Peck vr. Kquitable Accident Ass'n, 52 Hun 
(N. ¥.) 255; 1 C. J. 495, sec. 278. , 

Though we do not deem it necessary to go into that 
question, some of the decisions are to the effect that even 
where the insured, throngh a voluntary act, pricks at a 
pimple and opeus the skin, and in doing so unknowingly — 
uses an instrument carrying infection, the resulting blood 
poisoning will be held to be the result of accident, rather 
than due to the voluntary act of the insured. Naa ev, 
Travelers Ins, Co., 130 Fed. 985; Lewis c. Ocean Accident 
& Guarantee Corp., 224 N. ¥. 18; Juterstate Business 
Men’s Accident Ass‘n v. Lewis, 257 Wed. 241. ‘And see 
National Surety Co. v. Love, 102 Neb. 633. 

Defendant makes the contention, since it is incumbent 
on the plaintiff to prove that death resulted from an acci- 
dent exclusively and independently of all other causes 
than the accident, that, before he can recover in this case, 
he must show that the poisonous infection was received 
as a part of the accident and at the time of the original 
injury. 
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It is argued that when there is an accidental injury, 
resulting in an abrasion of the skin, but no infectious 
matter is injected into the wound through the instrument 
operating to cause the injury, the injury resulting from 
the accident becomes complete, and, when an infection 
enters later through the wound produced, it becomes a 
new and intervening cause and one other than from the 
accident itself, and that, when death results in such case 
from blood poisoning, though, under the general rules of 
law on proximate cause, the death may be considered to 
have been caused by the accident, vet, under the specific 
provisions of the policy, before tieve: can be a liability, 
the death must result from the accident exclusively and. 
independently of all other canses, and it is argued that 
the accident is not the sole canse independent of all others, 
where blood poisoning Jater sets in and acts as a con- 
tributing cause, and that the company is not liable for 
the results of such several causes taken together. 

The question then, as it now ocenrs, is whether the in- 
fection shown in this case, eutering a wound which had 
heen previously produced by accidental means, was an 
additional, contributing or other cause than the injury 
.produced by the accident itself, or whether it was merely 
incidental to the wound and a natural conseqnence there- 
from. : 

--The abrasion of the skin caused a necessary exposure to 
such an infection. It was an exposure that could not be 
entirely guarded against until the foreign substance was 
removed, or the wound cured. It was a natural conse- 
quence that such an infection might set in, and that the 
wound, of slight and trivial nature in its beginning, 
should through natural processes develop dire results. 
The infection was not of some specific disease to which 
there had been a careless or conscious exposure (see 
Maryland Casualty Co. v. Spitz, 246 Fed. 817), but of a 
kind that naturally develops from the wound itself, with- 
out any apparent human act to aid it. When the infec- 
tion enters throngh the wound, produced by the original 
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accidental injury, naturally and before the wound has 
become so cured as to prevent exposure to infection, it 
seems to us immaterial when the infection enters. Rich 
vt. Hartford Accident & Indemnity Co., 208 Il. App. 506; 
Delaney v. Modern Accident Club, 121 Ia. 528; Bell vt. 
State Lafe Ins. Co., 24 Ga. App. 497. When it appears 
that the original injury continues to develop in character. 
and grow worse, it is impossible to determine just when 
an infection has entered it. In the eyes of the ordinary 
individual it is the original injury, through the process 
of development, which produces the final resnit, and the 
provision of the policy must be interpreted in that light. 
Lewis v. Ocean Accident & Guarantee Corp., supra; De- 
laney uv. Modern Accident Club, supra. There is no spe- 
cific expression in the policy, as is found in some policies 
covering death by accident, that, whenever an accidental 
injury through the complication of infection shall produce 
death, there shall be no liability on the part of the com- 
pany, unless the infection is shown to have been intro- 
duced at the time of the accident and by the instrument 
operating to cause the injury, and where the contract does 
not so provide we can see no reason for making snch an 
exception. : : 

It is true, as defendant argnes, that when insured’s son 
first examined the wound he said that, though there was a 
small hole, it appeared fo have healed over. Just what 
he meant is somewhat indefinite, but that testimony does 
not show that the wound had been cured, or that the 
danger of infection from the original injury had passed. 
The insured, it was shown, continued to work at his 
thumb, in an apparent endeavor to retiove some object 
from the woud. Jr seems quite apparent that the injury 
had not been cured, but continued from the beginning to 
be a source of irritation, though it may be true that the 
surface of the skin over it may have appeared to heal. 

We believe that the blocd poisoning shown in this case 
was a natural incident of the wound, and should be con- 
sidered as an effect of the original injury, rather than as 
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wi: Independent or additional cause. Ward v. Mtna Life 
Ins. Co., 82 Neb. 499; Maloney v. Maryland Casualty Co., 
1138 Ark. 174; Caldicell vr. Iowa State Traveling Men’‘s 
Ass'n, supra; 1C. J. 430, sec. 76. 

Error is predicated upon the giving of an instruction 
telling the jury that—“In determining the question as to 
whether or not the death of said George H. Hornby would 
have resulted from external, violent, and accidental means 
exclusively and independently of all other causes, you are 
entitled to consider all the facts and civeumstances which 
have been introduced in evidence before you, and you 
are entitled to draw reasonable inferences and conclusions 
from such facts and circumstances.” 

The case of Grosvenor v. Fidelity & Casualty Co., 102 
Neb. 629, is relied upon. That was an action upon an in- 
surance policy covering death by accidental means. In- 
sured died from drinking carbolic acid. The lower court 
directed a verdict for the plaintiff, relying upon the pre- 
sumption that death was by accidental means. This 
court, however, said, in reversing the case, that since it 
appeared that insured drank carbolic acid, it was pre- 
sumed that he did so voluntarily, and that the evidence of 
suicidal-intent so introduced into the case destroyed the 
force of the prestuuption of death by accidental means, 
and held that it was incumbent upon the plaintiff to show 
that the death was accidental “by evidence of the actual 
facts or a situation from which accident is the reasonable 
inference.” In other words, the record must present to 
the jury such a state of facts that reasonable inferences, 
showing accident, can be drawn therefrom, and the case 
cannot be left to the jury for a guess or conjecture in 
arriving at a conclusion. 

In a similar case, Rawitzer rv. Mutual Benefit Health & 
Accident Ass'n, 101 Neb. 219, where death was also the 
result of carbolic-acid poisoning, the court held that the 
surrounding circumstances were shown to be such as to 
allow of reasonable inferences as to the cause of death, 
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and that the case was one which should have been’ sub- 
mitted ‘to the jury. 

Ag before pointed out, we are of opinion that the con- 
dition of the evidence in this case presents a situation 
where a natural and reasonable inference could be drawn 
that the injury was accidental, and the matter of passing 
upon those inferences was for the jury. “Since there was 
sufficient to take the case to the jury, we believe there 
was no error in the instruction given. North Chicago 
Street R. Co. v. Rodert, 203 Ill. 4138; Vandalia Coal Co. v. 
JJoore, 69 Ind, App. 311; Wileor v. Southern Railieay, 91. 
S. Car. 71; Central of Georgia R. Co. v. Ellison, 199 Ala. 
pile 38 Cyc. 1673. _ a 

It is argued that there is prejudicial error in the ad- 
inission of testimony. Doctor Jonas, who examined the 
insured after the poisoning had progressed up the arm, 
was alfowed to testify in behalf of the plaintiff that the 
poisoning was from external means. We see nothing inn- 
proper in the admission of that testimony, since the doctor 
testified that poisoning of that kind in that locality al- 
ways came from without through an opening in the skin. 
On cross-examnination he was-asked if septicemia had been 
in the body prior to the injury, whether or not it might 
not extend to the surface and manifest itself there, to 
whieh the doctor answered that he had only one opinion 
about this case—that ‘the poisoning came from witliont, 
froin “an accident.” No motion was made to strike out 
this answer, but it is now contended that the, doctor was 
thus allowed to express his opinion that the injury was 
the resultrof accidental means, and, therefore, that. the 
testimony was’ improperly received. Such an opinion as 
to a conclusion of fact could, of course, not be received as 
evidence. Dreher rv. Order of United Commercial: Trav- 
clers of. America, 173, Wis. 173. We take it that the doc- 
tov meant..“injury’? instead of “accident,” and was not 
attempting to give evidence as to how the injury had been 
caused, and we cannot see that the answer would mislead 
the jury. , 
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The further objection is made that the petition did not’ 
state a cause of action, since the name of the beneficiary 
under the policy was not disclosed. The action was 
brought by the administrator, and upon a policy, the pro- 
visions of which were fully known to the defendant. The 
trial court allowed an amendment of the pleadings during 
the trial, and the name of the beneficiary was inserted. 
We do not see that the defendant could have been taken 
by surprise by this amendment, or prejudiced in any way. 

The case is therefore 

AFFIRMED. 

Lerron, J., dissenting. 

It seems to we the majority opinion rests upon an in- 
ference based upon an inference. First, the inference 
that a sand bur, or other substance, penetrated the 
thumb. Second, the inference that a malignant germ 
entered the body through a perforation of the skin thus 
created. Jn my opinion the evidence does not justify the 
recovery. 


Gertib J. WILLIAMS, APPELLEE, V. [ELLIS EK. WILLIAMS, 
APPELLANT. 


Firep Jury 15, 1921. No. 21533. 


1. Homestead: Surriciency or Prea. A pleading sufficiently sets 
forth the selection of the homestead from the wife’s separate 
property, with her consent, where it is alleged therein that after 
their marriage the parties entered upon the tract in question 
pursuant to a prior agreement to make it their permanent home 
and joint homestead, that improvements were constructed suffi- 
cient for that purpose, and that it continued for severa! years to 
be the family residence. 

2. Husband and Wife: HoxwestTeap: EvecTMENT. Where the home- 
stead has been selected, with the wife’s consent, from her sep- 
arate property, she cannot withdraw from the homestead and 
Maintain ejectment against her husband, who remains in oc- 
cupancy thereof, so long as the marita] relation continues. 


APPEAL from the district court for Morrill county: 
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Ratpo W. Hovart, Jupee. Reversed and dismissed. 
Fawcett & Mockett and C. G. Perry, for appellant. 


Williams, Hurd & Neighbors, contra. 


Dorsey, C. 

Gertie J. Williams, the appellee, brought ejectment 
against her husband, the appellant, to recover possession 
of a quarter-section of land in Morrill county. Her peti- 
tion contained simply the formal allegations that she had 
a legal interest in, and was entitled to the possession of, 
the land, and that since January, 1916, the appellant had 
deprived her of the possession thereof. 

The appellant’s answer, in addition to a general denial, 
set forth that the parties were married in 1911; that be- 
fore the marriage the appellee had made entry and estab- 
lished her residence, in a small frame shack, upon the 
land under the government homestead laws; that they 
were married during a “leave of absence” which she had 
obtained, and it was agreed that immediately after the 
marriage they should return to and live upon her home- 
stead, that the same should be their joint homestead, and 
that the appellant should break out, seed and cultivate 
the land and construct such improvements thereon as 
would make it a permanent and habitable home; that as 
soon as they were married they did move upon the land, 
which the appellant improved as he had promised, at his 
own expense and bestowing his own labor thereupon, 
making it a suitable and comfortable home; that he and 
his wife and the two children born to them lived there, in 
harmony, until January, 1916, when without just cause 
she left the state and has never since returned, although 
the appellant desired and repeatedly requested her so to 
do; that by reason of the foregoing he acquired a legal 
estate in the land of which the appellee could not de- 
prive him, that she was not entitled to separate possession 
and could not maintain the action. 

In her reply the appellee admitted the marriage, and 
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that she had made entry and established her residence 
upon the land as alleged, but denied all other averments 
of the answer. Ifor further reply she alleged that she 
had been compelled to leave because of his cruelty; that 
the appellant told her to get out if she did not like it, 
and since her departure told her not to come back; that 
it was for those reasons that she remained away from. her 
home, and that it was impossible for them to. live to- 
gether. - os . 

The case coming on for trial, the appellant's motion for 
judgment upon the pleadings was overruled, and. the trial 
court sustained the objection interposed .by counsel for 
the appellee to the introduction of any testimony on the 
part of the appellant for the reason that his answer did 
not constitute a defense. Judgment was then entered in 
favor of the appellee for the possession of the premises, 
and this appeal resulted. 

The point upon which the case turned in the court be- 
low being, in etfect, a demurrer to the answer, the issue 
here is whether or not the facts set forth therein would, 
if proved, support the husband's right to remain in pos- 
session of the wife’S separate property when she is living 
apart from him and demands that he be ousted. The ap- 

‘pellant’s contention is that there was a selection of the 
land in question as the family homestead nnder section 
3077, Rey. St. 1913, providing that the homestead may be 
selected from the separate property of the husband, or, 
with the consent of the wife, from her separate property ; 
that the husband acquired a vested right of homestead 
therein not subject to be defeated by the wife’s voluntary 
removal from the family residence. We shall first in- 
quire whether or not the appellant’s answer sufficiently 
sets forth a selection of the land in controversy, with the 
appellee’s consent, as the homestead, and second, whether, 
if the allegations of the answer are sufficient in that 
respect, the wife may terminate the husband’s homestead 
right and dispossess him, in case she withdraws from the 
family domicile of her own volition. 
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As to the sufficiency of the pleading, it was averred in 
the answer, in substance, that the parties entered upon 
the land after their marriage in pursuance of a prior 
agreement to make it their permanent home and joint 
homestead; that improvements were constructed - suffi- 
cient for that purpose, and that it continued to be the 
family residence for four years. These allegations, we 
think, are sufficient to set ont a selection of the homestead 
from the wife’s separate property with her consent, in 
view of the rule that such consent may be presumed from 
the occupancy of the premises asa family home. /fobson 
wv. Huxtable, 79 Neb. 334. 

Assuming that the wife’s consent to the selection of the 
homestead was properly pleaded, there remains the ques- 
tion whether, if she concludes to depart from the home 
for whatever reason, she may put an end to the homestead 
character of the premises so as to entitle hev to regain 
exclusive possession thereof by means of an action of 
ejectmént against her husband, on the theory that he is 
wrongfully withholding her separate property. Counsel 
for the appellee cite the following from Cook v. Cook, 125 
Ala. 583: “Nor is it of consequence that the land of 
which recovery is sought was at one time occupied by the 
husband and wife with their children as a homestead, nor 
that the husband and children still reside thereon, nor 
that the defendant at the time of the trial is willing and 
aH along has been for the wife to return to this homestead 
and occupy it jointly with him. He has no right to com- 
pel her to let him into joint possession or occupation of 
any of‘her land, nor any right to exclude her from the 
possession aud occupation altogether, unless she assents 
to joint possession and occupation with him. ~ There is no 
law to’ compel a wife to live with her husband on her 
land or on his. There is no legal prohibition upon her 
separating from him and living apart. And having sep- 
arated from him and left her home in his possession, she 
js entitled to recover it from him as if he were a stranger. 
To hold otherwise would be to give the husband rights 
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and estates in the wife’s lands which our statutes not 
only do not provide for, but expressly provide against.” 

Other cases cited in support of the same reasoning are 
Buckingham v. Buckingham, 81 Mich. 89; Crater v. 
Crater, 118 Ind. 521. To these may be added McDuff v. 
McDigf, 187 Pac. (Cal. App.) 37. It seems, however, that 
the conclusion of the Michigan supreme court in Buck- 
ingham v. Buckingham, supra, is founded, in part, upon 
the fact that, under the laws of that state, married women 
are given “such absolute right to disposition of their 
own separate property that she may convey the homestead. 
by deed without the husband’s joining in the instrument ;” 
that therefore the wife may abandon her husband and sue 
him in ejectment. In Nebraska, on the other hand, it is 
expressly provided by statute that the homestead cannot 
be conveyed or incrunbered nnless by an instrument signed 
and acknowledged by both spouses. Rev. St. 1913, sec. 
3079. 

The statutory provision just cited illustrates the char- 
acter of the homestead right in this jurisdiction of one 
spouse in Jand selected as the homestead out of the prop- 
erty of the other. Once vested, it cannot be alienated 
otherwise than by a joint deed executed and acknowledged. 
by both. It is an estate or interest, and not simply a 
right of occupancy dependent upon the whim of the 
spouse out of whose property it has been selected. True, 
the property may lose its homestead character by abandon- 
ment, but “neither sponse can abandon the homestead 
fov the other without his or her free consent.” Weather- 
ington v. Smith, 77 Neb. 363. The appellee’s theory is 
that, notwithstanding the wife's consent to the selection 
of her separate property as the homestead, she may at any 
time thereafter, by removing from the homestead and thus 
making it uo longer the joint residence of her husband 
and herself, terminate its homestead character and resume 
the independent contro] over it which the statute gives 
to every married woman over her separate property. This, 
we are convinced, is inconsistent with the interpretation 
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heretofore placed by this court upon the homestead right 
of one spouse in the property of the other selected as such. 
“Where a homestead has been selected by husband and 
wife from the separate property of the wife, the wife 
cannot by a conveyance of the property deprive the hus- 
band of his homestead right therein while the marriage 
relation exists.” Jfiller v. Paustian, 79 Neb, 196. That 
which she is not permitted to do by a conveyance, it 
would be illogical to hold that she could accomplish by 
her mere withdrawal from the family home. 

Tt is held in Morrill cv. Skinner, 57 Neb. 164, that the 
wife’s right of homestead in the husband’s property is not 
defeated, where she remains in occupancy, and the hus- 
band abandons her and Jives elsewhere. In view of the 
general policy of our laws in recognizing the equality and 
reciprocal property rights of both sexes, it follows, in our 
opinion, that the husband's right of homestead in the 
wife’s property must be similarly protected. Where the 
homestead has been selected, with the wife's consent, from 
her separate property, she cannot withdraw from the 
homestead and maintain ejectment against her husband, 
who remains in occupancy thereof, so long as the marital 
relation continues. 

The pleadings disclose a controversy us to which of the 
parties is responsible for the wife’s withdrawal from the 
family home, the husband asserting that it was without 
just canse, and the wife alleging that it was the result of 
his cruelty and misconduct. If that difficulty be ir- 
remediable, relief may be obtained in an appropriate ac- 
tion, and if a divorce shonld be granted to either party, 
the wife would immediately become entitled to the pos- 
session of her real estate. Rev. St. 1918, sec. 1579. 

Tor the reasons stated, we recommend that the judg- 
ment be reversed and the action dismissed. 

Per CurIAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed. 
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and the action dismissed, and ‘this opinion is adopted by 
and made the opinion of the court. 


REVERSED AND DISMISSED. 


Ove C. Brixncen, APPELLANT, V. MAX WorLr ET AD. AP- 
PELLEES. 
Finkp JuLty 15, 1921. No. 21595. 


Fraud: Reascepies: Waiver. A person who has been induced by fraud 
to purchase property, when he discovers the fraud, may, at his 
election, rescind the contract and recover back all that he has 
parted with thereon, or, when the contract of sale has been exe- 
cuted, in whole or in part, before the discovery ‘of the fraud, he 
may affirm the contract and maintain an action for his damages 
resulting from the antecedent fraud, or, when sued for the pur- 
chase price, he may plead said damages by way of recoupment. 
The question of waiver is a question of intention, and this right 
of action for deceit will not be held to have been waived unless 
the intention of its possessor to make such waiver clearly ap- 
pears. Obtaining an extension of time and the renewal ‘of a note 
given for the purchase price of said property is not a waiver of 
such right of action as a matter of law. 


ApPEAL from the district court for Boone county: 
Frepertck W. Berron, JupGE. Reversed. 


Albert & Wagner, JON. Armstrong, and V. bk. Garten, 
for appellant. 


Williams & Williams, contra. 


Heard before Lerrox, Day and Drax, JJ., CLEMENTS 
and Mornine, District Judges. 


CLEMENTS (1. J.), District Judge. 

This is an action for damages alleged to have been sus- 
tained by plaintiff in consequence of the sale of cattle, in- 
fected by a disease known as “pink-eye,” to plaintiff by 
defendants, who, it is alleged, had knowledge of the con- 
dition of the cattle, but represented to the plaintiff that 
they were all right and sound. At the close of the evi- 
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dence,-on motion of defendants, the court instructed the 
jury to return a verdict for defendants, which was done, 
and a judgment for defendants was entered thereon. 
TF’rom said judgmeut, the plaintiff appealed. 

By admissions and undisputed evidence it is estab- 
lished that on Saturday, the 1st day of May, 1915, the 
(lefendants sold to plaintiff 39 head of yearling cattle, 
then in the stock-yards at Albion, Nebraska, for $36 a 
head, and plaintiff gave defendants his promissory note 
for the purchase price thereof, payable in six months and 
sccnred by chattel mortgage on said stock. The sale was 
completed on the following Monday by the defendants de- 
livering said cattle to plaintiff at his pasture situated ten 
miles from Albion. When said note became due, on 
November 1, 1915, plaintiff gave a reuewal note therefor, 
due in six mouths, with some additional security, and de- 
fendanuts retained both the original and.renewal notes. 
When the renewal note became due and payment was re- 
qnested, plaintiff, for the first time, notified defendants 
that said cattle were diseased when he bought them and 
demanded a reduction in the amount of the note for that 
reason, This was refused and, under pressure, plaintiff 
paid the note in full. 

While the evidence is conflicting, there is sufficient, if 
believed, to show that, at the time of said sale, the de- 
findants represented to the plaintitf that said cattle were 
all right; that he relied on said representation in pur- 
chasing the cattle; that the cattle were not all right, as 
some of them were afflicted with a disease commonly 
known as “pink-eye;” that plaintiff did not know that 
they had any disease until after they had been delivered 
and placed in his pasture and commingled with plaintiff’s 
other cattle therein; that he first discovered that they were 
diseased the next day after they were so delivered; that 
three of the cattle so purchased of defendants died from 
said disease, many others, including cattle which plaintiff 
owned before said purchase and with which cattle they 
had been commingled, became infected with said disease 
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and plaintit® sustained damages in consequence thereof. 
Plaintiff testified that at the time the sale was made it 
was agreed that he should have a year's time, and that the 
renewal of the original note was made in pursuance of 
that agreement. Defendants deny this, and say that they 
extended the time of payment at plaintiff’s request. 

In its peremptory instruction to the jury the court 
said: “Gentlemen of the jury. The court holds that 
when the plaintiff gave the renewal note he had knowl- 
edge that the cattle had the pink-eye, and thereby waived 
any fraud in the original contract. You are, therefore, 
directed to return a verdict for the defendants.” It will 
be noted that this instruction is based wholly on the 
proposition that the giving of the renewal note consti- 
tuted a waiver of the alleged fraud as a matter of law. 
No other basis for said instruction or reason for giving it 
is suggested hy the court or is urged by counsel for dle- 
fendants, and the determination of this case rests wholly 
on whether said proposition correctly states the law. 

Tt is a well-established and familiar rule that one who 
has been induced by fraud to purchase and agree to pay 
for property has, at his election, one of two remedies. 
(1) He may rescind the contract and recover back what- 
ever he has parted with thereon. (2) He may affirm the 
agreement and maintain an action for damages resulting 
from the deceit, or, when sued by the vendor to recover 
the price for which the property was sold, may plead such 
Gamages by way of recoupment. Pollock v. Smith, 49 
Neb. 864; Kaup v. Schinstock, 88 Neb. 95. That this is a 
general rule which applies in al! cases where the contract 
has been fniy executed before the discovery of the fraud 
is held by practically all authorities. By the weight of 
authority, said rule is not applicable in a case where the 
fraud is discovered while the contract is wholly executory. 
The reason given for this limitation of the general rule is 
that, where a person discovers the fraud when he is still 
wholly at liberty to save himself from its effects, what 
he thereafter does to his own injury is self-inflicted, and 
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one may not recover damages which resulted from his own 
acts instead of the act of the other party to the contract. 
Bean v. Bickley, 187 Ia. 689, and authorities cited. 

There is, however, a sharp conflict in the authorities 
as to whether said general rule is applicable in a case 
where, at the time of the discovery of the fraud, the con- 
tract has been executed in part and a part is still exec- 
utory. Some authorities seem to hold that, where the 
injured party discovers the fraud before the contract has 
been fully executed and continues to carry it out, he 
thereby condones the frand and may not maintain an 
action for deceit. The principal case holding this doc- 
trine is Ponder v. Altura Farms Co., 57 Colo, 519, which 
is cited and quoted from in defendants’ brief. In the 
opinion several cases are cited as supporting said propo- 
sition. Some of them, as well as some cited in defend- 
ants’ brief, are not authority therefor, as the contracts 
under consideration therein were wholly executory when 
the fraud was discovered. 

The other rule is that, if the contract be executed in 
whole or in part before the fraud is discovered, the pur- 
chaser need not rescind, but may, at his election, affirm 
the contract, retain the property, and also bring his ac- 
tion for damages on account of the deceit; in other words, 
that the general rule above stated applies in cases where 
the contract has been executed in part only. This is the 
doctrine announced and followed in Bean v. Bickley, 
supra, and Koch v. Rhodes, 57 Mont. 447. In the opinions 
in said cases the authorities supporting or bearing upon 
both of the foregoing rules are collated, discussed and 
analyzed. 

The question as to which of the foregoing conflicting 
rules shall obtain in Nebraska.does not appear to have 
been heretofore determined by this court and we are 
therefore at liberty to choose the one which appears to 
us to be right; and, after due consideration, we have con- 
cluded that the latter one is supported by the weight of 
authority and is more consonant with reason and justice. 
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We therefore hold that the general rule above stated ap- 
plies where the contract is partly executed before the dis- 
covery of the fraud as well as where it is wholly executed, 

In the instant case, the sale was completed, the pur- 
chase price settled for by the giving of a promissory note, 
and the cattle were delivered and commingled with other 
stock before plaintiff discovered that they were diseased. 
All that remained to be done was the paying of the note, 
vd, under the foregoing ruje, the plaintiff had the right 
to affirm the contract and sue for the damages resulting 
from defendants’ alleged deceit. Counsel’s contention 
that this right was waived by obtaining an extension of 
time and giving a renewal note, although supported by 
some of the authorities cited, is, we think, without merit. 
It would seem that in the cases cited the distinction be- 
tween the eftect of rescission and that of affirmance is not 
properly recognized. Where one denies the validity of a 
contract, rescinds, he cannot maintain that position if he 
seeks and obtains a change in its terms advantageous to 
himself, for this would be inconsistent with his position 
that there is no contract; but when, on discovering the 
frand, he elects to affirm the contract, it becomes his duty 
to carry out its provisions, and there is no inconsistency 
in asking a betterment of the terms of the contract which, 
hy his affirmance, he admits is valid. Bean v. Bickley, 
supra. 

An independent right of action for damages, sustained 
as the result of defendants’ fraud, accrued to plaintiff as 
soon ‘as he discovered same and elected not to rescind. 
Waiver depends upon intention, and it cannot be held 
that plaintiff has released or waived said right of action 
unless his intention to do so clearly appears; and the ob- 
taining an extension of time and giving the renewal note, 
while it may be evidence of an intention to waive, is not 
a waiver as a matter of law. 

It follows that the action of the trial court in directing 
a verdict for the defendants was error for, which its 


VoL. i06] JANUARY TERM, 1921. 595 
Kulhanek vy. Kulhanek. 


judgment should be reversed; and said judgment is there- 
fore reversed and remanded for further proceedings. 
REVERSED. 


FRANCES KKXULILANEK ET AL., APPELLEES, VY. EMMA KUL- 
HANEK ET AL, APPELLANTS. 
Firep Juny 15, 1921. No. 21617. 


1. Pleading: Proor. A party will not be permitted to plead one 
cause of action and at the trial rely upon proof establishing a 
different cause. The allegations and proof must agree. 


2. Judgment: DrrauLtt: Vacation. Statements to the defendant in 
an action by a third person, not a party to the suit, of which the 
plaintiff knows nothing, to the effect that said action has been 
settled, because of which statements the defendant fails to ap- 
pear or to plead and a default judgment is entered against him, 
do not constitute a ground for setting aside said judgment after 
the term under the provisions of section 8207, Rev. St. 1913, nor 
any recognized source of equity jurisdiction. 


APPEAL from the district court for Douglas county: 
Winuis G. Spars, JuDGH. Rexersed and dismissed. 


A, H. Murdock, for appellants. 
James EH. Bednar and Joseph 1. Votava, contra. 


Heard before Lerroxn, Day and Dran, JJ., CLEMENTS 
~ and Morning, District Judges. 


CLEMENTS (1. J.), District Judge. 

On November 25, 1919, Emma Kulhanek, defendant in 
the present suit, obtained a judgment for $2,500 by de- 
fault in the district court for Douglas county, Nebraska, 
against the plaintiffs herein for the alleged alienation of 
the affections of her husband, Joseph Kulhanek. The plain- 
tiffs are the father and stepmother of said Joseph Kul- 
hanek. An execution issued on said judgment was levied 
on plaintiffs’ property and on February 24, 1920, said 
property was sold by the sheriff to satisfy said judgment. 
On May 24, 1920, this action was brought to vacate and 
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set aside said judgment and sale and to permit the plain- 
tiffs to answer and make their defense to the action in 
which said judgment was obtained. The trial court found 
for plaintiffs and entered a decree setting aside said judg- 
ment and sale and granting them a new trial in said case. 
Irom said finding and judgment, defendants herein ap- 
peal. , 

In plaintiffs’ petition it is alleged that, after the com- 
niencement of said alienation action, said Emma Kulhanek 
agreed with plaintiffs to drop said suit; that, relying on 
said agreement, plaintiffs paid no further attention 
thereto; that, in violation of her said agreement, said 
Emma Kulhanek fraudulently caused said judgment to 
be entered without any notice to or knowledge of the 
plaintiffs, and that plaintiffs did not know of the entry 
~of said judgment until after said sale was made. The 
foregoing is the substance of all the allegations of the 
petition stating the ground or reason for setting aside said 
judginent. This is clearly a pleading of “fraud practised 
by the successful party in obtaining the judgment or 
order,” which is one of the grounds for vacating a judg- 
ment under the provision of subdivision 4, sec. 8207, Rev. 
St. 1913. Counsel in their brief also assert that the peti- 
tion alleges unavoidable casualty or misfortune within 
the meaning of subdivision 7 of said section, but we find 
no allegations in the petition which sustain said conten- 
tion, and, if there were such, the record contains no evi- 
dence to support such allegations. Plaintiffs’ petition 
therefore sets up but a single cause of action or ground 
for setting aside said judgment and sale, and that is the 
alleged fraud of Emma Kulhanek in procuring the judg- 
ment to be entered in violation of her agreement to drop 
the case. The making of this alleged agreement was de- 
nied by the answer and the issue thus joined was de- 
cided by the trial court in favor of the defendants. 

There is not a scintilla of competent evidence in the 
record to support plaintiffs’ allegation of fraud on the 
part of the defendant and the trial court rightfully found 
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that said Emma Kulhanek “acted in entire good faith in 
having judgment entered against the plaintitis, * * * 
and in causing an execution to be issued and levied by 
the sheriff on the property of the plaintiffs herein, and 
was entirely without fraud in any of her proceedings in 
said action.” This finding for the defendants on the only 
ground or reason for setting aside said judgment alleged 
in the petition would seem to compel a judgment in their 
favor. But the trial court proceeded to make another 
finding, as follows: “The cowrt further finds that the 
plaintiffs herein relied upon the representation made by 
their son, Joseph Kulhanek, to the effect that he had 
settled the cause of action so filed against them by the 
defendant, Emma Kulhanek, and that by reason of their 
relying upon the representations so made by their son, 
Joseph Kulhanek, they suffered a judgment to be entered 
against them.” And it is upon this finding that the judg- 
ment for plaintiffs herein is based. The court also found 
that “Emma Kulhanek knew nothing of the representa- 
tions made by Joseph Kulhanek to the plaintiffs herein.” 
There is evidence in the vecord, admitted over the objec- 
tions of defendants, which supports the above finding in 
favor of plaintiffs, but there are no allegations in the peti- 
tion which justify the admission of such evidence or upon 
which such a finding can be based. 

It is an elementary rule of law that the allegations and 
proof must agree. “There can be no recovery if there be 
a material variance between the allegations and the 
proof.” Elliott v. Carter White-Lead Co., 53 Neb. 458. 
“A party is not allowed to allege in his petition one cause 
of action and prove another upon the trial.” Imhoff v. 
JTouse, 836 Neb, 28. “A party will not be permitted to 
plead one cause of action and upon the trial rely upon 
proof establishing a different cause.” Luce v. Foster, 42 
Neb. 818. The action of the trial court in making a find- 
ing of facts not pleaded and basing its judgment thereon 
wags a violation of the foregoing rule and clearly er- 
roneous. 
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If the evidence on which such finding is based had been 
introduced without objection, we might permit the plain- 
tiffs to amend their petition to conform to the proof, but 
aus it was all admitted over the defendants’ objections this 
cannot rightfully be done. 

But even if the facts so found had been pleaded in the 
petition the pleadings and evidence would not have been 
sufficient to support the judgment of the trial court. The 
facts so found are to the effect that plaintiffs suffered 
the judgment sought to be set aside to be entered against 
them because they relied upon the statements of their 
son, Joseph Kulhanek, that he had settled the action in 
which such judgment was obtained and that it would be 
dropped. Joseph Kulhanek was not a party to said ac- 
tion. Although he was the husband of Emma Kulhanek 
they had been separated for some time and he was living 
with the plaintiffs when said statements were made. ‘His 
wife had begun an action against him for divoree which 
was then pending. There is no evidence tending to show 
that he was authorized to act for her as her agent or 
otherwise, nor that he assumed to do so. On the con- 
trary, his statement to his parents that he had settled 
said suit indicates that he had assumed to act for and on 
behalf of the plaintiffs. In making said statements 
Joseph Kulhanek was not in any sense the agent of Emma 
Kulhanek and the court specifically found that she knew 
nothing of them. 
~ Is the fact that a defendant fails to make a defense to 
an action and a default judgment is taken against him 
without his knowledge because of his reliance on the 
statements of his agent, relative or friend, not a party 
to the suit, that same has been settled a sufficient ground 
fur setting aside said judgment after the adjournment of 
the term at which it was entered, where plaintiff knew 
nothing of said statements? It is obvious that such a 
state of facts does not constitute “fraud practised by the 
successful party” or “unavoidable casualty or misfor- 
tune,” and is not therefore within any of the provisions 
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of section 8207, Rey. St. 1913, relied upon by plaintiffs. 
But this is not decisive of the question because such 
statutory provisions are not exclusive. The right to an 
independent equitable action to vacate a Judgment also 
exists. Weyers v. Smith, 59 Neb. 30. Such statutory pro- 
visions are concurrent with. independent equity jurisdic- 
tion.. Abbott v. Johnston, 93 Neb. 726. Such an action 
for a:cause other than those. mentioned in said section 
8207 must be founded on some recognized source of equity 
jurisdiction. Douglas County v. Connell, 15 Neb. 617. 
Do the facts disclosed by the evidence and found by the 
couvt;,constitute a recognized source of equity jurisdic- 
tion ?: 

In some of the cases cited in plaintiffs’ brief the ordev 
setting aside a judgment by default was made in the 
original action and before the adjournment of the term at. 
which the judgment was rendered. Among these are 
Milwaukee Harvester Co, v. Schroeder, 72 Minn. 393; 
Board of Education v. National Bank of Commerce, £ 
Kan. App. 438, and Reilley v. Kinkead, 181 Ia. 615. Cases 
of this character are not authority on the question in- 
yolved hevein. 

Tn many of the cases cited the defendant's failure to 
defend the action was occasioned by the acts, statements 
or representations of the plaintiff in said action or his 
attorney, which the courts have quite generally held con- 
stitute constructive if not actual fraud. Such were the 
facts and the holding of this court in Klabunde v. Byron 
Reed Co., 69 Neb. 126, and Arnout v. Chadwick, 74 Neb. 
620, which are cited and relied on by plaintiffs herein. 
Since there is no evidence in the instant case that Emma 
Kulhanek was guilty of either active or constructive 
fraud, such cases have no bearing upon the question under 
consideration. 

The only authorities cited by counsel which appear to 
sustain the judgment of the trial court are Minnesota 
cases, among which are Flannery v. Kusha, 147 Minn. 
156, .and Glaeser v. City of St. Paul, 67 Minn. 
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368, but an examination of said cases shows that they 
were brought and decided under a statute of Minnesota 
which provides: “The court * * * at any time with- 
in one year after notice thereof, in its discretion, may re- 
lieve a party from any judgment * * * taken against 
him through his mistake, inadvertence, surprise or ex- 
cusable neglect.” (Gen. St. 1918, sec. 7786.) Under this 
statute the court is expressly authorized, in its discretion, 
to set aside a judgment because of the plaintiff’s own 
mistake, inadvertence or neglect. There is no such stat- 
ute in Nebraska, and this court, in State v. State Journal 
Co., 77 Neb. 771, held that the discretion of the court to 
set aside a judgment ends with the term at which it was 
rendered. The Minnesota cases cited cannot therefore be 
considered as authority in Nebraska. 

From a careful examination and consideration of the 
authorities cited in the briefs and many others we have 
reached the conclusion that the facts disclosed by the 
evidence and found by the court do not constitute any 
statutory ground for setting aside the judgment in ques- 
tion or any recognized source of equity jurisdiction, and 
that the conrt erred in holding otherwise and in entering 
judgment for plaintiffs herein. 

The judgment and decree of the trial court is therefore 
reversed and the case dismissed at plaintiffs’ costs. 

REVERSED AND DISMISSED. 


FRANK O. SJsOGREN ET AL., APPELLEES, V. LIBERTY CLARK 
ET AL.: JAY HASTINGS, APPBLLANT. 


Firep Juty 15, 1921. No. 21688. 


1. Principal and Agent: ReEvocaTion oF Acency. ‘Where an agent 
is vested with a mere naked authority not coupled with an in- 
terest, his principal may revoke that authority before perform- 
ance.” Staats v. Mangelsen, 105 Neb. 282; Hallstead v. Perrigo, 
87 Neb. 128. 


2. Appeal: Issues: PLeapInc. Record examined, and held that the 
issue of rescission of the agency contract was, without objec- 
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tion, limitation or restriction, fully tried out in the district court, 
and that objections made in this court for the first time that a 
rescission of the contract was not pleaded in the court below 
will not be considered as a ground of reversal. Boyd v. Lincoln 
& iN. W. R. Co., 89 Neb. 840. 


3. Evidence examined, and held to sustain decree of the lower court. 


APPEAL from the district court for Polk county: GEORGE 
F. Corcoran, Jupce. Affirmed. 


Mills, Becbe & Mills, for appellant. 
John C. Martin and FB. i. Stanton, contra. 


Heard betore Mornissry, C.J., FLANXskurc and Ross, 
JJ., Dickson and Troup, District Judges. 


Dickson, District Judge. 

From the record it appears that the appellees, plain- 
titfs below, were owners of a quarter section of land in 
Polk county; that on the 17th day of May, 1919, they exe- 
cuted and delivered to the appellant, Jay Hastings, an 
agency contract, authorizing and empowering him to sell 
this land; that on the 13th day of June following, the 
ippellant, as agent for the appellees, entered into a con- 
tract for the sale of the land with Liberty Clark, de- 
fendant below. In October following, this action was 
commenced by appellees against Liberty Clark, the al- 
leged purchaser of the land, Jay Hastings, their agent, 
and J. J. Peters, a tenant of Clark. 

It is alleged in the petition, in substance, that the ap- 
pellees are the sole owners and entitled to the possession 
of the land; that on the 17th day of June the defendants 
caused to be placed of record the contract of sale to 
Clark; that they never executed or authorized the exe- 
cution of the contract by Hastings, and that the same 
casts a cloud upon the title, and they pray for a cancela- 
tion thereof and the quieting of the title in the appellee 
Frank O. Sjogren. 

The appellant, Hastings, filed his separate answer and 
cvoss-petition, setting forth what he claims to be a copy 
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of the contract of sale with Clark, which does not ma- 
terially differ from that set forth by the appellees, also, 
attached is a copy of the agency contract between him and 
the appellees, and he states that, in pursuance of the 
t.rms thereof, he sold the property to Clark for $18,400, 
he paying $4110 in cash, the remainder to be paid March 
1, 1920, and that of the money paid to him by Clark he 
fender ed $1,000 to the appellees, which they refused to 
accept; that Clark was ready, willing and able to per- 
form all the terms of his contract, but that the appellees 
refnsed to complete the sale and had brought an action to 
caneel the contract that he made with Clark as. their 
agent, and that they are indebted to him in: the sum of 
$1,400 as commission, and he prays judgment therefor. 
To this answer the appellees replying deny all the allega- 
tichs, save only such allegations of the answer as: soe 
allegations of the petition. 

In view of the fact that Clark and Peters have not ap- 
pealed from the decree of the trial court, it is unnecessary 
to notice their pleadings, except to say that Clark pleaded 
the contract made by Hastings on behalf of the appellees, 
and that Hastings was authorized by the contract in 
writing to execnte for the appellees the contract of sale, 
and that he stood ready to and had the ability to perform 
said contract. The defendant Peters also, in a general 
way, answers the petition, and alleges an oral lease with 
Clark for the land, Replies were filed to the answers of. 
Clark and Peters which are similar to the reply filed to 
the answer of Hastings. .A trial was had which resulted 
in a decree finding generally for the plaintiffs and against 
all the defendants, and the Clark contract of sale was set 
aside and canceled, the title quieted and confirmed -in: the 
appellee Frank O. Sjogren, and Hastings’ cross-petition 
was dismissed. Tastings filed a motion for a new trial. 
which was overruled, and he only appeals to this court. 

The record presents for consideration two questions: 
First. that the attempted sale of the land by appellant 
was not upon the terms of the agency contract and within 
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the -seope of his authority granted thereby; that is, that 
the contract of sale made other and different terms and 
provisions from those granted to Hastings in his contract. 
Second, that the appellant had no right or authority to 
proceed to act as agent for the appellees at the time he 
executed the Clark contract; in other words, that the 
agency contract had been revoked before the alleged sale 
agreement had been entered into with Clark. 

A consideration of the first question is unnecessary if 
we find for the appellees on the second proposition. This 
requires an examination of the record. The pleaded con- 
tracts of agency and sale are not in dispute; that is, the 
appellees admit executing the contract of agency, and the 
contract of sale made by Hastings to Clark was not con- 
troverted except in so far as Hastings had authority to 
enter into the same and bind the appellees. It is urged 
by appellant, Hastings, that rescission is an affirmative 
defense and must be pleaded if relied upon ag a de- 
fense; while the appellees contend that one of the issues 
tried and determined by the lower court was whether or 
not the contract of agency exeeuted by the appellees had 
been revoked prior to the making of the claimed sale to 
Clark by Hastings. .\ careful examination of the record 
shows that the question, of rescission was fully gone into 
by the parties without objection. The appellees testified 
that a short time after the making of the agency contract, 
and before the making of the Clark sale, they told Hast- 
ings that they had decided not to sell, and that he told 
them he would not as he had plenty of land to sell. This 
was denied by Hastings. Doth offered evidence in sup- 
port of their contentions. This question of fact was 
fully, and without objection, limitation or restriction, 
tried out before the court and determined. The rule is 
well settled in this state that—“Upon appeal the same 
cause must be presented in this court that was tried in the 
court below. If an issue is there tried by both parties, 
and. without objection from either that the issue is not 
sufficiently pleaded, such objection will not be considered 
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in this court as ground for reversal.” Boyd v. Lincoln & 
N.W. R. Co., 89 Neb. 840. 

This now brings us to the question, Did the appellees 
lhave the right to revoke the agency contract before sale? 
The right of rescission before sale is also well settled in 
this state. The court said in //allstead v. Perrigo, 8+ 
Neb. 128, and Staats v. Wangelsen, 105 Neb, 282: “Where 
an agent is vested with a mere naked authority not 
coupled with an interest, his principal may revoke that 
authority before performance.” 

Was there a rescission of the contract before sale? The 
evidence is conflicting upon this question. The appellees 
both testified that, before the Clark contract was exe- 
cuted by Hastings, they told him, in substance, that they 
had decided not to sell, and the record shows that when 
the Clark contract was presented to them for signature 
by W. O. Mickey, Hastings’ partner, they refused to sign, 
and assigned as a reason that they had told Hastings not 
to sell. Yet, with full knowledge of their refusal to sign 
or authorize the contract, Hastings undertakes to bind 
his principals by signing the contract for them, which 
was an unusual thing for an agent to do. Instead of go- 
ing out and ascertaining why they refused to sign the 
contract, he proceeded to sign the same, disregarding their 
wishes. Such conduct has the appearance of bad faith, to 
say the least, and to ask its enforcement in a court of 
equity is expecting much under the circumstances dis- 
closed by the record. While the revoking of the agency 
contract is denied by appellant, Hastings, and some evi- 
dence is offered by him tending to show that there was no 
rescission, yet, after a careful consideration of all the 
evidence, we do not hesitate to find and say, independently 
of the findings of the lower court, that the decree is sus- 
tained by ample and sufficient evidence. The contract of 
agency having been rescinded before sale, the appellant 
could not maintain this action against the appellees. The 
appellant having an exclusive agency, the appellees might, 
in a proper action, be liable to the appellant in some 
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umount, but such liability is not presented by the plead- 
ings and evidence. Lallstead ¢. Perrigo, supra. 

The agency contract having been revoked before sale, 
and that issue of fact having been tried by both parties 
without objections, and the other assigned errors being 
without merit, it follows that the decree of the trial conrt 
must be, and it is, 

: AFFIRMED. 


NYE-SGHNELDER-FOWLER COMPANY, APPELLANT, Vv. NE- 
BRASKA LUMBERMEN'’S Mutual INSURANCE WASSOCI.A- 
TION, APPELLEE. 

Fitep Juty 15, 1921. No. 21729. 


Insurance: Porrcy: Construcrion. In an action on an insurance pol- 
icy to which an average clause is attached covering a stock of 
lumber, coal and such other merchandise as is usually carried 
and kept for sale in a retail lumber yard, also the buildings used 
in the business, and where a part of the insured property is sit- 
uated on one block and the remainder on another block, the 

. blocks being disconnected and separated by a street, and there 
being no designation in the policy where any particular property 
insured is situated, held, that the property insured was situated 
in oe general location, and that the property situated on one 

“plock will be regarded as one of the premises or places men- 

tioned in the average clause, and the other property discon- 
nected therefrom on the other block will be regarded as a sep- 
arate “premises” or place within the terms of the policy. Man- 
gold v. American Ins. Co., 99 Neb. 656. 


AppkaL from the district court for Dodge county: 
Freperick W. Gurrox, Jupce. Affirmed. 


Courtright, Sidner & Lee, for appellant. 
C. U. Flansburg, contra, 


Heard before Morrissey, C.F... Day and Rose. JJ., Dick- 
son and Trovr, District Judges. 


Dickson, District Judge. 
The facts in this case are not in dispute From the 
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record it appears that appellee, defendant below, issued to 
the appellant, plaintiff below, its policy of insurance for 
$3,000, on its stock of lumber, lath, coal and other mer- 
chandise usually kept in retail lumber yards. The policy 
contained, among others, these conditions or stipulations: 
“The words ‘premises occupied’ are to be understood to 
mean the Jand owned, leased or otherwise occupied by the 
assured in not more than one general location in handling 
their business. * * * It is understood and agreed 
that, where the property covered by this policy is located 
in more than one place, the amount insured by this policy 
shall attach in each of the premises occupied in propor- 
tion to the whole amount insured that the value of the 
pvoperty covered by this policy contained in each of the 
places occupied shall bear to the value of the property 
contained in all of the premises occupied.” It further ap- 
pears that the insured property was situated on the south 
half of block eight and the south half of the block’ imme- 
diately west. On block eight plaintiff had its office and 
kept its stock of Jumber and building material of all 
kinds, aud on the block west thereof its coal shed and 
elevator; there being a street between these two half 
blocks of the usual width. A Joss occurred which de- 
stroyed all the property on the south half of block eight, 
but none on the west half across the street. The insur- 
ance company claimed that it should only pay such per- 
centage of the face of its policy as the amount of the loss 
bore to the value of the property burned and unburned. 
and this amount it paid; plaintiff’s contention being that 
it was entitled to recover the full amount of the policy, 
Icaving in dispute $643.46, for which sum suit was brought 
in the district court for Dodge county, there tried with- 
out a jury, and plaintiffs action dismissed. 

The question to be determined is the amount of defend- 
ant’'s liability under its policy. It conceded it was liable 
for $2,353.57, which it paid. If we place the construction 
on the policy contended for by plaintiff, then it has not 
discharged its full liability. On the other hand. if we con- 
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strue the policy as did the trial court, the judgmetit was 
right and affirmance must follow. 

The appellee contends that the defendant’s liability has 
been ‘determined by this court in angold v. Américan 
Ins. Co., 99 Neb. 656. The defendant in this case was a 
party defendant in that case, and contended there, as: it 
(does here, as to the construction that should be placed 
upon the policy, and its contentions in that case weie sus- 
tained. The appellant insists that the J/angold case is 
not analogons or decisive of the case under consideration, 
and “that the question in the J/angold case was not 
whether there were one or two locations, but whether 
there were two or five Jocations. The record does not. 
warrant this contention. Tt is true that in that case the 
adjusters for a part of the insurance companies arbi- 
trarily undertook to, and did, divide the property ‘into 
five different premises;-and on that basis they reached the 
couclusion set-forth in the opinion in that case. But it 
was the contention of the appellees, as is contended in this 
case’ by the appellee, that there were two premises, places 
or risks, not five, covered by the policy, and the trial court 
tceok the view contended for by the defendant insurance 
companies, and the judgment was affirmed by this court. 
In the Mangold case the average clause does not differ 
from the policy in suit. . They are substantially the same. 
To construe one is to construe the other. The question 
inyolved in the case under discussion was fully discussed 
and. decided by this.court in the .angold case. Chief 
Sustice Morrissey, in the opinion, says: “Appellees con- 
tend that the main yard (lots 6, 7, 8 and 9), which con- 
stituted a single inclosure, was one ‘premises’ or risk. 
* * * The (trial) court took the view contended for 
by appellees, and after a careful examination of the record 
we are constrained to believe that this yard or inclosure 
is not susceptible of the arbitrary division which the ad- 
justers attempted to make.” The appellee in this. case 
makes. the same contention; that is, that the property 
insured and destroyed on block eight was one “premises” 
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or risk, and that the insured property across the street 
and not destroyed constituted another “premises” or risk. 
The trial court in the Mangold case adopted the theory 
of the appellees that lots six, seven, eight and nine con- 
stituted one “premises” or risk, and that the property dis- 
connected therefrom and lying across the street consti- 
tuted another “premises” or risk, and that the property 
covered by the policy in that case was located in more 
than one “premises” or place. 

The proper construction to be placed upon the policy in 
suit is that the appellee should pay only such percentage 
of the face of the policy as the amount of the loss bore 
to the value of the property insured. Any other construc- 
tion would not give effect to the average clause as clearly 
expressed in the policy. This case presents for consid- 
eration the same question considered and decided in the 
Mangold case, and the holding in that case controls this 
case. 

The judgement of the district court is right and ig 

AFFIRMED. 


OTHO STUART, APPELLEE, V, HERBERT TORREY, APPELLANT. 
Firep Jury 15, 1921. No. 21732, 


1. Pleading: Variance. Where the plaintiff's cause of action is 
based upon a running account, and the answer pleads a full and 
complete settlement, and the reply is a general denial, the issues 
presented by such pleadings are the correctness of the account 
and the settlement thereof; and a finding and judgment on such 
pleadings that “there was an unintentional mistake made by 
plaintiff and defendant in the computation of their several ac- 
counts when making settlement” held not to be sustained by the 
pleadings, and a material variance from the issues presented by 
the pleadings. 


2. Compromise and Settlement: PLeapiInc: BurpeN oF Proor. The 
presentation and auditing, from time to time, of accounts by 
parties having business dealings and transactions with each other, 
and the making of new notes for the balances and the surrender 
of old notes given and payment of the last note given ccnrstitute 
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a settlement between the parties. And where suit is brought by 
the maker of the notes on an account between the same parties 
covering the same period of time, and settlement of the item 
sued upon is alleged by the giving of notes by the plaintiff, the 
plaintiff must allege that the items sued for were not included 
in the settlements made, and the burden of proof is on the 
maker of the notes to show that the settlements did not include 
debts owing to him from the adverse party. - 
3. Evidence examined, and held not to sustain the judgment. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, JupGe. Reversed. 


John A, Miller and J, MW. Fitzgerald, for appellant. 
Hf, M. Sinclair and W. -l. Stewart, contra, 


Heard before Mornissry, C.J., FLANspurG and Rosr, 
JJ., Diexsox and Troup, District Judges. 


Dickson, District Judge. 

This action was commenced and tried in the county 
court of Dawson county, appealed to the district court, 
and there tried by the court without a jury. The plaintiff 
below, appellee herein, charged in his petition that, from 
May 138, 1913, until about the 26th day of March, 1919, 
he continuously dealt with and had business relations. 
with the-appellant, defendant below, in the buying and 
selling of horses and cattle, corn, feed and seed, and that 
during each year he performed work and labor ivr the de- 
fendant at his request, aud the defendant performed work 
and labor for the plaintiff. Plaintiff further alleges that 
no settlement of the alleged running account between him 
and defendant was ever made, and, as an excuse for over- 
paying the defendant, he alleges that the defendant falsely 
and fraudulently represented to him that he owed him 
Jarge sums of nioney in excess of what was actually due, 
which he paid. The petition contains an itemized state 
ment of the account, including debits and eredits, and 
prays for-'an accounting and judgment thereon: By 
agreement it appears from the judgment of the court that 
the case was tried in the district court upon the answer 
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and reply filed in the county court. The answer of the 
defendant admits the dealings with the plaintiff during 
the times set forth in plaintiff's petition, and avers thac 
each yeav he made final and full settlement with the 
plaintiff for every item that he owed the plaintiff, and 
that their settlements included items due the defendant 
from the plaintiff; that maiy items set forth in plaintiff's 
account are inaccurate and incorrect, but that all items 
of the account between plaintiff and defendant which were 
justly due to either one or the other were fully settled; 
that on the 29th day of March, 1919, he settled fully and 
entirely with plaintiff for everything that was owing by 
defendant to plaintiff, and everything that was owing by 
plaintiff to defendant, and that in such settlement the 
‘plaintiff owed the defendant $440, which was paid by 
plaintiff. The reply of the plaintiff was a general denial, 
The case was tried on the 11th day of June and taken un- 
Ger advisement until the 23d day of June, and on that day 
judgment was entered by ‘the court against the defendant 
for $564.50, the court finding that “there was aw uninten- 
tional mistaké made by plaintiff! and defendant in the 
computation of their several accounts when making set- 
. tlement, and that plaintiff, by reason thereof, overpaid the 
defendant the sum of 564.50." A motion for a new trial 
was filed, in which the judgment was attacked for the 
reason the same was not supported by sufficient evidence. 
was against the evidence, and that the same was contrary 
to law.. This was overruled, and an appeal taken to this 
court. : 

From a careful reading of the record in this case:it ap- 
pears that the first transaction between the: parties was 
the purchase of a team of horses by: plaintitf. from de- 
fendant .for $120 in May, 1918 The next transaction 
was in 1914, the renting of a farm by plaintiff from de- 
fendant. From that time cn, and np untit 1918, the 
parties had numerous transactions, in which.the plaintiff 
purchased from the defendant grain of different--kinds, 
also other articles of personal property. and performed 
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and exchanged work and Jabor with defendant; the de- 
fendant performing for and exchanging work and labor, 
with the plaintiff. The first alleged and claimed settle- 
ment between the parties was in 1914. During that year 
the plaintiff purchased from the defendant a team of 
horses, work was performed on both sides, and a note 
was taken for some $300. This note included the note for 
$120, given for the team purchased in 1913, and the in- 
terest thereon, the note for $120 being surrendered to the 
plaintiff. The next settlement was.on April 28, 1915, 
when the plaintiff gave to the defendant his note for $276 
and received his 1914 note. They next settled on March 
23, 1916, and on that date the plaintiff gave to the de- 
fendant his note for $365, that being the amount then due 
after allowing all credits, and the note. of April 23 was 
surrendered to plaintiff. In January following, another 
settlement took place, the plaintiff giving the defendant 
his note for $930. Later, August 4, 1917, this note was 
taken up and surrendered to the plaintiff, and he gave the 
defendant his note for $900, the ditference, $30, being on 
acconnt of a transaction in relation: to the sale of one 
team and the purchase of another whereby the plaintiff 
had an agreed credit of $380. On February..22, 1918, the 
plaintiff gave the defendant his note for $397.80; that be- 
ing the amount then due the defendant. Some.time later 
there was a horse transaction between them whereby the 
plaintiff’s indebtedness to the defendant was increased to: 
the extent of $50, and later the plaintiff gave to, the de- 
fendant: his uote for $447.80 and received the note for - 
$397.80, and by agreement dated the last named note for. 
$447.80 -as of the date of the note for $397.80. When the 
note for $397.80 was given, the plaintiff was moving away 
fromthe farm he had rented from defendant, and the note 
for $447.80 was given after he had moved. The giving 
of this last note ended the dealings between them except 
the payment of this note; payment being made on March 
29, 1919, and the note being surrendered to the plaintiff. 
_ There is no dispnte between plaintiff and defendant 
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as to the giving of these notes, and they both testify that 
when the notes were given settlements were nade, and the 
trial court in effect so found. It also found that plaintiff 
would at these times present his accounts, the defendant 
also presenting his demands, and that they were examined 
by the parties and the amount due ascertained and a new 
note taken for the balance and the old note surrendered. 
The plaintiff in his testimony tells of the final settle- 
ment between him and Torrey and the payment and settle- 
ment of the last note for $447.80. It seems that plaintiff 
was at Torrey’s place helping him, staying there until he 
moved, and at that time Torrey figured up his credits and 
put them on the back of the note, as well as charging the 
plaintiff with certain items that he owed; both parties 
believing and intending this to be a full and final settle- 
ment. 

A eareful reading of the evidence in this case convinces 
the writer that, at the time of the giving of the several 
notes, the parties audited their accounts and agreed on 
the amount that the plaintiff owed, and that the payment 
of the last note for $447.80 was in final settlement of their 
transactions. There is an absolute failure of proof in the 
record of fraud, error, or mistake in the alleged settle- 
mcunts between the parties. In a review of the evidence, 
we ave mindful of the fact that the trial judge had a much 
better opportunity to determine the facts than we have; 
but it is our duty to examine the record and enter judg- 
ment as we find the facts to be. After a careful and 
studied examination of the record, we have. reached the 
conclusion that the finding by the trial court that there 
was “an unintentional mistake made by the plaintiff and — 
defendant in the computation of their several accounts 
when making settlement” is not sustained by the evidence, 
To vead the record is to be convinced. The parties agree 
that they met once a year, or thereabouts; that they had 
their accounts before them, and that debits*and credits 
were demanded, given, and refused, resulting in the giving 
of a new note for the ascertained balance and the sur- 
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render of the old note. The law favors and encourages 
settlements, and in the absence of fraud, error, or mis- 
iake, they should not be set aside. The record conclu- 
sively shows a meeting of the parties, a presentation, ex- 
wmination and adjustment of their acconnts, the making 
of new notes for the found balance and the surrender of 
the old ones. Such acts constitute settlements. The 
notes reflect but a part of the transactions, yet they were 
given to evidence the amount due. To set aside their 
deliberate acts six years thereafter ought to requive more 
' than a mere suspicion of error. If such settlements are 
to be set aside by a single stroke of the pen, no man will 
be safe until the statute of limitations has run in his be- 
half. The plaintift’s cause of action was based upon a 
running account covering a period of nearly five years; 
the defendant by his answer admits having dealings with 
plaintiff during this time, but charges that his account, as 
set forth in the petition, was not complete, and as a de- 
fense alleges a settlement of all the items sued for and 
others not included therein. The plaintiff, not only in 
his reply, but in his petition, denies the alleged settle- 
ments, so that we have presented by the pleadings a suit 
upon an account, a plea of settlement, and a denial there- 
of. : The rule is well settled in this state that fraud or 
mutual ‘mistake cannot be shown under a general denial 
in a reply to an answer pleading settlement. Gandy v. 
Wailtse,79 Neb. 280. Appellee, in a way, admits that the 
judgment is not sustained by the pleadings, but insists 
that the parties should be restricted in this court to the 
theory: upon’ which the cause was tried in the court be- 
low (this. rule being announced by this court many 
times), and he says: “But the issue tendered by the 
answer was an account stated, settled, and paid. This 
‘issue -was not tried. <As before stated, both parties went 
into their business transactions from beginning to end 
and tried the question of debits and credits arising thereon 
regardless of the issue tendered by the answer.” The 
record, in some respects, justifies this statement by coun- 
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sel for the appellee in this: That some incompetent, 
irrelevant and immaterial evidence was received by the 
court without objection. 1f the record disclosed the fact, 
as claimed by appellee, that the entire business transac- 
tions from beginning to end between the parties had been 
tried out in the action regardless of -thé issues tenderet 
by the pleadings, and without objection, then, without 
doubt, both parties would be bound by the record. in -this 
court. But an examination of the record shows: to the | 
contrary. The plaintiff first offered evidence of such 
items of his account as it was agreed between -the par- 
ties were in dispute, and rested. The defendant, without 
objection, offered evidence in contradiction of the dis- 
' puted items in the plaintifi’s account. -::After so doing, the 
record shows that, during the examination of the. de- 
fendant Torrey, the plaintiff admitted owing. him $100, 
paid by him to plaintiff's corn huskers, also for a quarter 
of beef, $17.50; neither being shown as credits -due the 
defendant. At this state of the record, the defendant 
stated he had his bills for corn and feed furnished to the 
plaintiff, and the defendant then offered to show that, in 
addition to his credits admitted, he furnished corn: and 
hay to the plaintiff which were not included in the credits 
given in by him. Whereupon, the plaintiff objected to 
this-offer for the reason it was incompetent and imma- 
terial, and not an issue in the case, and not within the 
pleadings and questions raised between the parties. This 
objection was by the court properly sustained. It is 
therefore evident from the record that the business trans- 
actions from the beginning to the: end were not tried, 
and that the court tried the case on the pleadings as made, 
and that the bars were not thrown down and the case 
tried withont regard to the pleadings, as contended by 
the appellee. The court, when objections were made, 
restricted the parties to the issues as made by the plead- 
ings. Having done so, it was error to render judgment 
oman issue not involved and without the pleadings. Such 
a judgment must be set aside. 
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This court said in 7'raver v. Shaefle, 33 Neb. 531, 548: 
“Yhere is no more inflexible rule of law than that, to sus- 
iain’a verdict or judgment, the pleadings and the proof, 
allegata et probata, must agree.” The record conclusively 
_ shows that many of the items of debit and credit were 
included in the notes given by the plaintiff, and that the 
-uccount sued upon covers the same period of time that the 
nates did. In uo place in the recoird does the plaintiff 
pretend to poi:t out and show what items of credit, if 
uny, Were not included in the balances evidenced by his 
notes. Under such circumstances, the presumption is 
that afi the items-of debit and credit existing between the 
parties at the time of the giving of the notes were in- 
cluded, and before the plaintiff can recover on any of the 
alleged items he must allege that the items sued for were 
not included in thé*settlements made, and the burden of 
proof is on the maker:of the notes to show that the settle 
ments did not include debts owing to him from the adverse 
party... Weller.v: Weller, 18 Neb. 366. The plaintiff not 
only: failed. to make such-allegations in either his petition 
or reply, but absolutely failed in his. proof. A_ further 
consideration of the’ assigned errors is unnecessary. 
It follows, for the reasons given, that the judgment is 
reversed and thesvause remanded, . 
REVERSED. , 


Lr Roy ‘Brown, APPELLEE . FIREMEN'S [NSU RANCE C'oM- 
PANY, | ea BLLANT. 


Finep JULy 15, 1921. No. 2153 4, 


1. Insurance: Pxroor or Loss: Waiver. A provision in a fire insur- 
ance policy whereby the insured is required, in the event of loss, 
to furnish written proof thereof, signed and sworn to by him, 
within 60 days after the fire, is for the insurance conipany’s 
benefit, and is waived by it by a course of conduct on its part, 
during such period of time, which reasonably induces the insured 
to beiieve that settlement will be-made without such proof, if the 
insured, acting on such belief, fails to comply with said provision. 
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Under the facts stated in the opinion, 
held, that the provision of the policy requiring the insured to 
furnish written proof of loss, signed and sworn to by him, within 
60 days after the fire, was waived. 


8. Appeal: Fixpincs. Where a cause was tried to the court without 
a jury, and there was but a single question of fact, the determina- 
tion of which was decisive of the case, the trial court did not 
commit prejudicial error in denying the defendant’s request for 
separate findings of fact and conclusions of law. 


APrEaL from the district court for Antelope county: 
WILLIAM V. ALLEN, JUDGE. Affirmed. 


Williams & Kryger and Montgomery, Hall & Young, 
for appellant. 


Jackson & Rice, contra. 


Heard before Lrrrox, Day and Daan, JJ., CLEMENTS 
(E. J.) and Mornine, District Judges. 


Morning, District Judge. 

Action by Le Roy Brown, in the district court for Ante- 
lope county, against the Firemen’s Insurance Company 
of Newark, New Jersey, to recover on a fire insurance 
policy issued to the plaintiff by said defendant on an 
automobile, which was destroyed by fire during the life 
of said policy. Ly stipulation of the parties the cause 
was tried to the court without a jury. ‘There was a judg- 
ment for plaintiff, and defendant appealed. 

While plaintiff was driving the insured car on a country 
road, near Deloit, at about 9 or 10 o'clock at night, it 
was stalled in the mud and broke down. Plaintiff en- 
deavored to get some one to pull his car out, but failed. 
He then procured a car from a garage at Deloit and 
started home, but found the car he had borrowed did not 
work well, and he returned it and got another car. While 
he was making this exchange, some one came along and 
told him of the fire. It was then abont midnight, Otving 
to the nature of the defense presented, the circumstances 
of the fire are not disclosed by the record and are not. 
material to a consideration of the case. 
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The policy of insurance sued upon provided: “In the 
event of loss or damage the assured shall forthwith give 
notice thereof in writing to this company or the author- 
ized agent who issued this policy, and shall protect the 
property from further loss or damage; and within sixty 
days thereafter, unless such time is extended in writing 
by this company, shall render a statement to this com- 
pany, signed and sworn to by said assured, stating the 
knowledge and belief of the assured as to the time and 
cause of the loss or damage, the interest of the assured 
and of all others in the property.” 

Said policy also provided that failure on the part of the 
assured to render such sworn statement of loss to the 
company within 60 days of the date of loss shall render 
a claim thereon null and void; that the company shall 
not be held to have waived any provision or condition of 
the policy, or any forfeiture thereof, by any requirement, 
act or proceeding on its part relating to the appraisal 
or to the examination herein provided for; and that the 
sum for which the company should be liable upon the 
policy “shall be payable sixty days after the notice, ascer- 
tainment, estimate and satisfactory proof of the loss 
herein required have been received by this company,” and 
that “no suit or action on this policy for the recovery of 
any claim shall be sustainable in any court of law or 
equity unless the assured shall have fully complied with 
all the foregoing requirements.” 

The sole defense insisted upon by defendant is that 
written proof of loss, sworn to by the assured, was not 
furnished as required by the policy. No proof of loss was 
made by plaintiff other than notice of the fire given to 
the local agent, and the communication of the same to 
the state agent; but plaintiff insists that, under the facts 
shown by the evidence, the defendant waived written 
proof of loss. Whether the proof of loss called for by 
the policy was waived or dispensed with by the company 
is the decisive question in the case, and our answer to this 
question must depend upon the legal consequences to be 
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attached to the conduct:of the parties as disclosed 2B the 
evidence. 

The evidence shows, senate conclusively, that the next 
day after the fire Mr. Van Kirk, the defendant’s. local 
vgent atiNeligh, who wrote this policy, was notified of the 
five by plaintiff, and the plaintiff gave him-such informa- 
tion as he had on the: subject; that, immediately, - the 
local. agent wrote to Mr. Wileuts, the defendant’s state 
agent, at Omaha, notifying him of the loss, and within five 
or six days thereafter the state agent went to Neligh, and 
he and the local agent drove out to’ where the burned car 
was stalled in the mud; that they‘spent 20 or 30 minutes 
looking the car over and discussing how to get it out of 
the mud; and the state agent made some inquiry of resi- 
dents of the vicinity as to the names of the parties who 
were in the car when it was stalled and abandoned; that 
the local agent communicated to the state agent the in- 
formation he had received from plaintiff conterning the 
five; that, while at Neligh, the state agent made some 
inquiry about plaintiff and about the car, and then left. 
The local agent testified that the state agent told him be- 
fore he left Neligh that the company was liable, and that 
it was only a question of the amount, and that he would 
be back again and settle, and that he informed plaintiff of 
the visit and investigations of the state agent, and that 
the state agent had said the company would settle; and 
that the state agent would be back again for that purpose. 
The state agent in his testimony denied that he made 
any statement to the local agent to the effect that the 
company was liable and would settle, and the evidence 
offered by the company is to the effect that the local 
agent had no authority to make any such statement to the 
plaintiff or to do anything in connection with the claim, 
but that, on the contrary, the local agent was expressly 

- instructed by the state agent to do nothing in connection 
with the matter and to refrain fiom discussing it. <A 
member of the law firm employed by plaintiff.to look 
after this claim testified that he talked with the local 
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agent after the inspection of the damaged car by the state 
agent, and that the local agent informed. him that the 
state agent had stated that the company was liable, that 
the claim would be settled, and that it was only a ques- 
tion of the amount. Plaintiff and his attorney both 
testified that they had been told by the local agent that. 
the claim would be settled and that it was not necessary 
for plaintiff to do anything further. After. the visit of 
the state agent to Neligh the matter of this fire seems to 
have been referred to a special examiner by the name of 
Pipkin, at Omaha, but what, if anything, he did in con- 
tection with the claim the record does not disclose. 

The letter of the local agent notifying the state agent 
of the loss was dated March 28, the day after the fire... On 
March 24 the state agent.sent the following letter to the 
local agent: 

“Mr. C. B. Van Kirk, Agent, Neligh, Nebraska. 

“Dear Sir: I am duly in receipt of your letter of the 
23d advising that you have had a loss on a car, and that 
the proposition does not look good to you. In this in- 
stance, permit me to advise you to say nothing about the 
loss ‘other than that you have reported the matter to the | 
company. I will endeavor to reach Neligh. tomorrow or 
possibly Wednesday. Yours truly, 8S. I. Wileuts.” 

On April 28, after the state agent had been out to in- 
spect the car, the local agent wrote him that plaintiff 
was in and was anxious to have his claim adjusted, and 
to let the local agent hear from him at once and get this 
matter settled up. To this letter the state agent replied 
under date of April 27: 

“MroC, B. Van Kirk, Agent, Neligh, Nebraska: 

- ‘Dear Mr. Van Kirk: Re auto loss, Roy Brown. I am 
in receipt of your letter of the 23d reading as follows: 
“Mr. Brown was in this morning and is very anxious to 
have this claim adjusted, so please let me hear from you 
at once as we must get this matter settled up. Yours 
truly, C. B. Van Kirk. P. 8. Please come up.’ Mr. 
Brown seems more to be in a hurry than he did when I 
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was in Neligh with you. However, I thank you for your 
letter and am obliged to advise you that the company has 
taken the matter entirely out of my hands and I can do 
nothing until instructed by them. You can rest assured, 
Mr. Van Kirk, that the matter has and is receiving proper 
attention by the Chicago office. Yours very truly, 8S. E. 
Wileuts, State Agent.” 

On May 12, 1919, the company wrote to the attorneys 
for plaintiff as follows: 

“Messrs. Jackson & Rice, Attorneys for Le Roy Brown, 
Neligh, Nebraska. Policy 1-Roy Brown, Neligh, Neb. 

“Gentlemen: I am in receipt of your letter of April 
29 regarding above policy and.regret that circumstances 
have. delayed answer. I beg to advise that we have re- 
ferred this claim to Mr. Charles W. Pipkin of Omaha, 
Nebraska, who is the only one who has authority to rep- 
resent us in this matter except, of course, this office and 
our Nebraska state agent, Mr. S. I. Wilcuts. Yours 
truly, Neal Bassett, Vice-President.” 

Aside from the conflict in the evidence as to what the 
state agent told the local agent while the former was at 
Neligh to look at the car, there is no dispute as to what 
was done. Notice of the loss having been promptly given 
and the company haying acted upon it and entered upon 
the work of inspecting the property and investigating the 
circumstances to the extent shown by the evidence, can 
the company now be permitted to escape liability because 
formal proof of loss was not given? We think it cannot. 
in Union Ins. Co. v. Barwick, 36 Neb. 223, 231, Chief 
Justice Maxwell said: “A company may have notice 
from their own agent at a given point that a certain loss 
has occurred, and if it acts upon that information and 
sends an adjuster to estimate the amount of the same, 
etc., it is no doubt a waiver of proof.” This language of 
Judge Maxwell was quoted with approval in Farrell v. 
Farmers & Merchants Ins. Co., 84 Neb. 72. In the case 
last cited it was held that an agent of an insurance com- 
pany charged with the duty of adjusting its losses has au- 
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thority to waive the giving of notice and proof of loss, 
and in the syllabus it is said: “And if such an adjuster, 
after property covered by a policy of insurance issued by 
his principal has been destroyed by fire, goes to the scene 
of the conflagration, and informs an agent of the assured, 
who was directed to look after an adjustment of said 
loss, that said Joss is total, and the company will be 
compelled to pay it, and that, if the policy-holder were 
present, they would have no trouble in settling, such con- 
duct and statement, if the assured relies thereon, ainount 
to a waiver on the part of the company of notice and proof 
of loss, and will estop it from insisting on a forfeiture 
based upon the nonreceipt of such notice and proof.” 

It is the established doctrine of this court that pro- 
visions in insurance policies requiring waivers to be in 
writing have no application to proofs of loss and stipula- 
tions to be performed after loss. lorgenstern v. Insur- 
ance Co. of North America, 89 Neb. 459. In the Morgen- 
‘stern case, Judge Barnes said (p. 464): “It is contended 
by the defendant that there is no competent evidence in 
the record upon which to predicate a waiver, and it is in- 
sisted that there could be no waiver unless the same was 
indorsed in writing on the policy by some one who was 
authorized to make such indorsement. This contention 
cannot be sustained, for the more recent authorities hold 
that the company may, by its conduct, waive proof of loss 
when it has notice of the breach of such condition; that: 
notice to the agent is notice to the company, and such 
waiver need not be in writing.” 

The requirement of the policy that the insured should 
furnish, within 60 days, written proof of loss verified 
under oath was for the company’s benefit, and could be 
waived by the company, either expressly or by such con- 
duct as would lead the insured to believe that settle 
ment would be made without it. 

The whole course of conduct of defendant and those 
representing it in connection with this loss, after receiv- 
ing notice of it, was well calculated, if, indeed, it was not 
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intended, to lull plaintiff into the belief that nothing 
further was required of him to bring about an adjust- 
ment and setilement of his claim, and that if any further 
information was desired it would be called for by those 
in whose hands it had been placed for investigation and 
“proper attention.””. Having started its investigation and 
having given plaintiff to understand that the claim was 
in the hands of a special examiner and that the home 
office had been and was giving it “proper attention,’ the 
detendant cannot, after the time fixed by the policy for 
furnishing written proof of loss has expired, be per- 
initted to defend against liability on this policy on the 
sole ‘ground that proof of loss was not furnished in the 
form and within the time called for by the policy. 

3efore the submission of the cause in the district court, 
the defendant requested the court to state his conclusions 
cf fact separately from his conclusions of law. This re- 
quest was denied, and defendant now insists that this was 
erro, under the holdings of this court in Wiley v. Shars, 
21 Neb. 712, and Lyman & Co. v. Waterman, 51 Neb. 283. 

The amount of defendant's Hability, if any, was stip- 
ulated by the parties, and the only defense presented was 
failure to give formal proof of loss as required by the 
policy, and this depended upon whether, under the cir- 
cumstances, technical proof of loss had been waived. The 
sole question of fact for the court to decide was, there- 
fore, whether the defendant had so conducted itself in 
velation to this loss as to constitute a waiver. The judg- 
ment of the court could not have been in favor of plain- 
tiff without finding that proof of loss had been waived. 
An affirmative finding on that question is implied in the 
general finding and judgment for plaintiff, and the court 
did not deprive defendant of any substantial right by 
refusing to make an express separate finding as to such 
fact. If error was committed, it was without prejudice 
to the rights of defendant. ; 

It follows that the padauients of the district court must 
be, and is AFFIRMED. 


VoL. 106] JANUARY TERM, 1921. 623 


Alston v. Alston. 


ANNIb ALSTON, APPELLEE, V, PHILIP ALSTON ET AL, AD- 
oo PELLANTS. . 
Fitep Jury 15, 1921. No. 21654. 


1. Vendor and Purchaser: Contract. Contracts upon which this 
action is predicated held to be executory contracts for the sale of 
rea] estate, and not leases. 


2. Homestead. Where the purchaser of real estate under an execu- 
tory contract of sale partially performed occupies such real 
estate with his wife and family as his home, his wife may becothe 
vested with a homestead interest in the same. 


APPHAL from the district court for Douglas county: 
Witus G. Sears, JUpGe. Affirmed as modified, 


i, R. Leigh, for appellants. 
Benjamin S. Baker and William VM. Burton, contra. 


Heard before Lerrox, Day. and Drax, JJ., SumpHEnp 
and Srrwart, District Judges. 


SHEPHERD, District Judge. 

The plaintitf sued the defendants in equity to cancel an 
assigninent of contracts relating to real estate in South 

‘Omaha, said contracts having been made by the Midway 

Investment Company to Philip Alston, and said assign- 
ment being by him alone to the defendants Lustgarten and 
Cohn. The plaintiff, who is the wife of Philip Alston, 
contends that said contracts conveyed to him an interest 
which could be made the subject of homestead, and that 
she lived on the property with her husband and children 
and made it her homestead, and that the assignment by 
her husband without her signature or consent was of no 
force and effect. 

Defendants assert that neither the plaintiff nor her 
husband acquired any right under said contracts to which 
a claim of homestead could attach; that said contracts 
were nothing more than contracts of letting for rent, and 
that, construed most favorably for the Alstons, they gave 
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only an option to purchase, which was never exercised ; 
and that, in the second place, neither of the Alstons ever 
made, or claimed to make, the property their homestead. 
They say that defendant Philip Alston received a valu- 
able consideration for his assignment to Lustgarten and 
Cohn, and that since said assignment said Lustgarten and 
Cohn have paid a total of $140 on the said contracts, and 
have been, by their tenants, in continuous possession of 
the property. And they further say that when the as- 
signment was made plaintiff and her husband were not 
occupying the premises, but had abandoned the same 
as their home. The court found for the plaintiff, canceled 
the assignment, and decreed ouster of the defendants. 

Examination of the record discloses that the contract 
(there were two contracts identical as to wording, one 
for one lot and one for another) is very niuch like those 
commonly used in selling out additions upon monthly 
payments. Though the language of the instrument is 
“has agreed to let” and “has agreed to take,” and though 
the monthly payments are described as “rent,” the full 
amount promised to be paid is the full sale price of the 
lot. The following excerpt gives some aid to wnderstand- 
ing it: 

“All vent paid hereunder for the use of said property, | 
together with interest at the rate of six per centum per 
annum, shall be deducted from the agreed purchase price, 
but should the said Phil Alston fail to make the payment 
of rents as agreed (time being the*essence of this agree- 
ment) he shall forfeit his right to purchase said property, 
together with all payments as rent hereunder, which 
amounts shall be understood to be fully earned, and said 
tenant may be at once dispossessed and shall quit and 
surrender the premises in as good state and condition as 
they were at the commencement of the term, reasonable 
use and wear thereof and damages by the elements ex- 
cepted.” 

Philip Alston had made some payments upon the con- 
tract. It is in evidence that he had applied to the com- 
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pany for a computation of the balance to be paid to 
secure a deed. Mr. Merrow, the president of the com- 
pany, testified that he stated that the company would not 
Le inclined to deed to the assignees without assignment 
from the plaintiff as well as from her husband, thereby 
indicating to some degree that the company construed the 
contract as conveying a right to which the wife’s claim of 
homestead might attach. However, he elsewhere states 
that the company desired to avoid entanglements and to 
be on the safe side. 

In the case of Juckson v. Phillips, 57 Neb, 189, this 
court said: “In the construction of every instrument 
creating or conveying, or authorizing or requiring the 
creation or conveyance, of any real estate, or interest 
therein, it shall be the duty of the courts of justice to 
carry into effect the true intent of the parties, so far as 
such intent can be collected from the whole instrument, 
and so far as such intent is consistent with the rules of 
law.” The court continues: “The instrument in suit has 
some direct earmarks of a lease. It contains some terms 
and expressions which would, taken literally, stamp it as 
a. lease; but, when its substance is examined critically, the 
apparent character of the instrument is destroyed. The 
arrangement of the consideration in reference to the pay- 
ment by instalments being $60 for each of the four years 
succeeding the time of the execution of the contract, and 
$660 at the expiration of the fifth. year, the $60 payments 
being each the one year’s interest at 10 per cent. per 
annum of the $600, which it seems more than probable 
was a principal sum of the consideration for the contract 
between the parties, furnishes a strong indication of a 
sale. There is a further strong indication of a sale in 
the feature of the agreement in relation to a conveyance 
of the property to the contractee by the contractor on 
full paymeut of all sums stated in the contract, as evi- 
denced by the notes. All things considered, we are 
forced to conclude that the instrnment declared upon in 
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the petition was an executory contract for the sale of the 
land.” 

lt seems plain in this case that the seeeaients in ques- 
tion were, according to the intention of the parties and 
within the rules of law, instruments of like character. 
And-we so hold, approving the decision of the trial court 
in that, regard. 

lt yemains to consider if the plaintiff ever made the 
premises her homestead, and whether she continued to 
claim the same as such at the time of the assignment. It 
is clear from the record that she lived there with her 
husband and children for a considerable time after the 
purchase of the place under these contracts. Then she 
made:a hurried departure to Texas to visit her sick sister 
there, taking the children with her. Her husband fol- 
lowed later, as he puts it, to get the children. There was 
evidently some trouble between the husband and wife. 
While in Texas the matter of staying there on a farm was 
considered, but the plaintiff decided against this and re- 
turned to Omaha, finding the furniture removed from the 
house and the defendants in possession, and later learn- 
ing of the assignment by her husband to Ben Lustgarten 
and Louis Cohn. She says that immediately upon her re- 
turn she went to the premises mtCOOE to continue her 
occupation of the same. 

The plaintiff's story is corroborated by a uumber of 
witnesses and by soine documentary evidence. It is 
strongly denied by Philip Alston, by his sisters, and some 
other witnesses, and in a measure by some cii‘cumstances. 
But there is not enough evidence on the pait of the de- 
fendants to justify us in reversing the finding in this pav- 
ticular of the experienced judge who saw the witnesses 
and heard their testimony as it came from their lips. The 
finding of the trial court was that the plaintiff had 
homestead in the premises. From a careful examination 
of the record it does not appear that he erred in hig con- 
clusion. ; 

The contracts in question being executory contracts of 
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sale partially performed, and the plaintiff rightfully 
claiming a homestead in the premises involved, it follows 
that, the assignment to the defendants, without her 
-knowledge and consent, was void and of no effect. 

The defendants ask that they be reimbursed, in any 
evcnt and as a matter of equity, for the $140 in payments 
made by them upon the contracts, saying that’ plaintiff 
must have made them if defendants had not. Under the 
circumstances, the court is of opinion that the plaintiff 
should bear this burden. Asking equity, she should be 
willing to do equity. Within 60 days of the final de- 
termination of the case upon mandate in the district 
court, she is required to pay defendants said sum of $140 
with interest at 7 per cent. per annum from the date of 
her original decree, and the same is hereby made a lien 
upon her interest in the property in defendants’ favor. 
As so modified, the judgment and decree of the district 
court is affirmed. 

AFFIRMED AS MODIFIED. 


JOHN T. BAUGHAN, APPELLEE, V. Rictarp E. SCHUELKE, 
APPELLANT. 


Fitrn Juty 15, 1921. No. 21716. 


1. Contracts: REFORMATION: JunIspicTion. Where the plaintiff 
properly brought an action before a court of equity for the 
reformation of a written instrument, and in the same action 
sought to recover a money judgment against the defendant upon 
said instrument so reformed, and the defendant objected to the 
jurisdiction of the court and moved that the case be transferred 
to a law docket and the defendant be awarded a jury trial, but 
without making any offer to consent that the instrument in 
question might be corrected as requested, but, on the contrary, 
opposed it by objections and exceptions thereto, reld that the 
court, having properly acquired jurisdiction over a subject-matter 
peculiarly cognizable before a court of equity, might lawfully 
retain the case for all purposes and proceed to a final determina- 

‘ tion of all matters, whether legal or equitable, arfsing out of the 
issues presented by the pleadings before it. 


Q 
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Brokers: Action FoR CoMMISSIONS: DEFENSES: Evmence. In a 
suit by a real estate broker for commissions alleged to have been 
earned by virtue of a written contract between himself and the 
owner of the land listed, one of the defenses was that the con- 
tract had expired by limitation of time, and another that it had- 
been expressly revoked before the plaintiff produced a purchaser 
for the land, and the trial court found against the defendant upon 
both points. Held, upon a review of the testimony, the court 
was justified in so finding and the same should be sustained. 


eo 


Pleading: Lost INSTRUMENT: SkrEcoNDARY EvipENCE. Where the 
original written instrument sued upon was in existence and in 
the possession of plaintiff's counsel at the time the suit was 
commenced, but afterwards became lost or destroyed, without the 
fault of, and by means unknown to, any one having the same 
in custody, and its loss or destruction is accounted for to the 
satisfaction of the court, it is not necessary for the plaintiff 
thereafter to amend his petition so as to declare upon a lost in- 
strument as a prerequisite to proof of the contents of such instru- 
ment by secondary evidence. 


APPEAL from the district court for Lancaster county: 
WinntAmM M. Morning, Jupce. Affirmed. 


R. J. Greene and Hugh C. Wilson, for appellant. 
Burkett, Wilson, Brown & Wilson, contra. 


Heard before Mornissty, C.J., FLANSRURG and Ross, 
JJ., Dickson and Troup, District Judges. 


. 


Troup, District Judge. 

The plaintiff, as a real estate broker, claiming to have 
a written contract with defendant authorizing him to 
find defendant a purchaser for certain land belonging to 
defendant, on certain specified terms, for which service 
plaintiff was to receive a certain specified commission, 
and further claiming that at a time within the life of the 
contract upon producing a person able, ready, and willing 
to purchase defendant’s land on the terms specified, de- 
fendant refused to sell and likewise refused to pay plain- 
tiff his commission, and plaintiff thereupon preparing to 
bring suit fer his commission discovered that his broker’s 
contract was defective in that, by mutual mistake of the 
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parties, a misdescription of the land had been inserted, 
instituted this action in equity for a reformation of the 
_ contract in that respect, and at the same time and in the 
same action asked to recover his comission upon the 
contract so reformed. The defendant objected to a trial 
to the court upon the right of plaintitf to recover com- 
inission and demanded a jury for the trial of that issue. 
Upon the demand being overruled, the defendant an- - 
_ swered denying that he ever entered. into the contract set 
forth in plaintiff’s petition or agreed to the terms therein 
specified. Upon a trial of the case the court found gen- 
erally for the plaintiff, reformed the contract in the par- 
ticular required, and rendered judgment for plaintiff for 
his commission. The defendant appeals. 

It does not appear that at any time, either before or 
after plaintift’s action was instituted in the equity court, 
the defendant agreed, or offered to agree, that the con- 
tract in question might be corrected or reformed as plain- 
tiff desired. Whether the misdescription in the contract 
of the property listed with plaintiff for sale would have 
greatly embarrassed, if not entirely defeated, plaintiff in 
an action at law upon the contract, as it stood without 
1eformation, was something which plaintiff could not 
foretell. At all events the plaintiff was not obliged to 
take any chances in that respect. It was certainly plain- 
tiff’s right to go into a court of equity to have his con- 
tract corrected according to the fact and the manifest in- 
tention of the parties. It does not appear that the de- 
fendant had an opportunity, before plaintiffs action was 
commenced, to consent that the desired correction in the 
contract might be made. But even after suit had been in- 
stituted in the equity court, if the defendant had frankly 
agreed, or offered to agree, in open court or by written 
admission, that the correction in the contract might be 
made as requested, without contest or trial upon that 
issue, and then appealed to the court to transfer the case 
to a law docket for a jury trial, it is the opinion of the 
writer, at least, that this court might well have held that 
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the trial court would have erred had it not granted the 
request. But such is not the case here. The attitude of 
the defendant from the very beginning, as disclosed by the 
record, was to deny everything. He not only denied the 
right of plaintiff to reform the contract, but he denied the 
very existence of the contract itself and vigorously con- 
tested its reformation by objections to the evidence upon 
almost every point. Under these circumstances it is im- 
possible to say that the plaintiff did not act both lawfully 
and wisely in seeking a reformation of his contract in a 
court of equity. The plaintiff having a right to bring 
the action in the court he did, and the court having 
properly acquired jurisdiction over the parties and the 
subject-matter, it had the right to retain the case for all 
purposes and proceed to a final determination of all 
matters, whether legal or equitable, arising out of the 
issues presented by the pleadings before it. This rule is 
so well and universally established, and the reported de- 
cisions show that the right under the rule has been exer- 
cised in almost every variety of case, that it would seem 
needless to cite authorities in its support. A few only 
must suffice: Bank of Stockham v. Alter, 61 Neb. 359; 
Disher v. Disher, 45 Neb. 100; Bell v. Dingwell, 91° Neb. 
699; Kelly v. Galbraith, 186 Ill. 593; Union Central Life 
Ins. Co. ». Phillips, 102 Ved. 19; 16 Cyc. 106-109. 

Upon the issue as to plaintiff’s right to recover for 
commission, the defendant claims that the time in which 
plaintiff was given to produce a purchaser was limited 
to ten days from the listing of the property, and that the 
clause appearing in the written contract giving plaintiff 
six months in which to do so was inserted by the plain- 
tiff without the knowledge or consent of the defendant. 
We think there is no merit in this contention. In the first 
place, it is altogether improbable that any real estate 
lireker would go to the trouble of entering into-a written 
contract for the privilege of producing a purchaser for 
land with only a ten-day period in which to do so. Cer- 
tainly this would seem to be true unless the broker already 
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had a purchaser in view who was, or at least was sup- 
posed to be, ready, able, and willing to make the purchase 
without delay. But no snch circumstance appears in this 
case, nor in our opiniou was it contemplated by either 
party... More than five months elapsed after the signing 
of the contract before the plaintiff-was able to produce a 
purchaser: for defendant’s farm. It is in evidence that 
the plaintiff had more or less negotiations with the de- 
fendant. respecting the sale of his farm during a period of 
three years prior to entering into the contract in ques- 
tion. The plaintiff, upon being asked how it come that 
the present, contract was entered into, testified: “Mr. 
Schuelke came into my office with reference to selling his 
place, and I told him that he had his place pretty high, 
and that he changed his mind so often on it that I 
wouldn’t handle it any longer unless he would give me a 
written contract. He says, ‘I will give you six months 
on it at $200 an acre, and | says, ‘Will you sign a con- 
tract” and he says, ‘Yes;’ and the result was he signed a. 
contract on it for six months time at $200 an acre.” The 
defendant himself testifies that the contract was read 
ever to him at the time it was prepared, and that he 
signed it, and he does not claim that any fraud or -decep- 
tion was practiced npon him, either in the drafting or the 
reading of said contract, or, if he does, there is no evi- 
dcnee to support such claim. 

Nor do we think the defendant's claim that he revoked 
the contract before plaintiff had produced a purchaser is 
supported by the weight of evidence. Indeed, it would 
seem that the weight of the evidence is against such claim. 
The defendant testifies that in May, a month before plain- 
tiff produced a purchaser for the farm, he told plaintiff 
that his place was not for sale. . This is expressly denied 
hy the plaintiff. Resting thus it would seem to be a ques- 
tion of veracity between the plaintiff and defendant as to 
which one was speaking the truth in this respect, but cir- 
cumstances occurring in subsequent events lead us to be- 
lieve that the defendant is mistaken npon this point. In 
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June when the plaintiff and the proposed purchaser were 
at defendant’s home, first for the purpose of looking over 
the farm, at which time they agreed with the plaintiff to 
take it, and three days later, for the purpose of com- 
pleting the purchase, the defendant at no time placed his 
yefusal to consummate the sale on the ground that plain- 
tiff’s contract to find a purchaser had expired or been 
revoked. Nor did this fact seem to be mentioned or re- 
ferred to. On the first occasion, upon being told by the 
plaintiff that he had the Munns out looking at the farm 
with a view to selling it to them, the defendant said, as 
testified to by plaintiff, “He didn’t care much about sell- 
ing the farm now.” Upon being told by plaintiff that, if 
he did not care to sell, it was all right with him, and he 
would take 1 per cent. for his commission, instead of 2 
per cent. called for by the contract, but if the Munns 
bought he would have to pay 2 per cent., the defendant 
replied, according to plaintiff’s evidence, “I will take my 
«chances, I do not think they will buy it.” The defendant 
dienies making the latter statement. On the second oc- 
casion the defendant became a little more emphatic, and 
upon being told that Mr. Munn, the proposed purchaser, 
had come over to complete the purchase of the farm, the 
defendant testified, “He can’t have it,” that the farm was 
not for sale—“absolutely, it wasn’t for sale; but at no 
time on these occasions did defendant claim to plaintiff or 
the proposed purchaser that plaintiff had no authority to 
negotiate for a sale of his farm. It is true that in this 
connection the defendant testified that he had told the 
plaintiff, on a previous occasion, that his farm was not 
for sale, which is denied by the plaintiff, but the point, 
as bearing upon the credibility of the defendant’s claim 
in that respect, is that he did not make that claim known 
on either of the occasions in June when it was in- 
cumbent upon him to assign a reason for his refusal to 
sell. 

These parties were both before the court in person, the 
judge heard their testimony and witnessed their manner 
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of testifying and was best able to determine the probable 
truth of their respective statements. The court re 
solved the disputed question of revocation in favor of 
plaintiff, and we are of the opinion that the evidence justi- 
ties the finding. 

It appears without serious dispute that the original 
contract sued upon was in existence and in the possession 
of plaintiff's attorneys at the time they prepared and 
filed plaintiff’s oviginal petition in the case, to wit, 
August 138, 1919, and to which they attached what pur- 
ported to be a true copy of the card form of said con- 
tract, and also at the time plaintiff’s amended petition 
was prepared and filed, November 8, 1919, in which is set 
forth what purports to be the contents of said contract, 
and also, apparently, attached to said amended petition a 
card copy of said contract. Thereafter, and some time 
before the trial of said case, it appears that the original 
contract became lost or destroyed. No fraud or decep- 
tion was charged or attempted to be proved against 
either the plaintiff or his counsel as a reason for with- 
holding or concealing the original contract, and without 
the slightest doubt it was a bona fide case of where the 
instrument had disappeared beyond recovery without the 
intentional act or fault of any one who had its custody. 

At the trial, and after accounting for the loss or de- 
- struction of said instrument to the satisfaction of the 
court, plaintiff was permitted to introduce secondary 
evidence as to its contents by oral testimony and by the 
use of the card form copy above referred to. The de- 
fendant objected to the introduction of secondary evi- 
dence to prove the contents of the contract without first 
requiring the plaintitf to amend his petition so as to de- 
clare upon a lost instrument, and that a resort to such 
evidence constituted a material variance between the 
allegations of the petition and the proof. We do not be- 
lieve this point is well taken. It is true that the case of 
Chamberlain v. Sawyer, 19 Ohio, 360, cited by the de- 
fendant, and the only one in point, seems to sustain the 
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defendant’s contention. But this case cannot overcome 
the long and uniformly established practice in. this 
country to the contrary. The Ohio court evidently ‘based 
its decision upon the old Inglish case of Smith v. Wood- 
ward, 4 East (Eng.) 585, the only case cited in the 
opinion, and in doing so we think must have overlooked 
the case in our own country of Renner v. Bank of Colum- 
bia, 22 U. S. 581, in which the supreme court of the 
United States announced a contrary doctrine. The case 
last cited was a suit upon a promissory note which ap- 
peared to have been lost, although perhaps not destroyed, 
and secondary evidence was admitted as to its contents. 
In speaking of the exceptions taken by the defendant to 
the ruling of the trial court in this respect, Justice 
Thompson, in delivering the opinion of the supreme court 
of the United States, said: 

“Ft is objected, lastly, that secondary evidence was not 
admissible, withont a special count in the declaration 
upon.a lost note. The English practice on this subject 
has not been adopted in this country, so far as our knowl- 
edge of it extends, aud to require a special count upon a 
lost note, would be shutting the door against secondary 
evidence, in all cases where the note was lost, after 
dleclaration filed. We do not think any danger of fraud 
is to be apprehended from the admission of such evidence, 
nnder the usual count upon the note; and, the practice in 
the court below not requiring a special count in such 
rases,.no error was committed in the admission of the 
evidence.” : 

The ease of Board of Supervisors of Livingston County 
a White, 30 Barb. (XN. Y¥.) 72, was a suit upon the bond 
of a defaulting county treasurer for the sum_ of over 
$28,000. The defendant denied the execution: and de- 
livery of the bond sued on. Tt appeared that the bond 
had been lost sometime before the trial, and secondary 
evidence was admitted to prove its contents. At the 
close of plaintiff’s testimony the defendant moved for a 
nonsuit on the gronnd, in substance, of a failure of proof 
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to sustain- plaintiff’s cause of action. The motion was 
overruled and judgment rendered against the defendant. 
On appeal to the supreme court of New York that court 
said: 

“It was not necessary to allege in the complaint the 
loss of the bond, to entitle the plaintiff to prove its loss 
and give secondary evidence of its contents. Under the 
fonner system of pleading, in cases like the present, 
profert of the bond, or an excuse for the omission 
of profert, in the declaration, was required, and if the 
declaration contained the usnal statement of profert, and 
the defendant pleaded non est factum, the production of 
the bond at the trial conld not be excused by proof of its 
loss previous to declaring; but the doctrine of profert has 
no place in the present system of pleading, ample pro- 
vision otherwise existing for the production and inspec- 
tion of papers. Independent of profert, there never was 
any necessity or reason for saying anything about the 
loss of the bond, in stating the cause of action.” 

The above decisions mndoubtedly state correctly the 
rule of practice that generally prevails in this country on 
the point in issue as it arises in cases under civcum- 
stances similar to those existing in the cases last-above 
cited, and which rule in all its force applies to the case 
at bar: 

Having covered all of the points complained of in ap- 
pelant’s brief, and finding no reversible error in the 
record, the decree of the district court is 

AFFIRMED. 


Harry T. Jones v. JOHN J. THOMAS, APPELLANT: JENNIE 
LOWLEY, ADMINISTRATRIX, ET AL., APPELLEES. 


Finrep Jury 20, 1921. No. 20727. 


1. Attorney and Client: CoNnTINGENT FEES: DistrisuTion. Where 
several attorneys engage in the prosecution of litigation for a 
contingent fee, in the absence of any other agreement, they. will 
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be held, upon the successful result of the suit, to share equally 
in the distribution of the fee. 


But this principle may be varied by a 
subsequent agreement between the parties, and where it is after- 
wards agreed between counsel that one of them shall take no 

‘further steps in the case, and that another shall receive extra 
compensation for carrying on the litigation, the latter is entitled 
to a reasonable sum for such additional services, and the former 
is only entitled to the reasonable value of his services up to the 
time of the agreement as measured by the ultimate amount of 
the fee realized. 


ApreaL from the district court for Seward county: 
Epwarp FE. Goop and GrorGre I. Corcoran, JupGES. Af- 
jirmed as modified. 


Benjamin I, Good, KH. A. Coufal, Thomas, Vail & 
Stoner, R. Rk. Schick, H. 1. Landis and Stewart, Perry & 
Stewart, for appellant. 


Jacob Fawcett. contra. 


Heard before Morrissty, C.J., Atpricn, Day, DEan, 
FLANSBURG, Lerron and Ross, JJ. 


Per CURIAM. 

This appeal is concerned mainly with a controversy be- 
tween attorneys with respect to the division of fees. 

The Capital National Bank of Lincoln failed in 1893 
Afterwards certain actions were begun by different cred- 
itors of the bank against the directors, seeking a recovery 
from them for neglect of duty, violation of. the national 
bank ‘act, and other wrongful acts committed by them in 
their official capacity. The actions were begun in 1895, 
the litigating creditors being the Jones National Bank, 
the Bank of Staplehurst, the Utica Bank, Thomas Bailey, 
and Isaac Holt. The firm of Biggs & Thomas were at- 
tornevs for the Jones National Bank and the Bank of 
Staplehurst. The firms of Pound & Burr, and Norval 
Brothers & Lowley represented the other creditors named. 
The contract between the several attorneys and their 
clients provided for a contingent fee of one-third of the 
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gross receipts. For some years the attorneys each aided 
and assisted the others in the legal work and in the gen- 
eral prosecution of the actions, except as: hereinafter 
mentioned. There is a conflict as to whether a specific 
agreement was made as to this, but the direct evidence, 
the course of conduct of these attorneys during a long 
series of years, the signing of their names to papers and 
briefs and legal documents, and their appearance in the 
cases of other than their nominal clients, all convince us 
that the several cases were prosecuted by them as a joint 
adventure. Comparatively early in the litigation recov- 
ery was had of over $20,000 collected from Stuart, one of 
the directors. The suits proceeded as to the others. 
Many vicissitudes occurred in the litigation during the 
long series of years. Finally a judgment for plaintiffs 
was obtained in the district court for Seward county, 
which was afterwards reversed by this court, following, 
as the court thought, former decisions of the supreme 
court of the United States. Jones Nat. Bank v. Yates, 
93 Neb. 121. Afterwards the judgment of this court 
was reversed by the supreme court of the United States, 
240 U.S. 541, and the cause remanded, with directions to 
affirm the judgment of the district court, which was done. 
Afterwards all the judgments were sold to one Mullen for 
$95,000. This was paid to Harry T. Jones as trustee for 
the interested parties. Jones filed a bill of interpleader; 
asking the court to apportion the amount due to each of 
the attorneys. The trial court held that the proceeds of 
the Stuart judgments should be divided in four equal 
parts, of which Burr is entitled to one-fourth, Thomas one- 
fourth, ‘Norval Brothers one-fourth, and the estate of 
George W. Lowley one-fourth. The court also found that, 
after the reversal of the judgment in this court, agree- 
ments were made between Burr and Thomas, and between 
Norval Brothers and Thomas, with the consent of the 
clients, that Thomas should receive additional compensa- 
tion for extra services in the further conduct of the case; 
that after that time “Norval Brothers performed no more 
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than nominal services,” but the court also found that they 
did not withdraw as attorneys in the case; that the rea- 
sonable value of such extra services of Thomas was $9,500 ; 
and that, after the payment of $9,500 to Thomas,.the re- . 
inainder of the fee arising from the sale of the judgments 
to Mullen should be divided into three equal parts, one- 
third to Thomas, one-third to Burr, and one-third to 
Norval Brothers, or their assignees. ; 

Mr. Thomas appealed, mainly from the allowance of any 
compensation to Norval. Brothers derived from the Mullen 
sale, urging as a ground for reversal “that the contract. 
of the clients with Norval Brothers was an entire and 
indivisble contract for compensation contingent upon 
success in the litigation; that, having abandoned their 
contract prior to its completion and permitted its execu- 
tion to be taken over by Thomas under a new agreement 
with the clients, Norval Brothers forfeited all right to 
demand conipensation thereunder.” 

The evidence establishes that, after the judgments had 
Deen reversed by the supreme court of this state, Norval 
Brothers, who had performed many and valuable services, 
and had expended much time and labor in the prosecution 
of the several suits, became convinced that the judgment 
of this. court could not be reversed, and that further 
prosecution of the actions. would be fruitless, and so ex- 
pressed themselves to the other attorneys, and that. there- 
upon the agreement with Thomas was made. Mr. Lowley 
had died before the recovery of the judgment in the dis- 
trict court. 

We think that neither the evidence nor the law justifies 
fully the contentions made by Mr. Thomas. While Norval 
Brothers are entitled to share in the distribution of the 
proceeds, we are convinced from the. testimony as to the 
labor performed and time expended by Mr. Thomas that 
the amount awarded to Norval Brothers by the district 
court should be reduced, and that awarded Mr. Thomas 
and Mr. Burr.increased. The evidence shows that the 
determination to take the case to the supreme court of 
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the United States the second time after the adverse. de- 
cision in this court was largely brought about: by .the 
energy and persistence of Mr. Burr. However, the 
greater part of the work, after this conference and agree- 
ment -between the attorneys, was performed by Mr. 
Thomas, and he should have, as the district court found, 
the: larger portion of the compensation, so 

Appellant Burr contends that in such an eterpuce no 
one attorney is entitled to greater compensation. than an- 
other; that the alleged contract between the attorneys as 
to the appeal to the supreme court of the United States is 
void for want of consideration, is so uncertain and incom- 
plete as. to be unenforceable, and had not been established 
hy the evidence, and that no extra compensation should 
he allowed Thomas. We are satisfied with the decision of 
the district court upon these points. We agree with ap- 
peNant that, in a controversy between attorney and client 
as to fees, an attorney employed on a contingent-fee basis 
is entitled. to nothing if he abandons the case and recov- 
ery is-finally procured by another attorney. No client is 
complaining, and the principle is not applicable. ‘The re- 
lations to. be examined are those existing among the at- 
torneys themselves who were -engaged in a joint enter- 
prise and oceupied a special partnership relation... Under 
the general principles of law applying. to ‘the division - of 
fees between attorneys who are‘associated together in the 
conduct of..litigation, and in the absénce’ of any special 
agreement,-each is entitled to an equal sharé of the fee. 
Underwood v. Overstreet, 188 Ky. 562, 10 A. L:-T. 1352, 
and cases cited in note on page 13857. Also, see Lamb v: 
Wilson, 3-Neb. (Unof.) 496, on rehearing, 505. In view, 
however, ot the peculiar circumstances of the case; and of 
the facts in evidence in regard to the nonparticipation by 
Norval Brothers in the later conduct of the case, and the 
agreement between the attorneys, we are satisfied that 
Norval Brothers are entitled to no compensation for 
services performed after this agreement was made. They 
should, however, be allowed the reasonable valne of their 
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services before that time, the value to be based'in propor- 
tion to the services rendered, and the amount of the ulti- 
mate recovery from the sale of judgment to Mullen. The 
district court awarded $8,165.32 to the assignees of Norval 
Brothers. From this amount we deduct $3,000, and 
award $2,000 thereof to Mr. Thomas, in addition to the 
sum awarded him by the district court, and $1,000 thereof 
to Mr. Burr, in addition to the amount awarded him by 
the district court. The remainder, $5,165.32, is awarded 
to the assignees of Norval Brothers in the proportion as 
their interest appears under the assignment of Norval 
Brothers. 

As to the cross-appeal of Mrs. Lowley, we are con- 
vinced that under the evidence the district court properly 
found that the estate of George W. Lowley was not en- 
titled to any share of the proceeds of the Mullen sale. 

Burr was made asparty to the appeal by Thomas. He 
afterwards dismissed his appeal as to Burr. He now con- 
tends that Burr is not entitled to appear as a cross-ap- 
pellant in the case, and that the decree is final as to him. 
We are convinced that, where the relations between the 
parties, the issues, and the facts are so interwoven as in 
this case, the appeal of Thomas brought up the whole 
question as to the proper distribution of the fund, and 
that Burr has a right to appear. 

With respect to the cross-appeal of Bailey, we find that 
the book of accounts kept by Jones, trustee, is not fairly 
subject to the animadversions made upon it by Mr. Burr. 
It is true that the entries in the book are made with 
pencil, but the items, except in a few instances, follow ° 
consecutively, and the trustee testifies they were made in 
accordance with the facts. Much is said about the pay- 
ment of certain money to Mr. E. T. Wade of Washing- 
ton, D. C., but we think there is sufficient evidence to 
justify the expenditure to him for his services in procur- 
ing evidence. 

The trial court found in favor of the trustee upon the 
items set forth in the book, and we believe no sufficient 
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ground has been shown for setting the same aside. Its 
judgment in this respect, therefore, is affirmed. 

The judgment of the district court, except as modified 
by what has been said with reference to the compensation 
of Norval Brothers, and the distribution of the money on 
hand after deducting $3,000 from the amount awarded 
their assignees, is affirmed, and the cause remanded, with 
directions to enter judgment in accordance with this 
opinion, It is further ordered that all costs, except briefs 
in this court, be paid from the common fund,.and each 
party shall pay the costs of his or its own briefs. 

AFFIRMED AS MODIFIED. 

FranxspurG, J., dissenting. 

The snits, in which the attorneys’ fees here in contro- 
Vversy were earned, were brought by several plaintiffs: The 
Jones National Bank, the Bank of Staplehurst, the Utica 
Bank, and Thomas Bailey, and Isaac Holt, in February, 
1895. The firm, of which Mr. Thomas was a member, 
originally represented plaintiffs whose claims amounted 
to more than 63 per cent. of the total amount claimed by 
all. This firm originally represented the Jones National 
bank and the Bank of Staplehurst. The firms, of which 
Mr. Burr and Mr. Norval were members, represented the 

_other plaintiffs. The cases involved identical questions 
of Jaw, and there was, therefore, a commion interest and 
object among the several plaintiffs, and it seems, accord- 
ing to the conclusions of the trial court, that after the 
prosecution of the cases had commenced the attorneys for 
the varions clients reached an understanding that the 
prosecution of the several cases should be carried on 
jointly, that the fees recovered should be pooled, and that 
a division of the fees should be made between the three 
firms, 

The cases were pending in court, from the time of filing 
until their final conclusion, some 25 vears. They were, at 
‘first, won in the trial court, and those judgments were 
affirmed in the supreme court, but reversed by the United 
States supreme court. On a second trial in the district: 
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court judgments were again recovered, and, on appeal to 
the state supreme court, the judgments were reversed and 
the cases dismissed. That was in 1914. 

After this reversal, and when it appeared that the 
chance for winning by a second appeal to the United 
States supreme court was a desperate one, if not entirely 
hopeless, a meeting was had by the attorneys, Mr. Thomas, 
Mr. Norval, and Mr. Burr, at which meeting Mr. Jones, of 
the Jones National Bank, was present, and Mr. Norval, 
as the trial court found, “stated, in substance and effect, 
that he did not think the Capital National Bank cases 
could be won, and that he was opposed to prosecuting 
said cases further, and that he was unwilling to devote 
any more time to said Capital National Bank cases, and, 
in substance, stated that he was not willing to have any- 
thing further to do with said Capital National Bank 
cases.” It is further shown by the record that Mr. Norval 
then advised his client to make no further expenditure in 
the inatter, and his client thereupon sold and assigned his 
claim to the Jones National Bank. From that time forth, 
it appears that Mr. Norval had nothing whatsoever to do 
with these cases, as an attorney, and that he utterly 
abandoned any further participation in them and gave no 
further assistance in their prosecution. The trial court _ 
fonnd that from that time ou “Norval Brothers performed 
nothing more than nominal services.” If the trial court. 
by that recital, meant to infer that Norval Brothers did 
perform “nominal services,” I do not believe that finding 
is sustained by the record. Such a finding could have 
been based upon one isolated fact only, and that is that 
Mr. Thomas casually met Judge Norval, a member of the 
firm of Norval Brothers & Lowley, bunt not the Mr. Norval 
who had been actively participating in the cases, and sug- 
gested to him a proposition as to whether or not findings 
by the supreme court in the case could be treated as inde- 
pendent and original findings of fact by that court, or 
whether they should be treated sintply as a review of ulti- 
mate findings of fact by the trial conrt, and Judge Norval, 


Vor. 106] JANUARY TERM, 1921. 643 


Jones v. Thomas. 


as attorneys are accustomed to do, in a casual way ex- 
pressed some opinion upon that question. It does not ap- 
pear that this was done with any idea or intention, on the 
part of Judge Norval, to render it as an attorney in the 
case, and, in fact, it seems to me clear that Norval 
Brothers considered their connection with the case 
definitely terminated immediately following that con- 
versation, which took place after the reversal and dis- 
missal by the Nebraska supreme court in 1914. From 
that time forward, Mr. Burr and Mr. Thomas appear to 
have been the only attorneys representing the interests 
opposed to the Capital National Bank. Jrom that time 
forward they appeared as the only attorneys of record. 
They prepared the briefs and did all the work necessary 
for the final appeal and presentation of the cases to the 
United States supreme court, and all the work necessary 
for an ultimate and favorable decision from that court. 

Upon this condition of the record, the trial court con- 
cluded, as a proposition of law, that Norval Brothers had 
not withdrawn as attorneys in the case. With that con- 
clusion of Jaw [ cannot agree. The legal effect of the 
facts, as above set forth, seem to me, conclusively and 
unequivocally, to establish a definite and complete sev- 
evance of their relation as attorneys from all further con- 
nection with the litigation. 

The contract, such as was.found by the trial court, for 
a pooling and division of fees between the various attor- 
neys connected with the litigation was an entire contract, 
by which it was necessarily understood that each should 
take his remmeration from funds which were entirely 
contingent upon their joint efforts, and that the joint 
service of all should contribute to the ultimate result. 
Under such an agreement, no one of them would be en- 
titled to recover from the other what he believed, or even 
what he might be able to prove, his own services were 
reasonably worth. The services of each contributed to 
2 common cause, and the value of those services, which 
.valne was not determined by any agreement between the 
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parties, was not apportionable. It was an entire and not 
a. divisible contract for services, and the services rendered 
were not of such a kind that the value of the service of 
one could, by any definite standard of value, be measured 
in comparison with the yalue of the services of the other 
associates in the enterprise, as would be the case, for in- 
stance, where a man is hired to plow a field, or husk corn, 
vend where each hour’s work brings its direct benefit to 
the employer in results, and where its value and its bene- 
fit may be measured by a common and well-recognized 
standard uf wages pev hour, or pev day. If an attorney 
could not recover the reasonable value of his service 
should he have remained in the case, he certainly cannot 
be privileged to have that recovery because of the fact 
that he has voluntarily and, as it proves, wrongfully with- 
drawn from the case. In order that any one of these at- 
torneys should be allowed to recover upon the final out- 
come of the cases, in the event of victory, it was neces- 
sary that he should, throughout, perform his part and 
share in the undertaking. When any one of them threw 
up his hands and abandoned further prosecution, volun- 
tarily and of his own volition, and without excuse or jus- 
tification, because he believed the case hopeless and_ be- 
cause he was unwilling to further participate and share 
in the burden of continuing in the performance of his 
agreement, and because he was unwilling to see his chent 
expend further moneys in what he considered a hopeless 
venture, it certainly must be that he should be held to 
have withdrawn entirely from the arrangement, and to 
have precluded’ himself from ever sharing in the pvofits 
aid remuneration carned by those attorneys who re- 
mained steadfast to their task, and who snecessfully cav- 
ried forth the work to its final and favorable conclusion. 
It seems‘to me that neither in law nor as a matte, of ab- 
stract justice is Mr. Norval, or the assignee, to whom he 
has transferred his interest in this lawsuit, entitled to any 
recovery. ; 

The controversy, however, yet to be determined, is be-. 
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tween Mr..Thomas and Mr. Burr. It must be conceded 
that Mr. Thomas was always very actively engaged in the 
work of prosecuting these cases, that, as time went on, he 
assumed more and more a larger burden of the work, and 
that continuing from the time the case was reversed by 
this court in 1914 he has performed much the greater part 
of the work, and has assumed the larger control in the 
prosecution and presentation of the case on final appeal 
to the United States supreme court. This was done, as 
the trial court finds, by an understanding with Mr. Burr, 
by which it was agreed that Mr. Thomas should assume 
the major portion of the Jabor of the continued prosecn- 
tion of the cases. It appears that Mr. Burr always had 
faith in a favorable outcome of these cases, and that, when 
Mr. Norval withdrew, he urged the further prosecution of 
them, and that Mr. Thomas agreed to continue with him, ° 
My. Burr was willing, not only to continue swith his 
services, but to furnish expense money, and it was the 
finding of the trial court that an arrangement was made 
vetween Mr. Burr and Mr. Thomas, whereby M1, Thomas, 
by reason of his agreed added service, should receive also 
extra compensation out of the fees to be ultimately re- 
covered. Mr. Thomas and Mr. Burr are not in aecord as 
to just what that agreement was, but My. Burr by his tes- 
timony shows that Mr. Thomas was to receive something 
extra. He testified that he had agreed that Thomas 
should take Norval'’s share of the fees; that is, the share 
that Mr. Norval would have recovered, had he remained 
in the case. There is also a letter in evidence, wherein 
Mr. Burr wrote Mr. Thomas as tollows: “I feel we have 
further cast the burden of this case upou you, and 1. sin- 
cerely hope that some day, not so far away, you will re- 
ceive the lion’s share of remuneration for, all your extre 
labors in these cases.” 

It is contended by Mr. Burr that, even though the trial 
court has made a finding of fact that there was an agree- 
ment between himself and Mr. Thomas whereby Mr. 
Thomas was to receive extra compensation for his sery- 
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ices, such an agreement would be wanting of any consid- 
eration and, therefore, unenforceable. It is argued that 
Mr. Thomas was already obligated to his clients to do 
everything that his good judgment dictated toward at- 
taining a successful result, and that when, in the opinion 
of Judge Thomas, it appeared to be possible and probable 
that a successful outcome of the cases might result by a 
further appeal to the United States supreme court, then 
if became his positive duty to conduct and prosecute such 
an appeal, by reason of an obligation owing to his clients 
to do whatever his judgment might dictate should be done 
for their best interests. Wis agreement to assume a 
larger proportion of the work, since Mr. Norval bad with- 
dvawn from the case, necessarily increasing the burden 
to be borne hy the two remaining attorneys, would seem 
to have been a good consideration for the alleged agree- 
ment made with Mr. Burr. When Mr. Norval withdrew 
from the joint employment and left the two attorneys 
alone to conduct the further prosecution of the cases, they 
were entitled to arrange between themselves for a distri- 
bution of the increased burden. The arrangement, there- 
fore, by which Mr. Burr and Mr. Thomas agreed to con- 
tinue the prosecution of the cases alone, and Mr. Thomas 
to assume a larger proportion of the work, not thereto- 
fore assumed by him, was, it seems to me, not lacking of 
consideration and should be held to be legal and binding 
between the parties. 

Aecording to Mr. Durr’s statement, it appears that he 
was willing, at one time at least, that Mr. Thomas should 
take the share of the fees which would have been allotted 
to Mr. Norval, had he maintained his relations as at- 
torney in the cases. This would have been one-third of 
the total.contingent fee recovered. It also appears that 
Mr. Thomas was the representative originally of clients 
who had some 63 per cent. of the total amount claimed by 
all the plaintiffs, taken together. Had his employment 
continued to be several, he would have recovered, then, 63 
per cent. of the total contingent fee available. It seems 
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to me, under the circumstances, that this court can arrive 
ut no fairer distribution of the fund than to allow to My. 
Burr one-third of the fee and to Mr. Thomas two-thirds. 

It is therefore my judgment that Mr. Burr should be 
given $10,643.18, aud Mr. Thomas $21,286.37, 

The amount available as attorney's fees from the Stuart 
judgment of $7,302.08 should have been equally divided 
between the three firms mentioned. 

ALpRICH, J., dissenting. 

The issue involved in this case is whether or not: the 
contract btween the attorneys was an entire contract re- 
quiring full services to be rendered by an attorney in 
order to entitle him to recover anything for services done 
and performed. From the nature of the case the contract’ 
for services was entire and the fees were contingent. 

It appears that the firm of Norval Brothers abandoned 
ihe case and rendered no service after April, 1914. Their 
duties devolved npon Mr. Thomas and Mr. Burr. The is- 
sne presented is whether or not Norval Brothers are en- 
titled to recover any fees after having abandoned the 
case. 

Tt is the rule of this state, as said in Medlillan v. 
Malloy, 10 Neb. 228: “One Malloy entered into a con- 
tract with one McMillan to thresh his entire crop of wheat 
and oats at forty ceuts per acre. After thveshing about 
one-third of the crop he refused to thresh the remainder, 
and after the time limited for the completion of the con- 
tract brought an action to recover the yalue of his serv- 
ices. ITeld, first, that the entirety of the contract having 
been severed by part performance, beneficial to the em- 
ployer, the employee was entitled to recoyer the value of 
his labor over and above the damages sustained by a 
breach of the contract; second, when a contract has been 
established, the measure of recovery in each case is the 
price agreed upon in the contract less the damages sus- 
tained by the employer by the breach of the same.” In 
“this case just cited some benefit accrued from services 
rendered by the plaintiff, while there was no benefit aris- 
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ing from services rendered by Norval Brothers. Norval 
Brothers are subject to the general rule that, while a spe- 
cial contract remains open or unperformed, the one whose 
part of it has not been performed cannot recover for 
what he has done until the whole contract has been com- 
pleted. | Norval Brothers under this rule cannot recover. 
In McMillan v. Malloy, supra, some equity was done by 
those threshing grain. A contract was made to thresh a 
certain number of acres ot grain at 40 cents an acre. 
When plaintiff threshed about one-third of the grain he 
rendered service to the defendant for which he should pay 
on the doctrine of quantum meruit, but in the instant case 
the whole basis of the position of Norval Brothers is on 
services rendered, but from the nature of the transaction 
it follows they conld not render any services. The case of 
McMillan v, Malloy, 10 Neb, 228, has no application to 
the instant case and is not to be considered in determining 
the issues herein. Wellillan v. Jfalloy was’ based upon 
the famous case of Britton v. Turner, 6 N. H. 481. The 
books show that the case has been criticized by the court 
which rendered it. It was distinguished and modified by 
Massachusetts. The supreme court of Ohio said: “The 
case of Britton v. Turner is itself an innovation upon the 
long-established principles governing entire contracts, 
lessens the sanctity of agreements, and tends to encour- 
age their violation.” Larkin v. Buck, 11 Ohio St. 561. 

As further elucidating the doctrine of entire contracts 
see Johnson v. Fehsefeldt, 106 Minn. 202. The court 
castigates in substance the rule laid down by the court 
in the following language: “It would be obviously incon- 
sistent with common justice that plaintiffs should recover 
pro tanto on the contract which they had substantially 
violated. They were in the wrong. They were not in a 
position to say to the defendant: ‘We will perform the 
contract we have agreed to if it prove profitable. If we 
tind it unprofitable, we will abandon it.’ That would be, 
to contradict the contract. Such reasoning is forbidden 
by its terms. Defendant did not agree in advance to a 
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breach of the contract and to accept in lieu of perform- 
ance the requirement that he pay plaintiffs for what they 
had done under the contract and for the balance, to ac- 
cept the right to try damages before a jury.” 

In fact this quotation is in line with the great weight of 
authority and follows the majority of, the cases. We 
should follow the rule of the courts that one who breaches 
his contract cannot base an action thereon against the 
other party thereto. The decisions are practically unani- - 
mous in holding that neither in entire contracts nor in the 
units into which divisible contracts can be divided can 
there be any recovery on the contracts themselves when 
such entire contracts or units of divisible contracts have 
been only partly performed at the time of abandonment. 
This is on the theory that part performance is a condition 
precedent to the right of demanding anything on the 
contract. See note L. R. A. 1916E, 790, 795. It is said 
in Hibbard v, Kirby, 88 Ark. 102: “The rule seems to be 
that if the contract of the servant to labor, be for a 
specified period of time, and payment is to be made, either 
expressly or by implication of law, at the end of the 
period, and the servant leaves the service of his master 
improperly, without sufficient cause, and without his con- 
sent, before the termination of that time, he cam recover 
no compensation for his services, either on the contract 
ov on a quantum meruit.” Then, again, in Badgley v. 
Herald, 9 Til. 64, it was said that a contract to work for 
six months for $8 a month is an entire contract, and 
where the employee abaudons the service before the ex- 
piration of that time he cannot recover for the services 
rendered. This meets the issue of the instant case, as does 
Hofstetter v. Gash, 104 Ill. App. 455, and has the ap- 
proval of the great weight of authority. It has been 
universally held that a contract to work a stated period 
- at a specified rate per month is entire,’and that the em- 
ployee cannot, upon abandoning his employment without 
excuse or justification before the termination of the 
period, recover upon the contract compensation for his 
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part performance. De Camp v. Stevens, 4 Blackf. (Ind.) 
*24; Larkin v. Buck, 11 Ohio St. 561; Davis v. Maxwell, 
12 Met. ( Mass.) 286. 

In the principles of law Jaid down in Huyett & Smith 
Co. v. Chicago Edison Co., 167 Tl. 233, it was stated that 
a contract to put in and complete a ventilating system 
for a given sum of money, all of which is to be paid in 30 
days after acceptance of the work, is an entire contract. 
‘It is also a rule that, if the subject-matter of an entire 
contract has been destroyed by fire or otherwise without 
the fawt of either party before the contract is fully per- 
formed, there cau be no recovery on a quantum meruit ov 
otherwise for a part performance. This is the rule sup- 
ported by the overwhelming weight of authority. It has 
been followed and seems to render precise justice in the 
instant case. Norval Brothers abandoned their contract 
and plaintiffs were forced to procure other attorneys to 
carry out what Norval Brothers had undertaken. That 
would be unjust and inequitable. 

In Faron v. Mansfield, 2 Mass. *147, it was held that 
one who abandons the contract for the construction of a 
barn before the completion thereof cannot recover any 
part of the compensation which under the contract he 
was not entitled to receive until the barn was done. 
Cronin v. Tebo, T1 Hun (N. Y.) 59; Jennings v. Camp, 13 
Johns. (N. Y.) 94, 7 Am. Dec. 367. There can be no 
recovery on an entire contract to do an entire piece of 
work for a specified sui unless the work is performed; 
and it is evident that, when a conclusion is reached as to 
what constitutes an entire contract, there is little left for 
the court to determine. Norris v. Harris, 15 Cal. 226. 

The entirety of a contract depends upon the intention 
of the parties, as well as upon the fact that the consid- 
eration is single. The divisibility of the subject-matter 
or the mode of receiving the price does not affect. the 
question. The covenants of the contract are of course 
mutual and dependent according to the intention and 
meaning of the parties. It was the mantfest intention 
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to employ Norval Brothers in their work on this case to 
continue until they got results. Without cause or reason 
on their part they arbitrarily quit the employ of their 
clients because they thought they could not recover. 
R. S. Norval said that he knew a lawsuit when he saw it, 
knew when. he had enough, and that he had done his full 
duty by his client, and did not believe they could win and 
was ready to quit. This was said in April, 1914, at Mr. 
Burr’s office, and from then on Burr and Thomas made a 
new contract and entered into new employment with 
respect to these cases. In support of these propositions 
laid down we cite Pollak v. Brush Electric Ass’n, 128 U. 
$ 446, and Morris v. Wibauaz, 159 TIL. 627. In this con- 
nection it is the general rule of law, deduced from the 
cases recorded and gleaned as a result of ow reading, 
that while a special contract remains open or unperformed 
the one whose part of it has not been performed cannot 
recover until his whole contract is completed. Dermott v. 
Jones, 23 How. (U.S.) 220; McClurg v. Price, 59 Pa. St. 
420, 98 Am. Dec. 356; King v. Mason, 42 Til. 223, 89 Am. 
Dec. 426. A discussion of the principle is found in a note 
to Sargent v. McLeod, 52 L. R. A. (n. 8.) 381, and is as 
follows: “It is well settled that an attorney employed on 
‘a contingent fee, who, without any fault on the part of 
his client, neglects or refuses to perform the contract of 
employment, and abandons or withdraws from his client’s 
case, thereby forfeits all his rights under the contract 
(organ v. Roberts, 38 Ill. 65; Holmes +. Evans, 129 N. 
Y. 140, affirming 27 Jones & Sp. 136, 13 N. Y. Supp. 614), 
and he cannot, after the client has succeeded in the case 
through another attorney, recover the fee contracted for 
(Potts v. Francis, 43 N. Car. 300); nor, in the absence of 
eood and sufficient cause or excuse for his withdrawal, can 
he recover any compensation for the services which he has 
rendered (Houghton v. Clarke, 80 Cal. 417; Parish v. 
McGowan, 39 App. D. C. 184; Johnsonev. Clarke, 22 Ga. 
541; McDonald v. De Vito, 118 App. Div. 566, 103 N. Y. 
Supp. 508; Southern Nat. Bank v. Curtis, 36S. W. (Tex. 
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Civ. App.) 911; Farwell v. Colman, 35 Wash. 308).” 
The principle of law has been well set forth in the fol- 
Jowing statement: “If an agent or attorney, having un- 
dertaken to collect a debt for a certain share of what he 
may recover, finally abandons further effort as useless, 
and, at a subsequent period, the principal receives pay- 
ment through new instrumentalities, or from causes with 
which the agent has no connection, he cannot claim the 
share to which his contract would have entitled him if 
payment had been secured by his efforts.” Scoville +. 
Trustees, 63 Il], 523. This same principle is well stated 
in 6 C. J. 743, T4t, secs. 318, 319. Also it is held in 
L. R. A. 1916E, 790 et seq., that recovery cannot be had 
on such a contract by one who has abandoned without just 
cause or excuse, nor can such a one recover on a quantum 
meruit, Also for a complete discussion of these matters 
see the note generally, L. R. A. 19165, 790. There can be 
no doubt from these authorities cited that this was an en- 
iire contract. AJso, as further elucidating the same 
principle, see Potts v. Francis, 43 N. Car. 300; Cahill v. 
Baird, 138 Cal. 691, and Holmes v. Evans, 129 N. Y. 140. 
The contract of an attorney to perform Icgal services in a 
litigation is entire and he cannot recover if he abandous 
without justifiable cause. Halbert v. Gibbs, 45 N. Y. 
Supp. 1138; Cary v. Cary, 89 N. Y. Supp. 1061. Where 
one continues for an indefinite time until a part service 
is accomplished, he cannot recover where he wilfully and 
without cause abandons the work before the expiration of 
the time for the performance of the service; and this is 
especially applicable to the engagement of attorneys with 
their clients. Blanton v. King. 73 Mo. App. 148. On the 
theory that an attorney under such circumstances cannot 
recover on the principle of quantum merwit, see note L. R. 
A. 1916E, 790, 800. There we find the rule laid down as 
follows: “According to the rule adopted by the majority 
of the courts, there can be no recovery upon the common 
counts for the value of work and labor performed by a 
servant or person engaged to perform certain work who 
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has, withont excuse, abandoned the service of his em- 
ployer, or person who engaged him.” 

We should heartily concur and give our assent to this 
rule. It states the law with reference to the intention 
of the parties who made this contract and elucidates the 
idca that contracts of retainer of attorneys are entire, 
especially where the fee is contingent upon the result of 
the action. In support of this proposition see White v. 
Wright, 16 Mo. App. 551; Blanton v. Ning, T3 Mo. App. 
148; McDonald v. De Vito, 103 N. Y. Supp. 508; Houghton 
v. Clarke, 80 Cal. 417. These cases well establish and 
maintain the propositions contended for. They give ap- 
plication to the true ntterance of what is right and just 
under the facts herein admitted. Norval Brothers, as 
appears of record, abandoned this case and did not further 
appear after April, 1914, and yet their services would . 
have been helpful-to a successful termination of this long 
and tedious litigation. The kind of contract they were 
working under appears to be what is known in the law as 
an entire contract, and it clearly was the intention of the 
parties that they should stay in the case until it was 
successfully terminated before they got their pay, and hav: 
ing abandoned it before its successful termination they 
cannot be counted in on the final payment for services 
rendered. As a condition precedent to getting their pay 
it is obvious from the great weight ot authority, quoted 
and cited, that it is necessary for them to stay to the end. 
Such heing the undisputed state of facts, we should ad- 
here to the rule almost universally held that one to reap 
the advantages of his labor must do as he agrees and stay 
’ to the finish of his contract, and not abandon his clients 
when half way across the stream. 

I am therefore compelled to come to the conclusion 
that the decree, so far as it finds in favor of Norval 
Brothers assignees, should be reversed. But in this con- 
nection it should be borne in mind that Norval Brothers’ 
assignees obtained $8,165.32, and that $7,443.18 was real- 
ized upon the judgments obtained after Norval Brothers 
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abandoned the cases. In the division of the fees derived 
from the Stuart judgment in the settlement made by the 
attorneys among themselves, Mr. Thomas received less 
than one-third, while the decree of the court reduced it to 
one-fourth, thus requiring him to refund a part of the 
fees paid him in 1902 and 1903. We should reverse as 
to the fees allowed Norval Brotliers’ assignees for services 
from judgments obtained after the abandonment and 
affirm as to the fees obtained before abandonment. The 
record shows that Norval Brothers’ rendered no service 
to their clients herein after April, 1914. That service 
was rendered in the supreme court of Nebraska in April, 
1914, is not supported by the evidence. The contract 
under which Norval Brothers were working was an entire 
and indivisible contract and no recovery could properly 
be had thereon without conferving a corresponding 
benefit, and it is in recognition of that-principle that we 
should allow Norval Brothers to retain the fee they re- 
ceived in the Stuart case, and this also applies to the 
services rendered by Judge Lowley. It has been con- 
ceded by Norval Brothers and Mr. Burr that Mr. Thomas 
took the laboring oar, expended the nervous energy and 
industry necessary to win this case, and that he should 
have the “lion’s share’ paid in fees necessary to win the 
ease and for labor and services performed. I concur in 
that view of the case, and hold that Thomas should re- 
ceive two-thirds of the fee granted and allowed to Norval 
Brothers’ assignees, and Burr should have the remaining 
one-third added to his fee. In all other respects the de- 
cree of the court should be affirmed. 


WILLIAM WIDENER ET AL., APPELLANTS. Vv. W. BE. SHARP 
BET AL., APPELLEES. 


Freep Jury 20, 1921. No. 21647. 


1. Insurance: BENEFICIAL ASSOCIATIONS: LEGISLATIVE SESSIONS: 
DELEGATES. Delegates elected to serve at a regular quadrennial 
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session of the supreme legislative and governing body of the 
Royal Highlanders, a fraternal beneficiary association, cannot 
lawfully serve at a special session two years later, where no pro- 
vision is made for electing delegates to a special session. 


2, ; : Increase of Rates. The record examined, and 
held that the Royal Highlanders, a fraternal beneficiary society, 
was without power to legislate or to adopt the new table of rates 
that is complained of by plaintiffs. 

IngunctTiox. Where the executive officers 
of a fraternal beneficiary society are about to enforce certain 
rates that have been adopted at a special session of the supreme 
governing body of the society, and it appears that no provision 
has been made by the society for electing the delegates who 
adopted the rates, such executive officers will be enjoined from 
enforcing such rates on application by a member of the society 
who is aggrieved. 


co 


APPEAL from the district court for Lancaster county: 
IsLuioTr J. CLEMENTS, JUDGE. Reversed, with directions. 


J. C, McReynolds, for appellants. 
/lainer, Craft & Lane, contra, 
O. B. Clark, amicus curiae. 


Heard before Morrissey, C.J., Atpricu, Day, Daan, 
FLanspure, Lerron and Ross, JJ. 


Drax, J. 

This ig a suit for an injunction. Plaintiffs are mem- 
bers of the Royal Highlanders, a fraternal beneficiary as- 
sociation organized under the laws of Nebraska. It is 
required by statute to have a representative form of gov- 
ernment. It has a lodge system with a ritualistic form 
of work. Its lodges are called “castles” and its laws 
“edicts.” Its Jawmaking body meets in regular session 
quadrennially. It raises funds to pay benefits and ex- 
penses by requiring members to pay assessments and 
dues. Defendants are its principal administrative officers 
and its executive committee. The purpose of the suit is 
to perpetually enjoin defendants from enforcing a new 
table of rates adopted by the supreme legislative and gov- 
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erning body of the association at a special session held 
at Denver in October, 1919. The new rates increase 
the assessments of plaintiffs and are alleged to be void. 
On issues raised by the pleadings the parties were heard 
by two district judges who dismissed the suit. Plaintiffs 
have appealed. ; 

The decisive point in the case is this: Did the repre- 
sentatives who were elected in 1917 as delegates to the 
quadrennial session of the supreme executive castle of the 
Royal Highlanders for that year, and who, on the call of 
the executive committee, attended a special session of the 
executive castle in 1919, have the power at that session to 
adopt the new table of rates, then adopted, of which com- 
plaint is made by plaintifis? If the delegates were not 
clothed with such power the judgment should be reversed 
and the injunction be made perpetual, and if for that rea- 
son reversed, further discussion of other contested 
features is needless. 

The lodge system of the Royal Highlanders is composed 
of tributary castles, representative castles, and the exec- 
utive castle. The tributary castles, many in number, are 
the local lodges and they elect delegates to 25 represen- 
tative castles. The latter elect delegates to the executive 
castle which is the supreme legislative and governing 
body of the association. The statute and the edicts re- 
quire a session of the executive castle as often as once 
in four years. 

Judged by au edict that the Royal Highlanders adopted 
in 1901, and that was in full force and effect in 1919, it 
seems clear that the called special 1919 session of the 
Royal Highlanders that met at Denver and adopted the 
1ates and made the changes that are in issue here was 
without power to do so. The edict in question provides 
generally that the power of the “representative castles” 
_ with respect to the election of representatives shall be: 
“To elect representatives to the executive castle to serve at 
the next session thereof, and to elect alternates for such 
representatives to serve in the event of the inability of 
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the representatives to attend.” Section 70, Original 
Iidicts 1901. 

Section 70 was effective continuously from the date of 
its adoption in July, 1901, until and including October, 
1919, when the representatives who were elected to serve 
ut the regular quadrennial session of the executive castle 
in 1917 were called by the executive committee to assemble 
jin special session in 1919. In October of that year the 
representatives, so called in special session, went through 
the form of amending the edicts and of adopting the rates 
in question here and of which complaint is made by 
plaintiffs. Under section 70 it seems clear that the offi- 
cial terms of the representatives wlro attended the special 
session in 1919 expired with the adjournment of the pre- 
ceding regular quadrennial session in 1917, to which they 
had been elected. It follows, as we have seen, that the 
delegates were therefore without power at thé called 
special session to perform any legislative or executive 
function or to adopt a new table of rates. The defendant 
society argues to the contrary. 

An edict was adopted by the defendant society in 1897 
that, but for the fact that it was amended in 1901, or per- 
haps superseded is a better term, would have given to the 
representatives in 1919 the power to amend the rates. 
The 1897 edict provides generally that the delegates to the 
executive castle shall be elected from the membership of 
each respective district, “to represent such district at the 
following regular convention of the executive castle, and 
all special conventions of the executive castle, until their 
successors are elected and qualified.” Section 94, Orig- 
jrial Edicts 1897. 

It will be noted that section 70, that is in effect amenda- 
tory of section 94, merely provides that the representa- 
tives shall be elected “to serve at the next session,” and 
that it omits the following words thaf are found in the 
repealed section 94, namely, “and all special conventions 
of the executive castle.” 

There must have been, there doubtless was, a reason 
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for adopting the 1901 amendment. Why it was adopted is 
perhaps not necessary to inquire. It is sufficient that the 
amended edict was. adopted and that it was in full force 
and effect in 1919. It appears too that at least three 
quadrennial sessions of the Royal Highlanders were sub- 
sequently held and section 70 of the 1901 Original Edicts 
remained unamended and unrepealed. Ly the adoption 
of section 70 a material change was deliberately made, 
with respect to the duration of the official term of office 
of the elected representatives, that did not theretofore 
exist. It follows that the society, and the defendants, 
were bound by its provisions until it was lawfully 
changed. Clearly it was the intention of the authors of 
the amendment that the former rule, with respect to the 
holdover privileges of elected representatives, should no 
longer obtain. It is evident that the adoption of the 
amended section was not an accident. 

It may be observed in a general way, and merely as 
ilustrative of the point, that a litigant in a law action, 
for obvious reasons, might not care to have his case tried 
to a jury that had been selected two years, or even two . 
weeks, before his case is to be called for trial. And 
doubtless, by the saine token, and for obvious reasons too, 
the representatives to the 1901 executive castle deliber- 
ately concluded that four continuous official years of the 
same representatives in office, with power unlimited for 
special sessions of the executive castle, might not inure 
to the good of the order. 

Had edict numbered 94 not been supplanted by edict 
uumbered 70, plaintiffs would have. had no cause for com- 
plaint with respect to the legality of the 1919 session. 
The fact is apparent that the 1917 representatives in 1919 
attempted to effect a vita] change in the policy of the 
Royal Highlanders under authority of a repealed edict 
that had uot been in force for about 16 years. It seems 
clear that the executive committee was without authority 
to summon the representatives who were elected in 1917, 
for the convention of that year, to meet in special session 
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in 1919. The delegates who responded to the call in 1919 
could not lawfully serve at that session, for the. reason 
that direct and explicit authority to do so was long before 
yepealed. 

With respect to the status of the 1919 executive castle, 

and its authority to adopt the rates in question, defend- 
ants draw attention to section 7 of the 1913 Original 
Edicts. So far as applicable here it reads: “The exec- 
utive castle shall have jurisdiction over all members of 
the fraternity and over all representative and tributary 
castles instituted and governed by its laws, and the term 
ofits existence shall be perpetual.” In their brief de- 
fendants contend that the following words in section 7, 
namely, “and the term of its existence shall be perpetual,” 
negative the assumption that the term of office of the rep- 
resentatives of the executive castle of 1917 terminated 
upon the adjournment of the regular session in that year. 
They argue: “lf such adjournment vacated the offices of 
the executive castle representatives, the existence of the 
executive castle would not be perpetual, as is provided in 
said section 7 of the edicts.” 
* It will be presumed that the ordinary and usual mean- 
ing of the word “perpetual” in section 7 was intended. 
Following is a standard definition: “Never-ceasing, con- 
tinuing forever or for an unlimited time; unfailing; ever- 
lasting; continuous.” Webster's New International Dic- 
tionary. Another definition of “perpetual” follows: “Con- 
tinuing forever in future time; destined to continue or to 
be continued through the ages; everlasting; as, a per- 
petual statute.’ Century Dictionary and Cyclopedia, 
vol, 7. It is, of course, common knowledge that, as ap- 
plied to corporations generally, a by-law that purports to 
provide for perpetuity cannot insure perpetuity. To il- 
lustrate: A common expression in the organization of 
corporations is that they shall continue for a designated 
ysumber of years. But it does not follow that the con- 
tinued existence of the corporation is thereby assured for 
the designated length of time. 
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Section 31, Original Edicts 1896, provided for the call- 
ing of special conventions “by the most illustrious pro- 
tector at any time and place, when requested to do so by a 
majority of all tributary castles.’ That section was 
amended in 1897 by the adoption of section 28, so that 
under it the most illustrious protector of the Royal High- 
landers could call a special convention “when. requested 
to do so by the high prudential chiefs.” The edict, as 
now in force, and which was in force in 1919, was again 
amended in 1901, and provides: “Special sessions of the 
executive castle shall be called by the most illustrious 
protector at any time and place, when he deems it neces- 
sary to do so, or upon the request of two-thirds of the 
executive committee; such special sessions to have all the 
powers of regular sessions, except as herein restricted.” 
Section 11, Original Edicts 1901. 

There is, howeyer, no edict providing for the election 
of representatives to a special convention. It follows 
that ‘section 11 is without force. Standing alone, as it 
does, it is ineffective for any purpose. In this respect, 
and as illustrative merely, it may be likened to a con- 
stitutional provision that is not self-executing and that 
requires an act of the legislature to make it operative. 
Again to illustrate: A penalty could not lawfully be im- 
posed for the violation of a criminal statute unless the 
legislature fixed a penalty for such violation. Whether 
under section 11 representatives could lawfully have been 
elected at a special election to serve as representatives 
at a special convention, under a call duly made by the 
most illustrious protector of the Royal Highlanders, is not 
presented by the record, nor is it discussed in the brief. 
We do not therefore decide the question. The authorities 
cited by defendant with respect to the holdover privileges 
of those who are elected to office generally, and for the 
most part to public office, to which no successor has been 
elected or appointed, do not, in view of the record and of 
the premises, seem to be applicable to the facts before us. 

We conclude that the delegates elected to serve at a 
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regular quadrennial session of the supreme legislative 
and governing body of the Royal Highlanders were not, 
under the edicts of the society, clothed with authority to 
serve at a special session holden two years later, where 
no provision was made for election of delegates to a 
special session. That the Royal Highlander society was 
without power to legislate or to adopt the new table of 
rates that is complained of by plaintiffs sufficiently ap- 
pears. . 

Where the executive officers of a fraternal beneficiary 
society are about to enforce certain rates that have been 
adopted at a special session of the supreme governing 
body of the society, and it appears that no provision has 
been made by the society for electing the delegates who 
adopted the rates, such executive officers will be enjoined 
from enforcing such rates on application by a member of 
the society who is aggrieved. Other questions are pre- 
sented by the briefs that, in view of our conclusion, we do 
not find it necessary to discuss, nor to decide. 

The judgment of the district court is reversed and re- 
manded, with directions that the injunction be made per- 
petual. 

REVERSED. 


TiroMAS J. MILLER, APPELLEE, v. FRANK VANICEK, AP- 
PELLEB: FRANK J. PIMPER, INTERVENER, APPELLANT. 


Fitep Juny 20, 1921. No. 21664. 


1. Vendor and Purchaser: Bons FipE Purcuaser. A bona fide pur- 
chaser of land is one who purchases for a valuable consideration 
paid or parted with, without notice of any suspicious circum- 
stance: which would put a prudent man upon inquiry. 


2: : Contract: REFORMATION. Where it is shown by clear, 
satisfactory, and convincing testimony that a mutual mistake in 
the description of property in a contract of sale has been made, 
a court of equity will reform the instrument so as to reflect the 
real contract between the parties; and this rule will also be ap- 
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plied as against a third party purchaser chargeable with notice 
of such mistake. . 


ew 


: Mistake: Evmrnce. Evidence examined, and 
held that the intervener was not a bona fide purchaser; that he 
was charged with notice of such facts as would put a prudent 
man upon inquiry, and which, if followed up, would have dis- 
closed that there was a mistake made in the contract in de- 
scribing the land. 


APPEAL from the district court for Holt county: Roperr 
Rk. Dickson, Jupce. Affirmed. 


_ Courtright, Sidner, Lee & Jones, for appellant. 
J.J. Harrington and J. A. Donohoe, contra. 


Heard before Lerron, ALDRICH, Day and Dkan, JJ., 
Goop, District Judge. 


Day, J. 


Thomas J. Miller, the plaintiff, commenced this action 
in the district court for Holt county, Nebraska, against 
the defendant, Frank Vanicek, for the purpose of re- 
forming a written contract for the sale of real estate, 
entered into between the parties on July 8, 1919.. The 
petition alleged that the plaintiff and the defendant en- 
tered into a contract whereby the plaintiff agreed to sell, 
and the defendant agreed to buy, the S.W.14 of section 5, 
township 29, range 10, in Holt county, Nebraska; that by 
2 mutual mistake of the parties and the draftsman the 
land was described as being in range 11, when it should 
have been rauge 10. The specific reformation asked was 
to have the contract read “range 10,” instead of “range 
11,” and to have the purchaser’s name spelled correctly. 

Frank J. Pimper intervened, alleging that he was inter- 
ested in the result of the controversy adversely to the 
plaintiff. He further alleged that on August 28, 1919, he 
entered into a contract with the defendant to purchase 
the S.W.14 of section 5, township 29, range 11, in Holt 
county, at the agreed price of $70 an acre, $1,000 of which 
was paid at the time of the making of the contract; that 
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at the time he examined the contract between the plaintiff 
and the defendant, and relied upon the .ame as containing 
wa correct description of the land purchased by the de- 
fendant; that of the $1,000 paid by him to the defendant 
$400 was paid by the defendant to the plaintiff as a part 
of the purchase price upon defendant’s contract with 
plaintiff. The intervener prayed that the reformation of 
the contract be denied, or, in the event a reformation was 
decreed, that the plaintiff be required to pay intervener 
$1,000 with interest from August 28, 1919, and also the 
further sum of $1,600 as damages. 

The reply of the plaintiff to the petition of ‘intervention 
alleged that prior to the making of the contract between 
intervener and defendant, and prior to the paying of any 
part of the purchase price, the intervener examined the 
jJand described in his contract and ascertained facts suffi- 
cient to put him on inquiry, which would have disclosed 
the mistake in the description of the land. 

The trial court found the issues in favor of the plain- 
tiff; entered a judgment reforming the contract as prayed ; 
and dismissed the intervener’s petition. From this judg- 
ment the intervener has supa 

It appears that on July 2, 1919, the plaintiff contracted 
to purchase of one C. M. Daly the S.W.14 of section 5, 
township 29, range 10, in Holt county; that shortly there- 
after the plaintiff entered into negotiations with the de- 
fendant to sell the above described premises At that time 
the defendant was shown on a plat the location and de- 
seviption of the land, was informed of the nature of the 
improvements thereon, and the distance from O’Neill, the 
county seat. The parties then entered into a contract 
which was to be left in escrow at the bank until such time 
as the defendant could examine the property. It further 
appears that shortly thereafter the defendant examined 
the land so described in range 10, and expressed himself 
as being entirely satisfied therewith, and thereupon paid 
$600 of the purchase price; that through a mistake of the 
scrivener the land was described in the contract as being 
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situated in range 11. It is perfectly clear that the plain- 
tiff and defendant in making their contract had in mind 
only the land located in range 10. No disinterested per- 
* son can read the testimony without coming to the con- 
clusion that the land which the plaintiff sold and the 
defendant purchased was the S.W.\% of section 5, town- 
ship 29, range 10, and that there was a mutual mistake in 
describing it as being in range 11. Under the facts shown 
a court of equity could do no less than to reform the 
written instrument as between the plaintiff and defendant 
so as to reflect the real contract between the parties. 

_ We come now to a consideration of the issue presented 
by the. petition of interveation, which turns upon whether 
the intervener is to be regarded as a good-faith purchaser. 
If he was, then, notwithstanding the mutual mistake of 
the plaintiff and defendant in drafting their contract, a 
court of equity would refuse to reform the contract, or, if 
it did order a reformation, would amply protect the inter- 
vener’s rights. <A bona fide purchaser of land is one who 
purchases for a valuable consideration paid or parted 
with, without. notice of any suspicious circumstance which 
would put a prudent man upon inquiry. Carpenter Paper 
Co. v. Wilcox, 50 Neb. 659. No doubt the general rule is 
as argued by the intervener, that a mutual mistake will 
not be corrected in equity as against the rights of inno- 
cent third parties. But it is also the settled rule that 
muiual mistakes in the description of land in written 
_ instruments will be reformed, not only as against the 
parties to the contract, but also against subsequent pur- 
chasers chargeable with notice of the mistake. Carpenter 
Paper Co. v. Wilcox, 50 Neb. 659. 

Without attempting to quote at any length the testi- 
mony, it is fairly shown that.intervener resided at 
Howells, a short distance from Dodge, where the defend- 
ant lived. Intervener for several years had been engaged 
more or less extensively in selling land in Holt county 
for one McKillip, who had a large quantity of land for 
sale in that county, and in this manner intervener became 


ct 
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familiar with the value and character of land in that 
county. The defendant, being desirous of selling his Jand, 
and learning that intervener was selling land in Holt 
county, called upon the latter for the purpose of securing 
his assistance in disposing of defendant’s land. At first 
intervener told the defendant that there was no use try- 
ing to sell any land that Miller had sold because he al- 
ways sold too high. Before parting, however, it was 
agreed that defendant was to send to intervener a de 
scription of his land, and intervener then said that the 
next time he was up in Holt county he would look it up. 
Upon receiving the description of the land from defendant, 
intervener examined a plat which he had of Holt county, 
and immediately wrote to the defendant to send him his 
original contract for inspection. Upon receiving the orig- 
inal contract he immediately went to Dodge and entered 
into a contract with the defendant to purchase the land de- 
scribed therein, agreeing to pay an advance of $5 an acre 
above the price paid by the defendant. It was agreed 
that the papers were to be left in escrow at the bank until 
intervener could personally examine the premises. Shortly 
thereafter intervener, in company with Mr. Hrabak, a 
banker of Howells, and also a real estate agent who had 
been selling land for McKillip, and a third party, visited 
the premises and inspected the land. Intervener ascer- 
tained that the W.14, of the quarter section had valuable 
improvements thereon, and was in the possession and 
occupancy of a Mr. Page. In order to satisfy himself of 
the location, he secured from Mrs. Page a tax receipt 
which disclosed the location to be the W.14 of the S.W.14 
of section 5, township 29, range 11. There was a large 
field of alflafa growing upon the west eighty; a line fence 
‘separated the east and west eighties of the quarter section. 
It was also shown that the land described as being in 
range 11. was worth approximately $120 to $125 an acre. 
It also appears that the selling agents of McKillip were 
each furnished with a plat of Holt county upon which the 
McKillip land was indicated in dark colors. One of the 
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plats in evidence shows McKillip to be the owner of the 
8.1.14 of section 5, township 29, range 11, and also the 
east eighty of the S.W.14 of section 5, township 29, range 
11. While the testimony is not entirely clear that the 
plat which intervener examined was the McKillip plat, 
the inference is very strong that it was. If it was, he 
would have seen at once that a part of the land which he 
was purchasing was owned by McKillip. It is also shown 
that Mv. Hrabak knew that the 8.6.44 of section 5, town- 
ship 29, range 11, had been owned by a man residing in 
Howells, and that a short time prior to this inspection of 
the land the owner had sold it to Mckillip. The inter- 
vener thereupon filed his contract for record, and on re- 
turning went immediately to defendant, told him that he 
was satisfied with the land, and paid $1,000 upon the con- 
tract. The defendant thereupon paid the plaintiff $400 
out of this $1,000 upon his contract. 

Without entering further into the details of the evi- 
dence, in our view the intervener was charged with ample 
notice which would have put a prudent man on inguiry, 
and which, if followed up, would have disclosed that there 
was a mistake in the description of the land. 

Under the facts as disclosed by the record, we are con- 
vinced that the intervener is not a bona fide purchaser, 
and that, therefore, the trial court was right in dismissing 
his petition of intervention. 

The judgment is 

AFFIRMED. 


Ray A. Lower v. STATE OF NEBRASKA. 
Firep JuLy 20, 1921. No. 21780. 
1. Information: SicnaTture. Under the provisions of chapter 205, 
Laws 1919, an assistant attorney general has no authority to 


make and sign an information in his own name, and an informa- 
tion so signed is a nullity. 


2. Attorney General: Assistany. The assistant attorney general is 
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the agent of the attorney general, and not an independent officer, 
and his official acts must be performed in the name of his prin- 
cipal. 


Error to the district court for Saunders county: Eb- 
WARD E. Goon, Jupcr. Reversed, with directions. 


Jamieson, O'Sullivan & Southard and Slama & Donato, 
for plaintiff in error. , 


Clarence A. Davis, Attorney General, and C, L. Dort, 
contra. 


Heard before Mornrissry, C.J., Day, DEAN, LETTON and 
Rosr, JJ. 


Day, J. 

Ray A. Lower was convicted of a felony in the district 
court for Saunders county, and sentenced to the peniten- 
tiary under the provisions of the indeterminate sentence 
Jaw. As plaintiff in error he has brought the record of 
his conviction here for review. 

A number of errors are assigned, and argued in his 
brief; but, in the view we have taken of the case, only 
one need be considered. 

It is first argued that the information is insufficient to 
charge an offense, particularly so, because the same was 
not made and signed by a proper prosecuting officer an- 
thorized by law so to do. The information was made 
and signed by “Cecil F. Laverty, assistant attorney gen- 
eval for the state of Nebraska,” and the question is 
squarely presented whether the assistant attorney gen- 
eral of the state has legal authority to make and sign an 
information in his own name. 

It is the policy of the law, as expressed in article I, sec. 
10 of our Constitution, that no person shall be held to 
answer for a criminal offense (except in certain cases 
named), unless on a prisentment or indictment by a 
grand jury. <A proviso is made in the Constitution “that 
the legislature may by law provide for holding. persons 
answerable for criminal offenses, on information of a 
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public prosecutor.” Acting under this power the legis- 
lature of 1885 made provision for prosecuting criminal 
offenses by information, and, among other provisions, en- 
acted section 9068, Rey. St. 1918, which was amended by 
chapter 164, Laws 1915, and reads as follows: ‘ATI in- 
formations shall be filed in the court having jurisdiction 
of the offense specified therein, by the prosecuting at- 
torney of the proper county as informant; he shall .sub- 
scribe his name thereto, and indorse thereon the names of 
the witnesses known to him at the time of filing the 
same.” The term “prosecuting attorney’? and “county 
attorney” signify the same. Rey. St. 1913, sec. 8904. The 
legislature, by chapter 205, Laws 1919, constituted a de- 
partment of justice, and placed the attcrney general as 
‘head thereof. Dy the terms of the act the general control 
and supervision of all actions and legal proceedings in 
which the state of Nebraska is a party or interested, and 
the control of all of the legal business of all of the de- 
partments and bureaus of the state, or of any office thereof 
which requires the services of an attorney in order to 
protect the interest of the state, is given to the attorney 
general, Section 3. of the act provides: “The attorney 
general is hereby authorized to appear for the state and 
prosecute and defend in any court or before any officer, 
board, or tribunal, any cause or matter, civil or criminal, 
in which the state may be a party or interested.” 

Section £4 provides: “The attorney general and the de- 
partment of justice shaJl have the same powers and pre- 
rogatives in each of the several counties of the state as the 
county attorneys have in their respective counties.” 

Section 6 provides: “The attorney general shall have 
power to appoint a deputy attorney general, and such 
regular and special assistants as he may deem necessary. 
The deputy attorney general shall give bond to the state 
of Nebraska in the sum of ten thousand dollars with good 
and sufficient sureties to be approved by the governor, 
which bond together with a copy of his appointment shall 
be deposited in the office of the secretary of state. The 
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deputy may do and perform in the absence of the attor- 
ney general all the acts and duties that may be authorized 
end required of the attorney general. The attorney gen- 
cral shall be responsible for the acts of his deputy.” 

An examination of the foregoing sections clearly indi- 
cates that it was the intention of the legislature to clothe 
the attorney general with power to prosecute criminal 
actions in any county in the state, and, as a necessary inci- 
dent, the power to make complaints, to make, sign, and 
file informations, and in fact to exercise any power in 
each of the several counties of the state as is given to the 
county attorneys in their respective counties. It is also 
clear that the deputy is authorized, in the abseuce of the 
attorney general, to do and perform any act which the 
attorney general is authorized to perform. It will be 
noted, however, that while the legislature has made pro- 
vision for the giving of bond by the deputy attorney 
general, and has prescribed that he may exercise all tlie 
acts and duties of the attorney general, in the absence 
of the latter, it has not attempted to define or prescribe 
the powers and duties of the assistants. The only ref- 
erence to the “assistants” is that the attorney general is 
given power to appoint “such regular and special as- 
sistants as he may deem necessary.” If by thisvact it 
was the intention of the legislature to authorize the 
assistants to do and perform such acts as the attorney 
general is authorized to do, as independent officers, it 
seems strange that it did not say so, especially. in view of 
the fact that the powers of the deputy are set out in the 
same sectian. ot the act in which the authority to appoint 
assistants is given. 

In ‘Mechem, Public Officers, sec. 584, the rule is stated 
as follows: “The question in whose name a deputy officer 
should act is one of mueh importance and of constderable 
apparent uncertainty. * * *. In. several of the states 
the authority to act in an official capacity is given to the 
principal alone, or, if the appointment of deputies is rec- 
ognized or authorized by law, they are regarded as the 
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mere private agents or servants of the principal and not 
as independent public officers deriving independent au- 
thority from the law. Where such is the case, the au- 
thority exercised by the deputy is, manifestly, a derivative 
and subsidiary one—it is the authority conferred upon the 
principal, and not an authority inherent in the deputy. 
It follows then, logically and legally, that the authority 
should be exercised in the name of him in whom it exists 
and not in his name who of himselt has no recognized 
authority at all. The execution should, therefore, be in 
the name of the principal alone or in the nume of the 
principal by the deputy. 

“In other states, as has been seen, the deputy is rec- 
ognized as an independent public officer and is endowed 
by law with authority to do any aet which his principal 
might do. In these cases where the authority exists in 
the deputy himself by operation of law and is not derived 
solely -through the principal, it is well executed in the 
name of him in whom it exists, the deputy himself. 

“Under either state of facts, the authority of a special 
deputy, who, as has been seen, is regarded as the mere 
private agent or servant of the principal, would, unless 
otherwise provided by statute, be properly exercised in 
the name of the principal.” 

An officer, in whom the official discretion and powers of 
the office are vested, may, when authorized by law, per- 
form the functions of his office through the services of 
assistants, acting under his direction and supervision, 
but he cannot delegate to them, where such assistants are 
not by law given the authority, the power to perform his 
official duties independently of any contro] or direction 
by him, and according to their own individual judgment 
and diseretion. 18 C. J. 1346, sec. 88. An assistant is 
one who stands by and aids or helps another in the per- 
formance of the latter’s duties. State v. Longfellow, 95 
Mo. App. 660. And, unless there is a clear expression in 
the statnte to the coutrary, it will be presumed that the 
legislature intended that public duties, which require the 


Vor. 106] JANUARY TERM, 1921. | GTL 


Lower v. State. 


exercise of discretion, should be performed by the public 
- officers themselves, and not by their assistants. Common- 
wealth v. Smith, 141 Mass. 135, 

ft was said in McGarrah v. State, 10 Okla. Cr. 21: 
“There are many reasons why a power of this kind should 
be confined to the prosecuting officer. He is expected to 
be impartial in abstaining from prosecuting, as well as 
prosecuting, and to guard the real interests of public 
justice in favor of all-concerned. It is therefore of the 
highest importance to the public that this power should 
he carefully exercised, and that the responsibility should 
rest upon the officer to whom it is confided.” 

And, in Hngle v. Chipman, 51, Mich. 524, the court said: 
“The prosecuting officer is a very responsible officer, se- 
tected by the people and vested with personal discretion 
intrusted to him as a minister of justice, and not as a 
‘vere legal attorney. * * * This discretion is official 
and personal, and our laws have only allowed its delega- 
tion on special grounds, where an assistant has been 
provided for by carefuly guarded legislation. It is 
directly contrary to public policy to allow any general 
delegation of a prosecutor’s powers, and the courts cannot 
recognize any such arrangement as forming a basis for 
personal compensation.” 

It has been pointed out that section 4 of the act (Laws 
1919, ch. 205) provides that the “attorney general and 
the department of justice” shall have the same powers and 
prerogatives in the several counties as the county attor- 
neys themselves have in those counties, and it is argued 
that this isan expressed delegation of official power to the 
assistants, who are to be appointed by the attorney gen- 
eral, since such assistants, through their appointment, be. 
come a part of the department of justice. We cannot so 
interpret that provision. The first provision of the act 
recites that “there is hereby constituted an executive de- 
partment to be known as the department of justice and 
the attorney general shall be the head of this depart- 
ment.” The law does not attempt to specifically ennmer- 
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ate the official members who shall be taken to constitute 
that department, other than the above recital. As to 
what officers shall be interpreted to constitute the depart- 
ment of justice must be gathered from the general pro- 
visions of the act. As before stated, the attorney general 
and his deputy are by the statute expressly vested with 
official powers. Such powers are confined to them alone. 
They are the only persons, spoken of in the act, who can 
be deemed to be officers connected with the department of 
justice. In the eyes of the law these officials, so far as 
the exercise of the powers of the department is con- 
cerned, constitute the department of justice. Many other 
persons—assistants, clerks and stenographers—are em- 
ployed in that department, but their mere connection with 
it vests in them no official power. We must look to the 
provisions of the law to determine in whom the powers 
of the department of justice are vested, and those official 
powers cannot be extended by presumption to others than 
those in whom such powers are expressly delegated. 

It is quite clear that the legislature has not made the 
assistant attorney general an independent officer, and 
clothed him with power to act in his own name. At best, 
he is a mere agent of the attorney general, and, as such, 
must perform official acts in the name of his principal. 

It foNlows from what has been said that there is no 
authority under the statute for the assistant attorney gen- 
eral to file an information in his own name, and that, 
therefore, the information as filed in this case ig a nullity. 

The judgment is reversed and the cause remanded, with 
directions to enter a nolle prosequi. 

REVERSED. 


JULIUS SCHUSTER ET AL, APPELLANTS, ¥, NORTH AMERICAN 
HOTEL COMPANY, APPELLEE. 


Firep Jerzy 20, 1921. No. 21509. 


1, Corporations: SUBSCRIPTION FOR Stock: UNAtTHORIZED REPRESEN- 
TATIONS BY AGENT. Where an order contract for the purchase of 
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stock in a corporation provided “No conditions, agreements or 
representations, other than those printed above, shall bind said 
company,” and the corporation on the faith of said order, and 
without knowledge of any oral promises, representations and 
agreements made by the agent to the purchasers, issued the 
stock and received payment therefor, the corporation was not 
bound by any such promises, representations and agreements 
outside of those contained in the written order. 


we 


Principal and Agent: AUTHORITY OF AGENT: Notice. A person 
dealing with one Known to be an agent is held to the exercise of 
reasonable prudence, and, if an agent makes an agreement, rep- 
resentation or promise so unusual and unreasonable as to arouse 
the suspicion of a man of ordinary or average business prudence, 
he is put upon notice and must ascertain if actual authority has 
been conferred. 


APPEAL from the district court for Douglas county: 
Les S. Esteiite, JUDGE. Affirmed. 


Stewart, Perry & Stewart and Will H. Thompson & 
Son, tor appellants, 


Baker & Ready, contra, 


Tibpets, C. 

This is an, action brought by plaintiffs against the 
defendant to recover $2,000 paid by the plaintiffs to de- 
fendant for stock in the defendant company. Trial was 
had to a jury. At the close of plaintiffs’ testimony the 
defendant moved for an instructed verdict and for a dis- 
missal, The motion was sustained, and judgment was 
rendered aecordingly. Plaintiffs appeal. 

The petition alleges that the plaintiffs are farmers and 
partners in the farming business in Polk county, Ne- 
braska; that defendant is an Iowa corporation; that on 
or about June 19, 1917, the defendant, by its stock-sales 
agents, N. I. Blair and Henry Lachnit, solicited plain- 
tiffs to purchase stock in defendant corporation; that 
plaintiffs informed said agents that they had no knowl- 
edge of defendant’s company, but knew of the Bankers 
Realty Investment Company, a Nebraska company, at 
Omaha; that said agents informed plaintiffs that the two 
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companies were one and the same company; that stock in 
defendant company was in fact stock in the realty com- 
pany; that the defendant company, if requested, gave a 
contract to pay back upon a return of the stock certificate 
the purchase price with @ per cent. interest thereon, at 
any time after two months and within ten years from the 
date of such subscription, and that this would apply to 
plaintiffs; that on the 19th day of June, 1917, plaintiffs 
made and delivered to defendant, through its agent, a 
written subscription for ten shares of defendant’s pre- 
ferred stock, and plaintiffs paid therefor $1,000; that on 
the 3d day of July, 1917, plaintiffs subscribed for an addi- 
tional ten shares of stock under the same understanding 
and agreement as was had concerning those purchased 
previously, and paid therefor $1,000. Plaintiffs further 
allege that they were induced fo sign said written sub- 
scription for stock and pay said $2,000 by reason of the 
said representations by defendant, through its said agents, 
coupled with the premise to send to plaintiffs a writing 
evidencing the written agreement for repayinent of the 
purchase price of said stock after two months and within 
ten years. Plaintiffs. also allege that the defendant and. 
the Bankers Realty Investment Company are separate 
and distinct corporations; that the statement by the agent 
that the stock in the Bankers Realty Investment Com- 
pany and in the defendant company was the same, and — 
that the defendant shared in the business and profits of 
the. realty company was untrue; that such representa- 
tions were the inducements leading them to subscribe for 
said stock; that they did not learn that such representa- 
tions were false until about February 1, 1919, when thev 
elected to return to defendant said stock certificates, and 
tendered the same to defendant and demanded of it the 
repayment of said $2,000, which defendant refused to ac- 
cept; that plaintiffs also offered to return the sum of 
$46.96 received by them as dividends January 1, 1918, and 
pray for judgment for the sum of $2,000, with legal in- 
terest thereon from January 1, 1919. 
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The defendant, for its answer, admits that it is a cor- 
poration, and alleges that the plaintiffs have improperly ~ 
joined in their petition several causes of aetion, and files 
u-general denial, except as to thosé matters which are 
expressly and specifically admitted, admits all that part 
of the allegations of the petition relating to the pur- 
chase by the plaintiffs from the defendant of the stock in 
question and signed written contracts of subscription for 
the same, and alleges that said written contracts were 
fully explained and understood by the plaintiffs before 
their signatures were affixed thereto. Defendant, further 
answering, alleges that said contracts, among other pro-- 
visions, contained the following clause: ‘No conditions, 
agreements or representations, other than those printed 
above, shall bind the said company.” Defendant denies 
that any misrepresentations were made as alleged in the 
petition. The contracts of subscription contained . the 
following: “It is understood that said certificate of stock 
will be issued subject to the constitution and by-laws of 
the North American Hotel Company.” And there is noth- 
ing in said constitution or by-laws providing for the re- 
purchase of the said stock of said company, except as con- 
tained in article 5, section 1 of the by-laws, which was 
plainly and legibly printed on the reverse side of the sub- 
scription contract signed by the plaintiffs, and was plainly 
and legibly printed on the face of the certificates of said 
stock received by the plaintiffs; and, further, that no 
officer, servant, agent or employee of the defendant com- 
pany was authorized, instructed or permitted to make 
any contract with reference to the sale of said stock, 
other than that as printed on the subscription contract 
signed by plaintiffs, and that said defendant furnished to 
its agent the said printed form, and that the defendant 
had no knowledge of any verbal agreement or representa- 
tions made or entered into by its said agents otherwise 
than contained in said subscription contracts. Defendant, 
for further answer, alleges that approximately two years 
expired between the date of said subscription contracts 
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and the date upon which plaintiffs claimed to this de- 
fendant that any of said misrepresentations set forth had 
been made, or claimed that any such oral contract set 
forth had been made, or that any notice thereof of any 
claim had been received by the company, and that by 
reason thereof the plaintiffs have waived said claims 
and are estopped from setting up or asserting said claims, 
and ask that the action be disinissed. 

It will be seen that the pleadings summarized woul 
indicate that, under the issues made, the plaintiffs are 
relying upon the representations ag to the relation be- 
tween the realty company and the defendant, and: also 
that there was an agreemcnt upon the part of the agents 
to furnish a written contract in reference to the repur- 
chase by the defendant of the stock and the failure so to 
do, and the defendant is relying upon the contract, in 
which it is expressly set forth that the company shall 
not be Hable for any representations not included in the 
contract, and also the question of estoppel. 

The plaintiffs in their reply brief say: “Plaintitfs’ 
action is not as defendant's counsel contend, an action 
on a contract or for damages on aecount of deceit in’ ob- 
taining a contract, but the petition clearly shows that the 
plaintiffs rescinded the contract for frand, tendered back 
the stock received from defendant, and demanded the re- 
payment of the monev received by defendant therefor.” 
The first proposition under this statement of the plaintiffs 
to which we direct our attention is: Does the plaintiffs’ 
petition bear out the statement? Second, did the repre- 
sentations of the agents, as shown by their evidence, bind 
the defendant? ° a < 

As to the first proposition, the fact that plaintiffs allege 
in the petition that they were induced by fraud and mis- 
representations to purchase the stock in question, and 
that they tendered the stock back to defendant and made 
their tender good by bringing it into court. and by their 
asking that there be returned to them the purchase price 
thereof, is simply a rescission of the contract on the 


° 
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vround.of fraud and misrepresentation. In the case of 
first Nat. Bank v. McKinney, 47 Neb. 149, it is held: “A 
vendor who is induced to part with possession of property 
through the fraud of the purchasers has his election to 
rescind the contract and reclaim the property sold, or to 
ratify the sale and pursue his ordinary remedy by an 


action on, the contract. But such remedies ave not con- 


current, and by electing to pursue one with a knowledge 
of the facts, he waives his right to the other.” This 
prineiple was adhered to in the cases of Pollock v. Smith, 
49 Neb. 864; Maver vr. City of Omaha, 52 Neb. 734, and 
American Building & Loan Assn v. Rainbolt, 48 Neb, 434. 
We are therefore of the opinion that the action was one 
for rescission. 

We now come to the vital proposition arising in this 
case: Were the wisrepresentations made by -the agent 
binding upon the defendant? The uncontradicted  evi- 
dence was that the defendant had no knowledge of such 
misrepresentations having been made for some consid- 
erable time after the transactions between the plaintiffs 
and the defendant were concluded. The crucial test. is, 
did, the agent exceed his authority in making such state- 
ments, and did the plaintiffs have such knowledge as 
would indicate that the agent was not authorized or em- 
powered by the principal to make them. On the face of 
the subscription contracts appears the following: “No 
conditions, agreements ov representations, other than 
those printed above, shall bind the said company.” This 
was notice to the signers. The order was to the North 
American Hotel Company, in large print. The certifi- 
cates of stock were also from the hotel company. Plain- 
tiffs state that fheyv did not read all of the order, but took 
Blake’s word for a considerable part of what it contained. 
Their negligence could not be attributed to the defendant. 
The defendant had given all the notice it could give. If 
plaintiffs had done what the ordinarily prudent business 
man would and should have done, they would have read 
the contract, and their failure so to do was at their own 


678 NEBRASKA REPORTS. [ VoL. 106 
Schuster v. North American Hotel Co. 


peril. The case of Kaley v. Northwestern Mutual Life 
dns. Co., 102 Neb. 135, bears directly upon the proposition 
wrising as to the powers of the agent. This court held in 
that case: “An agent of a life insurance company, the 
limitation of whose power is set forth in the application 
for insurance, which limitation is expressly called to the 
attention of the applicant, cannot vary the terms of the 
policy by an estimate of results of the policy attached by 
him thereto.” Another very recent case, that of Omaha 
Alfalfa Milling Co. v. Pinkham, 105 Neb. 20, sustained 
the same proposition, and it was held in that case that, 
where the party entering into the contract is informed of 
the limitation of the agent, if the agent exceeds those 
limitations, the contract will not be binding upon his 
principal. This is only in line with former decisions of 
this court, as in the case of Wilson v. Beardsley, 20 Neb. 
449, and Gregory «. Lamb, 16 Neb. 205. And it is in ac- 
cord with holdings of courts of last resort in nearly all - 
of the states that have acted upon that question. Holt 
Mfg. Co. v. Odenrider, G1 Wash. 555; Bybee v. Embree- 
McLean Carriage Co., 185 S. W. (Tex. Civ. App.) 203; 
21 KR. C. L. 909, sec. 85. In fact, we find no cases holding, - 
under the conditions as they exist in the instant one, con- 
trary to those cited above. 

Counsel for plaintiffs cite us to a number. of decisions 
where representations made, being fraudulent, would 
vitiate a contract, but that is not the question at issue 
here. The question at issue is whether the misrcpresenta- 
ticns and fraud were binding upon the defendant, and iin 
nearly all, if not all, of the cases cited by counsel the con- 
troversy was between the parties themselves or with 
agents with general, and not limited, powers. In the in- 
stant case, if onr conclusion be correct, there were no. 
nisrepresentations made of any character that would bind 
the defendant, as if was expressly provided that any rep- 
resentations should not be binding upon the defendant 
except those contained in the contract. And some of the 
eases heretofore cited are conclusive upon that question. 
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We have been cited by counsel! for plaintiffs to the case 
of Griffin v. Bankers Realty Investment Co., 105 Neb. 419. 
That case arose, not upon the representations of an agent, 
but the representations made by the party itself, and it is 
therein stated: “Defendant cannot be heard to say that 
the sale is yalid as far as the contract for purchase of 
stock is concerned and void so far as repurchase is con- 
cerned, since the entire contract is one and indivisible.” 
‘Phat does not apply in the instant case. The contract 
for purchase was the written contract. The agreement 
for a contract to repurchase was an unauthorized contract 
between agent and plaintiff, just as mneh so as it would 
he for a contract between the two parties concerning an 
entirely different and separate matter, as the defendant 
had no knowledge whatever of the representations at that 
time. 

We are compelled to come to the conclusion that the 
district court was right in sustaining the motion of de- 
fendant and rendering judgment for a dismissal, and we 
recommend that its judgment be affirmed. 

Per CortamM. For the veasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
and the opinion is adopted by and made the opinion of 
the court. ; , 

AFFIRMED. 

The following opinion on motion for rehearing was filed 
December 21, 1921. Rehearing denied. 


1. Evidence: Writvrkn Contract: Paror EvineENceE. Where a written 
contract for the subscription of stock, which is, on its face, a 
complete contract, and which, by its terms, declares that no agree- 
ments, not expressed therein, shall be binding between the parties, 
is executed and delivered, parol evidence is not admissible, in an 
action on the contract, to show an oral agreement made at the 
time, though the oral agreement may have been an inducing 
cause to the execution of the written instrument. 


to 


. The rule that evidence of a parol promise 
cannot be shown for the purpose of enlarging or changing the 
written contract, where the action is one to enforce the contract, 
is not applicable where the action is in fraud for damages or to 


° 
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rescind the contract and to prove the oral promise as the fraudu- 
lent representation which acted as an inducement to the contract. 

&. Corporations: Stnscrivtion For Stock: UNAUTHORIZED REPRESEN- 
TATIONS ny AGENT. Where such a contract contains the provision 
that “no conditions, agreements or representations,” other than 
those printed in the instrument, shall bind the company, the 
agents of the company, who sell the corporate stock and procure 
the execution of the subscription contract, clearly act outside the 
limits of their ostensible authority when they make an oral 
Promise, as an additional stipulation and obligation of the com- 
pany, that the company will, upon request, accept a return pe the 
stock and repay the consideration, with interest. 


: A provision in such a contract, to the 
effect that the agent cannot bind the company by any representa- 
tions, statements or agreements, will not relieve the principal 
from responsibility for the fraudulent representations, made by 
its agents, concerning the subject-matter of the contract, as dis- 
tinguished from the agreements and promises which are to be 
undertaken, for a sales agent ‘has ostensible authority to make 
representations as to the subject-matter of the sale, and his fraud, 
committed within the limits of such authority, will fix responsi- 
bility upon his principal. 

: Novick. .When such an agent makes an 
oral agreement, as supplemental to the written agreement of the 
company, and which oral agreement is, by the terms of the writ- 
ten agreement, one which the agent has no authority to make, the 
fact that he misrepresented the present attitude of the company 
and did not intend or expect that the promise would be carried 
out, though this might fix liability for fraud upon him, would 
not fix responsibility upon the company, for the purchaser of the 
stock had notice that the agent was acting beyond his authority 
in making such an oral promise. 


Heard before Morrissey, C.J., ALpricn., Day, DEAN, 
FLANsnure and Lrrronx, JJ. 

FLANSBURG, J. 

The issues in this case are fully set out in the former 
opinion. It was a suit based either on fraud or upon con- 
tract. From the plaintiffs’ petition it is not clear upon 
which theory the suit was brought. 

The plaintiffs had purchased corporate stock in the 
North American Hotel Company, and, as a basis for their 
action to recover back the purchase price of the stock, set 
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up two representations made by the agents of the said 
company; one representation being that the American 
Hotel Company and the Bankers Realty Investinent Com- 
pany “were the same company and the same people, and 
the other, an oral promise.that the American Hotel Com- 
pany, if requested,.would after two years return the money 
paid for the stock, with interest, and alleged that these rep- 
resentations were false. The petition does not allege the 
value of the stock, nor the condition of the company, nor 
_ does it allege that the plaintiffs were damaged or in- 
jured in any way by the purchase, but alleges that plain- 
titfs tendered their stock to the defendant and requested 
a repayment of the purchase price, that defendant re- 
fused, and that there is $2,000, with interest, due from 
the defendant to the plaintiffs. A motion was made by 
the defendant to require the plaintiffs to elect upon which 
theory they desired to proceed, whether for fraud or upon 
the alleged oral promise made by the defendant’s agents. 
This motion should have been sustained, for the plaintiffs 
could not both affirm the contract and seek to enforce 
ii, and, at the saine time, bring an action declaring that 
the contract had been vitiated by fraud and seek either 
its rescission or damages. The lower court, on the trial 
ot the case, directed a verdict in favor of the plaintiffs, 
and the case has been presented here as if it were an 
action. based both upon fraud and upon contract. | 

The subscription contract, signed by the plaintiffs when 
they purchased the stock, contained a provision that “no 
conditions, agreements or representations, other than 
those printed above, shall bind the said company.” ‘The 
subscription contract was complete on its face, and evi- 
dence of any parol agreement, to add to or qualify or 
condition the contract of purchase expressed in the 
writing, was entirely incompetent. Security Savings 
Bank v. Rhodes, 107 Neb. Any action, therefore, to 
enforce the alleged oral promise must fail for the want of 
legal proof to establish such a contract. 

Plaintiffs rely upon the case of Griffin v. Bankers 
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Realty Investinent Co., 105 Neb. 419. In that case it 
was pointed out in the opinion that there were written 
provisions in the contract which were open to interpre- 
tation, and the opinion says that the company had paid 
to the plaintiff $300, in recognition of an interpretation 
placed upon the contract by the parties. The general 
rule is emphasized “that parol evidence is not admissible 
to change, add to, vary or modify a written subscription 
for stock in a corporation.” 

Though it is proper to resort to parol and other ex- 
trinsic evidence to explain ambiguities or to interpret 
written contracts, which ave plainly open to explanation 
or construction, still we think it is stating the rule tov 
broadly, as seems to have been done in that case, to say 
that when the execution of a written contract, which is 
complete on its face and certain in its terms, has been in- 
duced upon the faith of an oral stipulation, made at the 
‘time, such oral stipwation may properly be shown to sup- 
plement the writing, and that such oral stipulation may 
be enforced as a part of the contract, in order to prevent 
fraud. We do not so understand the rule. The very 
purpose of putting contracts in writing is to attain com- 
plete certainty of obligation and to prevent fraud. The 
- stipulations of oral contracts depend for their proof, not 
only upon the memory, but largely upon the truthfulness 
and moral character of the parties bound. Hence, oral 
contracts give more opportunity for frand. To allow 
oral stipulations to be added to written contracts would 
largely destroy the salutary effect of the parol evidence 
rule. When fraudulent promises act as the inducement 
to the execution of a written contract, the remedy is for 
fraud, and not upon the oral promise as a contractual 
ubligation, for the oral promise as an obligation has be- 
come merged in the written agreement and cannot, as 
such, legally be proved. 

The case of Fairbanks, Morse &.Co. v. Burgert, 81 Neb. 
465, was a suit to recover the purchase price of machinery 
sold, and it is not clear whether the defense made was 
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based on fraud or upon an oral agreement supplementing 
the writing. The court said that the machinery sold was 
represented to be capable of doing certain work, and that, 
if the machinery did not meet the representation, the de- 
fendant had the right to “rescind” the purchase. It does 
not appear what the terms of the written contract were, 
but the opinion declares that the writing was simply an 
order, and did not, on its face, purport to be a complete 
contract. between the parties. The conclusion that parol 
evidence was admissible to show and to enforce an oral 
agreement, supplemental to the writing, could not othev- 
wise have been justified. 

Where an agent presents a subscription contract to a 
prospective purchaser, and where the subscription con- 
tract does not provide for a repurchase of the stock, and 
contains a provision that the agent can make no other 
agreement or condition than those which are contained in 
the subscription contract, the representations by the agent 
or agreements by him iu parol cannot be shown in order 
to vary the terms of the subscription contract, or to add 
an agreement that the company will repurchase the stock. 

Furthermore, entirely aside from the parol evidence 
rule, the agents in this case could not have bound the com- 
pany to an agreement to repurchase the stock, for an 
attempt to do so was clearly outside the limits of their 
authority as expressed in the subscription contract. 
Kaley v. Northwestern Mutual Iafe Ins. Co., 102 Neb. 
135; Omaha Alfalfa Milling Co. v. Pinkham, 105 Neb. 20. 

The rule that evidence of a parol promise cannot be 
shown for the purpose of enlarging or changing the writ- 
ten contract, where the action is one to enforce the con- 
tract, is, however, not applicable where the action is in 
fraud to rescind the contract and to prove the oral 
promise as the fraudulent representation which acted as 
the inducement to the sale. The question then, if this 
action is to be considered an action in fraud, is whether 
such oral promise, being shown, even though made in 
violation of the limitation of the agent’s authority, as ex- 
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pressed in the written contract, will constitute a fraud 
for which the company is responsible and which will af- 
ford the purchaser the basis for an action against the 
company in rescission or for damages. 

It is quite generally held that a provision in a contract, 
to the effect that the agent cannot bind the company by 
any representations, statements or agreements, will not 
relieve the principal from responsibility for the fraudnu- 
lent representations, as to the subject-matter of the con- 
tract, made by the agent, since such representations are 
within the scope of the agent’s actual or ostensible au- 
thority. Jt is a self-evident fact that, in order that an 
agent sell corporate stock for.a company, he must make 
representations to the buyer as to the character of the 
business of the company, the amount of its earnings, its 
financial condition and assets, and many other repre- 
sentations of fact which materially affect the value or 
desirability of the stock. An agent, even though the con- 
tract which he presents contains a clause declaring that 
the company will not be bound by the representations 
that he may make, is known to be an agent sent out for 
the express purpose of making representations as an in- 
ducement to the sale of stock, and the provision in the 
contract, therefore, is not considered as limiting the scope 
of his ostensible authority. Where he makes false repre- 
sentations concerning the subject-matter of the contract, 
as distinguished at Jeast from the agreements and prom- 
ises which are to be undertaken, the company is re- 
sponsible, and the buyer, when injured, may rescind the 
contract on the ground of fraud. General Electric Co. v. 
O’Connell, 118 Minn. 53; Edward Thompson Co. v. 
Schroeder, 131 Minn. 125; Shepard v. Pabst, 149 Wis. 35; 
Roseberry v. Hart-Parr Co,, 145 Minn. 142; State v. Dick, 
125 Wis. 51; Landfried v. Milam, 214 S. W. (Tex. Civ. 
App.) 847; Remington v. Savage, 148 Minn. 405; Bent v. 
Furnald, 159 I. App. 552; Jones vr. Vinks, 188 I. 
App. 45. 

Tn all of these cases just cited it will be noted that the 
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fraudulent representations were representations as to the 
subject-matter involved in the transaction. It is true 
that in the cases of General Electric Co. v. O'Connell, 
Remington v. Savage, and Jones v. Minks, the false rep- 
resentations made by the agent were in the form of oral 
warranties, but those warranties, instead of being purely 
inatters of promissory obligations, constituted also ex- 
press representations of the capacity and character ot the 
goods to be sold, and were, to that extent, misrepresenta- 
tions of existing facts and of the subject-matter of the 
transaction. The agent, of course, had ostensible au- 
thority to describe the goods that he was to sell, and when 
lie made representations as to their quality and character 
he was acting within the seope of his authority. 

In the case of Pease vr. Fitzgerald, 31 Cal. App. 727, 
the company was held not responsible for the agents’ 
representations. In that case, however, corporate stock 
was sold through means of a written prospectus. All 
representations necessary for the information of the 
stock-buyer were set out therein, and the buyer notified 
by the terms of the company’s written contract that the 
agent had no authority to make representations other 
than as set out in the written statements of the com- 
pany. Where the company’s written representations fully, 
cover the subject-matter of the transaction and are de- 
clared to be the only ones the company wishes to make, 
and where these representations are brought to the knowl- 
edge of the buyer, further representations by the agent 
would not appear to be necessary to the performance of 
the agent’s duties, nor within his apparent authority to 
make. : 

It would be quite a different matter to apply this rule 
so as to make the company, in spite of the written limita- 
tion in its contract, responsible for the oral promises and 
stipulations which the agent should attempt to add to 
the proposed agreement. The company does not, in any 
sense, hold out the agent as authorized to make contracts 
for it, or to change the proposed written contract. On 
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the other hand, the written, contract sets out specifically 
that the company will assume no other obligations than 
those expressed in the writing. Though the agent may 
describe what he has to sell, he has not, in the face of 
such written limitation of authority, the power to make 
u contract or to add stipulations to the written contract 
which the company has furnished. Clearly, when he 
fraudulently assumes to act for the company in adding 
stipulations to a contract, which the company says shall 
_be the limit of its obligations, he is acting outside the 
scope of his ostensible authority, and the company will 
not be responsible for his fraud. Commonwealth Bonding 
& Casualty Ins. Co. v. Bomar, 169 S. W. (Tex. Civ. App.) 
1060; Reagen vr. National Equitable Society, 202 8. W. 
(Tex. Civ. App.) 157; Gordeen v. Pearlman, 91 N. Y. 
Supp. 420; Commonicalth Bonding & Casualty Ins. Co. 
v. Barrington, 180 S. W. (Tex. Civ. App.) 986; Guth 
Piano Co, v. Adams, 114 Me. 390; 2 C, J. 857, 

The case of Bonewell € Co. v. Jacobson, 130 Ta. 170. 
relied upon by the plaintiffs, was based on the fraud of 
the agents of the defendant, they having made, it is true, 
promissory representations, but among the representa- 
tions complained of were statements that the defendant 
company was in the’? practice of setting out sample 
erchards, had actually set out orchards in other places, 
and was desirous of setting out such an orchard in the 
locality where the plaintiff lived. These representations 
were more than simple promises which the agents‘ at- 
tempted to add to the written contract, but were repre- 
sentations as to the existing business practice of the de- 
fendant company. The specific question as to whether 
promissory representations could be held to come within 
the scope of the agents’ authority, regardless of a con- 
tractual provision that the agents could make no promises 
or agreements, was not discussed in the case. 

In the case of Jones v. Bankers Trust Co., 239 Fed. 770, 
the court construed a somewhat similar contractual pro- 
vision as the one involved here, to cover only representa- 
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tions amounting to warranties, promissory in character, 
and not other representations going only to material 
existing facts invalving the subject-matter of the transac- 
tion, and held that, as to these latter representations, the 
company “‘wonld be responsible. 

We do not mean to say that the principal will never 
be liable for promissory representations made by his 
agent, when those promises are fraudulent, and when the 
agent misrepresents the present attitude of the company 
and does not, at the time, expect or intend that his 
promises shall be carried cut, for when the agent, in 
making such promissory representations, acts within its 
actual or ostensible authority, such fraudulent represen- 
tations, even though of a promissory character, would be 
as binding upon the company ag any other. 

Though a representation, promissory in its nature, 
when inade with the present intention of not carrying it 
out, may be fraudulent and actionable, it must be remem- 
bered that this case is not brought against the agents, who 
actually made the representations, but against the com- 
pany, and when the company had no knowledge that such 
representations were being made. As pointed out in the 
former opinion, where the matter has been thoroughly 
discussed, the plaintiffs were put upon notice as to the 
limitation of the agents’ authority, expressed iu the 
written subscription agveement, and were charged with 
knowledge that such a promise, made by the agents, was 
outside the limitation of that authority. The plaintiffs 
have no right to consider the promise made as being the 
promise of the company, for the company had restricted 
its obligation to the stipulations contained in the writing. 
Promissory representations are’ considered fraudulent 
when there is a misrepresentation of the present inten- 
tion or attitude of the promisor as an existing fact. 
Where, however, the principal has put his attitude 
specifically in writing, so as to expressly describe and 
limit his intention concerning his willingness to assume 
promissory obligations, the misrepresentation of that at- 
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titude, so as to become in any way binding upon the prin- 
cipal, is placed beyond the power of the agent to make. 
Such promissory representations, were they held to be 
fraudulent in this case, could not, in the absence of 
ratification or estoppel, be held to be binding ‘upon the 
company. 

The representation, then, made by these agents, that the 
company would repurchase the stock, was a promise for 
which the company was not responsible, and which the 
company had, by its contract, guarded the buyer against, 
for the buyer was bound to take notice that the agent had 
no authority to make agreements for the company, and 
that the only agreement the company was willing to 
make was that expressed in the writing. Though the 
agents personally may have been responsible for fraud, we 
do not find that these representations are a sufficient basis 
for actionable fraud as against the company. 

One other representation remains to be constdered. The 
agents represented that the American Hotel Company and 
the Bankers Realty fuvestment Company “were the same 
company and the same people.” Such a representation 
as this had to do with the subject-matter of the contract. 
it was a representation going directly to the desirability 
and value of the stock and was a representation which was 
reasonably incidental to the sale of stock. Such a repre- 
sentation was within the scope of the authority of the 
agents to make, and the defendant company could not 
set up the provision of the contract that it would not be 
bound by the representations of its agents in bav of an 
action fov fraud, based on those representations, were 
such representations proved to be false and actionable. 
But from the record it appears that the parties have laid 
little stress upon those representations as being the basis 
for the suit. Little evidence is developed with regard to 
them. It is no doubt for this reason that the commis- 
sioner, in the former opinion, made no mention of those 
representations except to set out that such representa- 
tions were alleged in the pleadings. The plaintiffs knew 
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that these two companies were not identically the same, 
for plaintiffs admitted that they read the name, American 
Hotel Company, upon the contract and upon their cer- 
tificates of stock, and received dividends from the Ameri- 
can Hotel Company. Though it is manifest they knew 
the two companies were not identical, they may have 
been led to believe that the companies were operated un- 
der the same management and that the same officers were 
in control; the representation being that they were the 
“same people.” So far as the record shows, however, it 
may have been true that the companies were operated 
under the same management and by the “same people.” 
No attempt is made to show that so much of the repre- 
sentation was false. What the management or financial 
condition -of the American Hotel Company was, or the 
value of the stock, is nowhere shown, and the same is 
true as to the Bankers Realty Investment Company. 
Whether the fact that the two companies were operated 
wnder the same management, and whether or not that 
would have been a benefit or a detriment to the Amevican 
Hotel Company, does not appear. In fact, the record is 
entirely silent when it comes to the matter of proving that 
this representation was false, or that the plaintiffs were 
injured in any way by it. , 
For the reasons given, the motion for rehearing is 
OVERRULED. 


Mage~H. MAXWELL, APPELLEE, V. JAcop A. MAXWELL: 
Henry FE. Maxwei.., EXecuror, APPELLANT. 


Finrp Juny 20, 1921. No. 21427. 


1. Appearance. Where, in a motion to quash the service of sum- 
mons upon him, a defendant pleads matter amounting to a de- 
murrer to the petition, his appearance is general and the court 
has jurisdiction of his person. Bankers Life Ins. Co. v. Robbins, 
59 Neb. 170, followed. 


2. Wills: EQuitatLe Conversion. A testator devised and bequeathed 
real estate and personalty in this state to his wife for her life, 
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directing that, at her death, all the property be sold and the pro- 
ceeds divided equally among his children. Held, that the direction 
to sell worked an equitable conversion of the real estate into 
personalty at the time of the testator’s death. 


3. Divorce: ALIMoNY: AWARD OF UNDIVIDED REMAINDER. Where an 
unambiguous will, by the terms of which the real estate thereby 
devised becomes equitably converted into personaity, has been 
admitted to probate without objection, and the estate thereby con- 
veyed has been fully ascertained and inventoried by the executor, 
and all debts have been paid, and administration has been fully 
completed except final distribution, which is delayed only by the 
existence of the life estate, an undivided remainder in the estate 
is not in the custody of the county court so that the district 
court may not award it to the wife of the remainderman’in a 
suit by her for divorce. 


Under such circumstances and condi- 
tions tlie court, upon granting a divorce to an innocent wife, has 
power to award to her the husband’s undivided interest in re- 
mainder, in appropriate proceedings in which the property is 
fully identified and the court has jurisdiction of the parties. 


5. Death: Presumprion. Evidence examined, and held that, under 
the facts and circumstances, the presumption of death from seven 
years’ continued absence did not arise. 


APPEAL from the district court for Dodge county: 
Frepentck W. Burrox, JUDGE. Affirmed. 


Morsman & Maswell, for appellant. 
Abbott & Rohn, contra. 


Can, C. 

On September 21, 1918, the plaintiff Mae if. Maxwell, 
jiled her petition in the district court for Dodge county, 
Nebraska, against her husband, Jacob A. Maxwell, and 
Henry E. Maxwell, as executor of the last will of Samuel 
Maxwell, deceased, and trustee of the estate. The object 
of her suit was to obtain a divorce and the custody of 
their two minor children, and to have awarded to her the 
undivided one-ninth interest of her husband in the estate 
of his deceased father, Samuel Maxwell, which was al- 
Iuged to be in the possession and under the control of the 
defendant Henry E. Maxwell as executor and trustee. 
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The defendant husband did not appear, and trial was 
had to the court upon plaintiff’s petition and the answer 
thereto of Henry E. Maxwell. The court found in plain- 
tiff’s favor, granting her a divorce and custody of the 
minor children, and assigned and awarded to her the 
vndivided one-ninth interest of her husband in the estate 
of hig father. The defendant Henry E. Maxwell alone 
appeals. 

The points argued in appellant's brief and relied upon 
by him for a reversal may be conveniently stated as fol- 
lows: (a) That the lower court erred in overruling his 
special appearance and motion to quash the service of 
summons made upon him in Douglas county. (b) That 
as the will-of Samuel Maxwell gave his widow, Elizabeth 
-\. Maxwell, a life estate in all his property, and directed 
that upon hex death all the property should be sold and 
converted into money, an equitable conversion thereof 
took place upon the testator’s death, and that it is now 
all personalty, and that as final distribution of the estate 


has not been made by the county court of Dodge county, ~ 


where the administration is pending final distribution, 
the property sought to be awarded to the plaintiff in this 
suit is in custodia legis, and hence cannot be reached by 
this or any other process; that, on account of a possible 
conflict between the judgment rendered in this case and 
the judgment of the county court of Dodge county to be 
rendered on final distribution, he may be requived to pay 
the money twice. (d)- That there is no legal way by 
which the interest of the defendant husband in his father’s 
estate can be reached by or awarded to plaintiff. (e) 
That the defendant Jacob A. Maxwell having been absent 
and unheard of for more than seven years, the legal pre- 
sumption of his death obtains and defeats the suit. 
Consideration of these questions requires a somewhat 
extended statement of the petition. On September 21, 
1918, the plaintiff filed her positively verified petition 
against defendants, setting forth the following facts, 
which are sustained by the evidence, to wit: That she 
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was matried to the defendant Jacob A. Maxwell in Lin- 
coln on November 23, 1898, and thereafter in 1906 they 
removed to Dodge county, where she has ever since re- 
sided; that plaintiff and her husband resided together in 
Fremont until April 9, 1911; that three children were 
born to them, one a daughter who is now of age, another 
daughter 16 years of age, and a son 14 years of age; that 
these children have resided at Fremont with their mother 
at all times since April 9, 1911, on which latter date the 
defendant husband, being then an able-bodied man of the 
age of 43 years, deserted and abandoned plaintiff and his 
children, and ever since has been wilfully absent from 
them without just cause or excuse and has not contributed 
to their support; that after her husband’s desertion plain- 
tiff secured employment as a clerk in a local store, and 
for the seven years next before the filing of the petition 
has by her earnings wholly supported and maintained 
herself and the children, and that the whereabouts of the 
defendant husband has been unknown to her ever since 
his departure, notwithstanding that she has made investi- 
gation and inquiry to ascertain the same. As bearing 
npon the interest of her husband in his father’s estate, 
the plaintiff in her petition further alleged that Samuel 
Maxwell, father of her husband, died testate on February 
11, 1901, a vesident of Fremont, in Dodge county, and 

seised of real and personal property; that by his will, 
after making certain specific bequests, he gave and be- 
queathed all the residue of his property to his widow, 
Flizabeth A. Maxwell, for life, and directed that on her 
death the estate be sold and converted into cash and dis- 
tributed in equal shares to his nine children, of whom the 
defendant Jacob A. Maxwell is one; that said will was 
(uly admitted to probate in the county court of Dodge 
county, Nebraska, in the vear 1901, and the defendant 
Henry E. Maxwell, the executor named therein, was duly 
appointed and qualified as such executor; that due notice 
to creditors was given and all claims barred and all debts 
and charges paid. The petition further avers, and there 
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is some evidence tending to support the avcrment, that 
Henry E. Maxwell, more than ten years before the com- 
mencement of this action, fully completed the administra- 
tion of the estate except tinal distribution, and -that at 
about that time it was mutually agreed between him and 
the other heirs that he should continue in possession and 
control of the assets of the estate, paying the widow au 
allowance from the income thereof, and on her death 
convert the property into cash as provided by the will; 
that, while defendant Henry I. Maxwell continues in his 
office as executor of the estate, he does so as trustee of the 
property for the widow and children; that theve is now 
in his hands more than $20,000 in cash, mortgages, and 
other securities, together with 260 acres of land in Cass 
county and 22 acres in Dodge county, Nebraska, which 
are fully described in the petition and of which the tes- 
tator died seised. The petition further alleges that the 
value of the one-ninth interest of the defendant Jacob A. 
Maxwell in the estate is $10,000, and that plaintiff has no 
property whatever for the support and maintenance of 
herself and children. There were other allegations upon 
which to found an injunction against the defendant 
execntor disposing of any of the property. Plaintiff 
prayed for an absolute divorce, custody of the minor 
childven, and that the court award and decree to her the 
undivided one-ninth interest and share of Jacob A. Max- 
well in the estate of Samuel Maxwell, deceased, for the 
support and maintenance of herself and minor children 
and as alimony and as her distributive shave of the prop- 
erty of her husband, and that the defendant executor be 
required to answer as to the property of defendant Jacob 
A. Maxwell in his possession and be ordered and directed 
to pay over to plaintiff on the death of the widow, 
Elizabeth, one-ninth part of said estate, and be per- 
petually enjoined from delivering or surrendering the 
same to Jacob A. Maxwell, or any one other than the 
plaintiff; and that notice be given to defendant Henry E.: 
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Maxwell, and for other relief. The widow, Elizabeth, is 
still Hving. ‘ 

Upon the filing of this petition a temporary restraining 
order was granted by the court enjoining the defendant 
Jacob A, Maxwell from collecting, receiving, or assigning 
any part of his undivided interest, and also ordering that 
au copy of the order, together with a copy of the petition 
in the cause, be served upon the defendant Henry I. Max- 
well, which was done on February 26, 1919. On February 
18, 1919, another order was entered enjoining the appel- 
lant from delivering or surrendering to Jacob A. Maxwell 
or to any one else any part of the undivided one-ninth in- 
terest. On March 24, 1919, Henry E. Maxwell, the ap- 
pellant, filed a motion to quash the service of the sum- 
mons inade upon him by the sheriff of Douglas county, 
and objecting to the jurisdiction of the court over his 
person. The grounds of this motion were that the sum- 
mons was issued and served without authority of law, 
and is null and void, and that the appellant then was, 
and for more than 30 years theretofore, had been a resi- 
dent of Douglas county, and at no time a resident of 
Dodge county. Then follows the fourth ground of the 
motion, which is as follows: “hat the allegations of the 
plaintiff’s petition herein show ou their face that the will 
of said Samuel Maxwell, deceased, worked an equitable 
conversion of his real estate into personalty at his death, 
and that the legal title to the whole of said estate is 
vested in this impleaded defendant as executor of said 
will, subject to the life estate of Elizabeth A. Maxwell, 
vutil the final settlement of said estate and distribution 
thereof, pursuant to the terms of said will.” 

On May 10, 1919, his motion was overruled, and on 
May 15, 1919, plaintiff filed a motion and affidavit for 
service by publication on the defendant Jacob A. Max- 
well and an order for such service was made on the same 
day. On June 6, 1919, proof of publication of the notice 
was filed. It will be borne in mind that the summons 
was served upon the defendant Henry E. Maxwell in 
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Douglas county on February 26, 1919, and that applica- 
tion for service by publication npon the defendant Jacob 
A. Maxwell was not made until May 15, 1919. Appellant 
contends that the service was invalid and the issuance of 
the summons unauthorized for the reason that the action 
under section 7580, Rev. St. 1913, could not be deemed 
to be commenced or brought until the date of the first 
publication of the notice, and henee that the action could 
not be deemed “rightly brought” under section 7627, Rey. 
St. 1913, at the time the suinmons was issued. In a 
word, appellant contends that the summons was prema- 
turely issued and the service thereof should have beeu 
quashed. On the other hand, appellee contends that, as 
plaintiff was a resident of Dodge county, and the action 
was one for divorce, under section 1567, Rev. St. 1918, the 
action was rightly brought within the meaning of section 
7627 on the filing of her petition, and, under the authority 
of Eager v. Hager, T4 Neb. 827, holding that the district 
cowt may send its original process to any part of the 
state unless restricted by statute, that the court’s order 
of September 21, 1918, directing that service of summons 
be had in Douglas county upon the defendant Henry E. 
Maxwell was a valid ovder in the exercise of the court's 
original powers as a court of equity. We, however, do not 
think it necessary to discuss these respective contentions 
for the reason that we have come to the conclusion that 
the motion to quash the service invoked the powers of the 
court on the merits of the controversy and constituted a 
general appearance, thereby waiving all defects. 

We have sect out the allegations of the petition at some 
length as they are for the most part not seriously denied 
and are established by the evidence. The fourth ground 
of the motion to qnash, which we have heretofore set out, 
in our judgment, amounted to a general demurrer to the 
petition. Referring to the allegations of the petition it 
invoked the legal proposition that the will, by directing 
the sale of the real estate, worked an equitable conver- 
sion of all the real estate into personalty at the time of ° 
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the testatov’s death, and the legal title to which was 
vested in the defendant executor, subject only to the life 
estate of the widow, Elizabeth, until the final settlement 
and distribution of the estate, thereby putting the prop- 
erty beyond the reach of plaintiff’s action. The necessary 
inference from these statements is that the petition failed 
to state a cause of action against appellant and, as to 
him, should be dismissed. It is true that no dismissal 
was asked, but it is likewise true that none is asked by a 
general demurrer. We are convinced that the moving 
defendant entered upon the merits of the controversy in 
assigning his fourth ground, which brought him within 
the rule of this court as constituting a general appear- 
ance. Bankers Life Ins. Co. v. Robbins, 59 Neb. 170, 
was a case in many respects very similar, and the re- 
inarks of Sullivan, Judge, in that opinion are peculiarly 
applicable to this case. The rule there laid down is as 
fellows: “If a defendant invoke the judgment of the 
court in any manner, upon any question, except that of 
the power of the court to hear and decide the controversy, 
his appearance is general.” ‘This rule is supported by 
ot... .decisions of this court: Sallie v. Modern Woodmen 
oj America, 89 Neb. 1; Rakow v. Tate, 93 Neb. 198. Un- 
less the appeHant intended to invoke the powers of the 
court by the fourth ground of his motion and secure a 
dismissal of the action as to himself, it was meaningless 
or surplusage. We hold that it was an entry upon the 
ierits of the case, and therefore constituted a voluntary 
general appearance, and that there was no error of the 
lower court in overruling the motion. After appellant’s 
moticn to quash was overruled, he filed an answer, ap- 
peared at the trial, cross-examined plaintiff’s witness, 
und even testified himself. 

The will of Samnel Maxwell contained the following: 
“Cin the death of my beloved wife all my estate of every 
name and kind shall be sold and the proceeds thereof 
divided equally among my children’”—and appellant con- 
tends that this provision worked an equitable conversion 
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of the real estate into personalty at the time of the testa- 
tor’s death. In this we think appellant is right. Chick 
v, lves, 2 Neb. (Unof.) 879; In re Estate of Willits, 88 
Neb. 805; Gotchall v. Gotchall, 98 Neb. 730; Coyne v. 
Davis, 98 Neb. 768. And in this opinion we shall treat 
the undivided one-ninth interest as personalty. 

Appellant next contends that the property is in cus- 
todia legis, and, hence, “cannot be reached by attachment, 
garnishment, or other legal process,” citing, among others, 
the cases of Sturtevant v. Bohn Sash & Door Co., 59 Neb. 
82; Veith v. Ress, 60 Neb. 52, and Anheuser-Busch Brew- 
ing Ass'n v. Hier, 52 Neb. 424, in support of his couten- 
tion. In the Sturtevant case money was about to be paid 
to the clerk of the district court to be distributed under 
its decree, and this court held that it was in custodia 
legis, and, hence, not subject to garnishment process 
issued by the county court, citing the Hier case, which 
we shall presently notice in support of its conclusion. In 
the Veith case this court held that partnership property 
in the hands of a receiver was in the custody of the law 
and could not be reached by garnishment. The reason 
for the rule is well stated in the opinion in the Hier case 
in the following language: “The rule that personal prop- 
erty in custodia legis is not subject to attachment or 
garnishment was adopted for the protection of the officer, 
and to avoid collision of authority.” It must, we think, 
be conceded that, if the judgment of the district court in 
this case will conflict with any lawful judgment of the 
county court of Dodge county hereafter to be rendered on 
final distribution, this property is in custodia legis and 
beyond the reach of process in this case. But we do not. 
think such a conflict of judicial authority legally possible. 
The disposition of the estate is definitely fixed by the 
terms of the will alone, and does: not depend upon any 
possible order or judgment of the county court. The will 
is unambiguous, and has been duly admitted to probate 
without objection, and all parties have acquiesced in its 
provision. There are no rival claimants and no creditors, 
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and a complete inventory of the estate was made. He- 
sides, this is a divorce action, and the judgment is merely 
for the purpose of fixing the status of the parties to it 
and the wife’s interest in the property. Appellant sug- 
vests the suppositious contingency of the death of Jacob 
A. Maxwell before the order of final distribution is made 
in the connty court and before the order is made direct- 
ing him to pay. the one-ninth share in cash to the heirs. 
We do not think such an order within the range of lawful 
possibility, since the judgment of the district court, con- 
sidered either as an enforced assignment of the husband's 
one-ninth interest to the wife or as au adjudication of her 
interest in his property, exhausts the fund and there 
would be nothing for the heirs to take. Ivery married 
man in this state holds his property subject to the in- 
choate interest of his wife therein, which interest comes 
into existence either upon his death or a divorce on any 
ground except the wife’s adultery. His estate descends 
or is devised or bequeathed subject to this interest and, if 
it is the whole of a fund, as in this case, the heirs take no 
interest therein. If considered as an assignment or an 
appropriation, the result is that the husband will not die 
seised of it and the heirs have no interest. This suffi- 
ciently distinguishes the instant case from the cases cited. 
Qur conclusion on this point is that this one-ninth interes: 
is not in custodia legis within the meaning of the rule 
There is, therefore, no possibility that appellant will have 
to pay this money twice. 

Appellant next contends that there are no legal means 
whatever by which this undivided interest of Jacob A. 
Maxwell can be reached and appropriated to the support 
of his wife and children, and suggests that the only way 
by which this judgment may be sustained is by judicial 
legislation, but we think his contention is without merit. 
Section 1584, Rev. St. 1913, is as follows: “Upon every 
diverce from the bonds of matvimony for any cause ex- 
cepting that of adultery committed by the wife, and also 
upon every divorce from bed and board, from any cause. 
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if the estate and effects restored or awarded to the wife 
shall be insufficient for the suitable support and mainte- 
nance of herself and such children of the marriage as shall 
be committed to her care and custody, the court may 
further decree to her such part of the personal estate of 
the husband and such alimony out of his estate as it shall 
deem just and reasonable, having regard to the ability of 
the husband, the character and situation of the parties, 
and all other circumstances of the case.” 

It will be noted that the foregoing section expressly em- 
powers the court, upon granting a divorce where the wife 
is innocent of adultery, to award her “personal estate ot 
the husband.” We think the undivided one-ninth interest 
of the husband is personal estate within the meaning of 
the section quoted, and that, under it, the court had juris- 
diction to award it to the plaintiff. The term “personal 
estate” is one of wide signification and ineludes every- 
thing, not real estate, which has an exchangeable value 
cr goes to make np one’s wealth or estate. 32 Cyc. 648; 
Low v. Rees Printing Co., 41 Neb. 127. Aud, even if the 
defendant husband’s interest weve regarded as veal estate, 
the objection would still be unavailing, since section 1587, 
Rey. St. 19138, by clear, reasonable ‘inference, authovized 
the court to award real estate of the husband to an inno- 
cent wife upon a divorce being granted, where the decree 
awards it to her in express terms. Cizek u. Cizek, 76 
Neb. 797, cited by appellant, relates solely to real estate, 
and, also, was decided before the enactment of section 
1587, and, hence, has no bearing upon this case. 

In Gaster v. Hstate of Gaster, 92 Neb. 6, 11, this court 
said with reference to section 1587, Rev. St. 1913: “The 
amended section leaves it to the discretion of the court to 
award to the innocent party a share or interest in the 
real estate of the guilty party.” In Rhoades v. Rhoades, 
78 Neb. 495, this court held that an innocent wife could 
maintain an action for alimony, where she sought merely 
the appropriation of real estate of her husband, upon 
service by publication, and further held as follows: 
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“Service by publication is authorized by section 77 of the 
Code in an action by a wife for alimony and support 
of her child against the husband, who deserted his family 
and became a nonresident of the state, where the only 
relief sought is the appropriation uf the real estate of the 
husband, situated in the county where the action is 
brought, to the payment of the amount that should be 
aNowed for such alimony and support. Such an action 
is substantially one in rem, and the court hag jurisdiction 
upon the completion of the service by publication to de- 
cree the relief sought. 

“In such an action, residence of the wife in the county 
where the property of the husband is situated is not re- 
quired,” 

In re Estate of Strahan, 938 Neb. 828, this court. held: 
“Under the present law Ne ‘fucerest of the wife in the 
personal property of her husband is similar to that of a 
silent partner.” 

In Hays v. Hays, 75 Neb. 728, this court said: “Where 
a court has jurisdiction of the parties, its authority to 
grant a divorce carries with it authority to adjust the 
property rights of the parties with respect to personal 
property within its jurisdiction.” 

It is too firmly established in the jurisprudence of this 
state to be questioned that in a divorce suit, where the 
court has jurisdiction of the parties, it has power to ad- 
just all their respective property interests, 

The case of Catton v. Catton, 69 Wash. 130, is much like 
the instant case in this respect. ln the Catton case the 
wife brought an action for divorce in King county, seek- 
ing to appropriate certain real estate in Grant county and 
other real estate and personal property in Pierce county. 
Defendant transferred his Pierce county property to a 
third person and some of his property was taken under 
execution. Dy supplemental bill plaintiff brought in the 
transferees and the sheriff who held the execution to 
restrain them from disposing of the property. The decree 
granted the wife a divorce, found the transfers fraudulent 


. 
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und void, and awarded the wife certain of the property. 
‘The Washington statute is similar to our own, and the 
court in sustaining the decree said: “The disposition of 
‘the property of the parties is an incident to the divorce. 
Where the property is brought into the action by descrip- 
tion, the court thereafter acquires jurisdiction over it. 
Otherwise, it would be necessary to bring an action in 
cach. county where the parties may have property. This 
was not the intention of the statute. Section 204, Rem. & 
Dal. Code, which provides that actions for possession of, 
or affecting the title to, real estate shall be commenced in 
the county where the subject of the action is situated, 
clearly does not apply to divorce actions, because the resi-. 
dence of the plaintiff determines where such action shall 
le brought. The-superior court of King county, there- 
fore, had jurisdiction over the property of the parties in 
Pierce county.” 

In Wesner v. O'Brien, 56 Ixan. 724, the court sustained 
au judgment rendered on constructive service which ap- 
propriated land in that state of a nonresident defendant 
for his wife’s alimony, though the land was not situated 
in the county where the action was brought and no step 
was taken to bring the property within the control of the 
court other than the commencement of the suit and pub- 
lication of the notice. The court said: “A seizure of 
land In such a case is little more than a form. The essen- 
tial matter is that the defendant shall have legal notice of 
the proposed appropriation, and this is afforded by the 
publication notice which warns the defendant that one 
of the purposes of the proceeding is the sequestration of 
the land. It refers interested parties to the petition, in 
which the land is definitely described, and wherein it is 
asked that the land be set apart as alimony. A: formal 
seizure is no more essential to the jurisdiction of the 
court in a proceeding of this kind than in an action to 
quiet title to land based alone on constructive service.” 

We think this reasoning conclusive. In the instant 
case, both the petition and the published notice set forth 
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the purposes of the action with particularity, definitely 
described and identified the property sought to be appro- 
priated, referred to the will of Samuel Maxwell and its 
probate, and that it directed the property devised thereby 
and described in the petition to be sold upon the death 
of the widow and the proceeds to be divided equally 
among the nine children, of whom the defendant husband 
was one. We think this sufficient to bring the undivided 
one-ninth interest of the defendant husband within the 
jurisdiction of the court. Other cases on the subject are: 
Twing v. O'Meara, 59 Ia. 326; Blackinton v. Blackinton, 
141 Mass. 432; Longbotham v. Longbotham, 119 Minn. 
139; Thurston v. Thurston, 58 Minn. 279; Sanford v. San- 
ford, 5 Day (Conn.) 353. 

At the time of the trial in the lower court the defend- 
ant husband had been absent and unheard of for about 
eight years, and from this fact appellant argues that the 
presumption of death must be indulged, which, of course, 
would bar the suit. In considering this proposition, it is 
necessary to refer to the evidence. The evidence shows 
that, when this husband left his wite and children on 
April 9, 1911, there were local pressing bills against him 
for the necessaries of life; that plaintiff had told him 
that, if he could not make a living for the family, she 
could, but would not make a living for him also; that she 
was on the point of writing appellant about the situa- 
tion; that he had been working for Marshall Brothers, of 
Arlington, in the nursery business, and told plaintiff 
that he had $500 coming to him from them, when, in fact, 
he was indebted to them to the extent of $481, which ap- 
pellant afterward paid and charged against his dis- 
tributive share of the estate; that he had been careless in 
lis personal habits; that he left stealthily, leaving his 
team at Niobrara. After he left plaintiff secured a clerk- 
ship in a store and, ever since, has continuously worked 
for wages, and from her earnings, not only paid up the 
local bills, but supported herself and children and edu- 
cated them. Under these civeumstances we think that 
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there are reasons other than death to account for his con- 
tinued absence and silence. It is quite possible that ap- 
pellant cannot invoke the presumption of death as against 
the wife, but, for the purpose of this opinion,! we assume 
that he can. The presumption of death does not obtain 
in every case of a person being absent and unheard from 
for a period of seven years. It depends upon the cir- 
cumstances. In McLaughlin v. Sovereign Camp, W. O. 
AV., 97 Neb. 71, this court said: “The best authorities, 
with substantial unanimity, hold that whether seven 
years’ continued absence from one’s usual place of resi- 
dence will raise the presumption of death must depend 
largely upon the: circumstances and conditions of each 
particular case.’ We hold that the circumstances and 
conditions of the instant case are sufficient to rebut-any 
presumption of death that might arise from the husband's 
continued absence and silence, and that it does uot obtain. 
This seems too clear to require the citation of authori- 
ties, "but they will be found in L. R. A. 1915B, 728, 740, 
Modern Woodmen of America v. Ghromley, 41 Okla. 532. 
-\Iso, Seeds vr. Grand Lodge, A. O. UL W., 98 la. 175. 

-- "While there is no one here to challenge the sufficiency 
Gf the evidence to sustain the decree of divorce, we have 
nevertheless ¢xamined it and find that it is amply suffi- 

cient. 

' ‘There is no error in the record, and the judgment of the 
district court is right, and we recommend that it be 
affirmed. , 

Per Curtim. Tor the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
and this opinion is adopted by and made the opinion of 
the court. 

AFFIRMED. 
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ELEANor I. Foork £T AL., APPELLANTS, VY. GEORGE R. 
CHITTENDEN FET AL., APPELLEES. 
Firep JuLty 20, 1921. No. 21493. 


1. Pleading: Proor. A party will not be permitted to plead one 
cause of action and upon the trial rely on proof establishing a 
different cause. The allegations and proof must agree. 


2. County Courts: Courts or Recorp. In Nebraska, county courts 
are courts of record. They have exclusive original jurisdiction 
of guardianship and probate proceedings, and as to such matters 
they are courts of general, superior, and not inferior, jurisdic- 
tion. Their records import verity, and their proceedings possess, 
as a rule, the same presumptions of jurisdiction and regularity 
as are possessed by courts of superior common-law jurisdiction. 
All matters necessary to give the court jurisdiction, upon which 
the record is silent, are presumed. 

3: .Guardian and Ward: GUaARDIAN’s SALE: Novick To NONRESIDENT 
Minons. The failure to give notice to nonresident minors of an 
application made to a county court of Nebraska for the appoint- 
ment of a guardian to take charge of and conserve their prop- 
erty located in this state is not such a jurisdictional defect as 
will render a sale of the property of such minors made by the 
guardian so appointed, under a license issued by the proper dis- 
trict court, void or subject to collateral attack. 


APPEAL from the district court for Buffalo county: 
Bruno QO. EROsTerLer, JUDGE. Affirmed. 


John N. Dryden and N, P, McDonald, for appellants. 


WT, M. Sinclair, Fred A. Nye, John A. Miller and 
Rinaker, Kidd & Delehant, contra. 


Heard before Lerrox, Day and DEAN, JJ.. CLEMENTS 
and MORNING, District Judges. 


CLEMENTS (I. J.). District Judge. 

This is an action to determine adverse claims to two 
city lots situated in Kearney, Nebraska. The plaintiffs 
claim title through the will of Sarah 13. Leffingwell, who 
dicd February 17, 1896, seised of said property. The de- 
fendants claim title to or interest in said lands from the 
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same source, under a sale by the guardian of the plain- 
tiffs, who were then nonresident minors, under a license 
from the district court for Buffalo county, Nebraska. 
Walter. W. Barney, the guardian who made the sale, wis 
appointed by the county court of said: county on July 23) 
1903, at which time plaintiffs were aged five, ten, and 
fourteen years, respectively, and resided in the state of 
Pennsylvania. The plaintiffs assail the validity of the 
appointment of said guardian by the county court, but 
stipulate in the record that the proceedings in the dis- 
trict court with reference to said guardian’s sale were 
complete and regular in all respects; that said sale was 
contirmed and the guardian was ordered to and did exe- 
cute a deed to the purchaser, Samuel J. Fair; that said 
purchaser took possession of said premises under said 
deed on May 10, 1904, and he, his grantees, and those .sub- 
sequently succeeding to his right and title therein, in- 
cluding the defendants herein, have ever since remained‘in 
peaceable and adverse possession thereof; that they have 
wade valuable improvements on said premises and have 
paid all the taxes and assessments levied against same. 
There is nothing in the record which tends to show that 
the appointment of Mr. Barney as guardian, or the sale 
of said property so made by him, was unnecessary, or that 
same was not made in good faith for the purpose of pro- 
tecting the interests of the minors; nor that the price paid 
by the purchaser for said lots was not all they were 
worth. No one questions the good faith or honesty: of 
the guardian in anything he did. It appears that all the 
proceedings of the courts and acts of the guardian were 
for the best interests of the plaintiffs, and that the pur- 
chaser at the guardian’s sale and all subsequent grantors 
claiming through him are purchasers for full value, with- 
out any actual knowledge of any defect in any of said 
proceedings or in their title to said property. Under 
these circumstances there appears to be no reason, which 
appeals to a court of equity, which is a court of con- 
science, why-all of said proceedings should be declared 
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void and the property in question taken from the de- 
fendants by plaintiffs in an action commenced more than 
fifteen years after said sale, move than eleven years after 
the eldest, and more than two years after the youngest of 
the plaintitfs became of age. Plaintiffs come into a 
court of équity and insist that they are entitled to re- 
cover, not becanse of any wrong or injury which has been 
done them, but because they contend that a technical 
rule of law has been violated which gives them the legal 
right to do so. If. their contention be correct, plaintiffs 
must prevail, for courts of equity, as well as courts of 
law, are bound by legal principles; but the law will not be 
construed so as to work injustice if such a resnit can be 
avoided without the violation of established Jegal prin- 
ciples or rules. 

In their petition plaintiffs plead only two grounds or 
reasons for their claim that the appointment of Mr. 
Barney as guardian is void, which are: (1) That no 
notice was given to plaintiffs of the application for such 
appointment; and (2) that the bond in the proceedings 
for the sale was approved by the clerk, and not by the 
court. The second of these grounds has been wholly 
sbandoned and only the first remains. No other is pre- 
sented or argued in plaintiffs’ oviginal brief herein; but, 
‘in their reply brief, counsel for plaintiffs have attempted 
to introduce and insist upon two other asserted grounds 
or reasons, viz., (a) that the application for the appoint- 
ment of said guardian was not made by any one author- 
ized to do so; and (b) that said application failed to state 
that plaintiffs were minors, were residents of Buffalo 
county, or had real estate therein. 

The rule is elementary that the allegations and the 
proof must agree. “A\ party is not allowed to allege in 
his petition one cause of action and prove another upon 
the trial.” Imhoff v. Mouse, 36 Neb. 28. “A party will 
not be permitted to plead one cause of action and upon 
the trial rely upon proof establishing a different cause.” 
Luce v. Foster, 42 Neb. 818. Counsel's attempt to pre- 
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sent to this court for the first time in their reply. brief 
causes of action not pleaded in their petition nor pre 
sented to the trial court is a violation of such rule and is 
not entitled to consideration. We will therefore confine 
ourselves to the consideration of the cause of action pre- 
sented by the pleadings. 

In the record of the county court of Buftalo county in 
said guardianship proceedings, introduced in evidence by 
plaintiffs, is an instrument labelled, “Order for Hearing 
and Notice,” in which order the time for hearing of the 
application for guardianship of plaintiffs is set, and said 
order concludes with these words, “and that no notice 
herein be given, the same being waived.” 

County courts in Nebraska have exclusive original juris- 
diction of guardianship and probate proceedings. They 
are courts of record, and as to such matters they are 
courts of general, superior, and not inferior, jurisdiction. 
Scott v. Flowers, 61 Neb. 620; Genau v. Roderick, 4 Neb. 
(Unof.) 486. Their records import verity, and their pro- 
ceedings possess, as a general rule, the same presump- 
tions.of jurisdiction and regularity possessed by courts 
of superior common-law jurisdiction. Where a county 
court possesses general jurisdiction of a given class of 
subject-matter, the possession of jurisdiction assumed to 
be exercised in a particular case falling: within that class 
is, in a collateral proceeding, presumed. All matters 
necessary to give the court jurisdiction, upon which the 
record is silent, are presumed. Davis v. Hudson, 29 Minn. 
27; Shroyer v. Richmond, 16 Ohio St. 455. The reasons 
for the foregoing rule are clearly stated in Davis v. Hud- 
son, supra, which case is cited in plaintiffs’ brief on an- 
other point. Of course, such presumptions will not be 
permitted to contradict statements in the record which, 
as we have seen, import verity. 

That part of the record above quoted therefore shows 
that no notice of the hearing on said application was 
given for the reason that the same was waived. The 
record being silent as to who waived notice and how it 
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was done, we must, under the foregoing rule, presume 
that all parties who were entitled to notice waived same 
and that such waiyer was in the form and manner re- 
quired. This presumption applies to the father, mother, 
and all persons sui juris to whom notice should have been 
given. The right of such a person to waive notice of any 
proceeding to which he is entitled is unquestioned. The 
Nebraska statntes provide that no receiver shall be ap- 
pointed until after notice of the time and place of the ap- 
plication is given to all parties to be affected thereby, and 
that “every order appointing a receiver without such 
notice shall be void.” Yet this court has repeatedly held 
that such notice may be waived. Farmers & Merchants 
Bank v. German Nat. Bank, 50 Neb. 229; Veith wv. Ress, 
60: Neb. 52; Murphy v. Fidelity Mut. Fire Ins. Co., 69 Neb. 
489; 34 Cyc. 125. 

«As the plaintitfs were then minors they did not have 
capacity to make a valid or binding waiver of any of their 
legal rights, and, if it were necessary to give them notice 
before the guardian could be legally appointed, then such 
appointment was invalid. Connsel’s contention that snch 
notice to them was required is based upon section 1661, 
Rey. St. 1913, which provides that the court may appoint 
a guardian for a nonresident minor “after notice given: to 
all persons interested, in such manner as the court shall 
order, and after a full hearing and examination.” In 
their brief counsel for plaintiffs say that in Davis v. Hud- 
son, 29 Minn. 27, “it was held, under a statute identical 
with ours, that the court could’ not exercise its juris- 
diction until the provision respecting notice had been 
complied with;” and that “the manner of notice is.com- 
mitted to the discretion of the judge, but some notice is in:” 
dispensable.” This is the principal authority relied 
vpon to sustain plaintiff’s contention, but neither in this 
case, nor in any other that we have been able to find, in- 
volving a like statute, is it said that such notice must be 
given to the nonresident minors themselves. The record 
of the guardianship proceedings under consideration in 
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the Davis case did not show that notice had been given to 
any one, but the conrt held that, “the records being silent 
upon the matter of notice of the application for such ap- 
pointment, such notice is presumed in a collateral pro- 
ceeding,” and the guardian’s sale was sustained. 

In a later case, Aurtz v. St. Paul & D. Rk. Co., 48 Minn. 
339, the same court passed flirectly on the identical ques- 
tion under consideration. In that case the plaintiffs were 
minors residing in Wisconsin with their mother and owned 
land in St. Louis county, Minnesota. Their next of kin 
were their mother and a married sister. The mother ap- 
plied to the probate court of St. Louis county for letters 
of guardianship. Notice was served on the married sister 
personally, and the court held that the mother had notice 
ly being herself the petitioner. It was contended that, 
as no notice was given to the minors theniselves, the ap- 
pointment of the gnardian and the sale of the minors’ 
property made by her as such were void. In the opinion 
it is said: 

“Notice of the hearing for such appointment is not a 
constitutional prerequisite to the jurisdiction to name a 
guardian. Appointing a guardian deprives no one of his 
property, and does not change or affect the title of: it. 
Letters of guardianship are merely a commission which 
places the property of the ward in the care of an officer 
of the court as custodian, and in its effect is not essen- 
tially different from the appointment of a receiver, or 
temporary administrator, a jurisdiction which can be 
and frequently is exercised before service of any, process. 
The matter of notice of an application for the appoint- 
ment ef a guardian is, therefore, purely a matter of stat- 
tory ‘requirement. soe 8 The statute clearly com- 
mits it to the sound discretion of the judge to decide how 
and in what mauner notice shall be given, and to fix the 
kind of notice most likely to serve the ends of justice, and 
protect the interests of the infauts. Similar provisions in 
similar statutes are quite common, and it is agreed, with 
one accord, that the purpose is to give notice to relatives 
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or next of kin who are naturally interested in the infants 
or their estates, so as to give them an opportunity to at- 
tend, if they desire, for the purpose of giving the probate 
court the requisite information as to the nature and value 
of the estate of the infant, and as to the propriety or im- 
propriety of the appointment, as guardian, of the person 
named in the petition. Underhill v. Dennis, 9 Paige, 202; 
White v. Pomeroy, 7 Barb. (N. Y.) 640; Ma parte Daw- 
son, 3 Bradf, Sur. (NX. Y.) 130. Notice to the infants is 
not the important or essential thing, for the very necessity 
for appointing a guardian for them arises out of the fact 
that they are incapable of managing their own estate, or 
of determining for themselves what is for their own in- 
terests. If they are of very tender years, and strictly 
non sui juris, notice to them would be an idle ceremony, 
and utterly useless. Hence we conclude that the notice 
contemplated by statute does not necessarily require or 
include notice to the infants themselves, but that it is 
left to the sound discretion of the probate judge to order 
such notice to persons interested as natural guardians 
and next of kin as he shall deem most likely to inform 
them of the application, and thus, through their attend- 
ance, advise him of the extent and condition of the in- 
fants’ estate, and of the expediency of the appointment 
prayed for.” : 

We have quoted thus at length from the opinion in said 
case because the reasoning and conclusion therein ap- 
pear to be sound and right and meet with our approval. 

We therefore hold that the failure to give notice to 
plaintiffs in the case at bar of the application for the ap- 
pointment of a guardian to take charge of their property 
in Nebraska did not render such appointment void and 
make it subject to collateral attack. As this is the only 
defect pleaded, which is relied upon, it follows that this 
conclusion is decisive of the case, and other questions 
discussed in the briefs will not be considered. 

We find no prejudicial error in the record, and the 
judgment of the trial court is therefore AFFIRMED. 
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1. Chattel Mortgages: Trust Funps. Where a bank, with knowledge 
of prior mortgage indebtedness on personal property, takes a 
mortgage thereon, it being agreed between the mortgagor, the 
owner of the property, and the bank that the property is to be 
sold and the proceeds deposited in such bank, and out of the 
proceeds the bank shall first pay the prior mortgage indebted- 
ness against the property, held that, upon deposit of the proceeds 
of the property in such bank, the bank becomes trustee of the 
fund and holds the same in trust for the prior mortgagees; and, 
in an action in equity by one of the prior mortgagees to subject 

‘‘the trust fund to the payment of a balance due on one of the 

_ prior mortgages (the proceeds of the property being sufficient to 

_ pay the entire prior mortgage indebtedness against it), the fact 
that the bank had applied a part of the trust fund in liquidation 
of the mortgagor's indebtedness to the bank by his direction be- 
fore or at the time of the application, thereby reducing the trust 
fund to an amount insufficient to pay the prior mortgages, would 
not constitute a defense to such an action; held, further, that 
the relation of debtor and creditor did not exist between the 
mortgagor and the bank, except as to any amount remaining 
after the payment of the prior mortgages, and that the bank 
must restore so much of the trust fund as is necessary to pay the 
balance due the prior mortgagee bringing the suit. The prin- 
ciple stated in Altcr v. Bank of Stockham, 53 Neb. 223, that 
“where a mortgagor of chattels converts the same into cash, at 
their full value, and deposits the money with his agent, who. has 
notice of the mortgage lien, an action will lie at the suit of the 
mortgagee against such agent, for the proceeds of such prop- 
erty,” followed. ; , 


2. Evidence examined, and held to sustain the judgment of the trial 
court. : 


AppEAL from the district court for Richardson county: 
Joun B. Rarer, JupGe. Affirmed. 


Dort, Cain & Dort, for appellant. 
Lambert € Armstrong, contra. 


Heard before Morrissey, C.J., FranspurG and Ross, 
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Dickson, District Judge. 

In October, 1919, W. D. Elmore purchased from W. H. 
Powers 26 head of ‘steers at the agreed price of $3,570.25, 
and purchased from J. D. Roliff 20 head, for which he 
ugreed to pay $2,551.25, and gave them his notes secured 
by mortgages on the cattle. Powers sold his note and 
mortgage to the appellee, Farmers State Bank of Stella, 
and Roliff sold lis to the Bank of Steinauer. Neither 
mortgage was placed on record. The-cattle were fed by 
Lilmore at Humboldt until the last days of December, and 
were then shipped by him to Kansas City and sold for 
$7,150. The appellant bank received of the proceeds 
$7,100, which it placed to the credit of Elmore. During 
December Iclmore became indebted to the appellant bank 
in the sum of $1,190.91, and about the 23d of December 
gave the bank his note and secured it by a chattel mort- 
gage on the cattle purchased from Powers and Roliff, it 
being agrced that the cattle should be shipped and the 
proceeds deposited in the appellant ‘bank, and out of the 
proceeds Elmore’s indebtedness to the bank would be 
paid; the bank, however, agreed that it would first pay 
the mortgage debt against the cattle. The note given by 
Elmore to the appellant bank was to take up certain 
checks given principally for feed, which the bank: had 
carried as cash items and overdrafts, and was taken more 
as a matter of form than as security, the bank seemingly 
relying on the assurance of Elmore that he would be able 
to take care of his indebtedness to the bank out of the 
proceeds of the cattle when sold, as he had dovie on other 
occasions. There was an unusual delay in getting cars, 
and in the mean time the price of cattle dropped from 
$2 to $3 a hundred pounds, an unexpected happening, and 
the proceeds were insufficient to pay the purchase-price 
mortgages and El]more’s indebtedness to the appellane 
bank. 

The real question involved is whether the appellant 
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bank, when it took its mortgage on the cattle, had knowl- 
edge of the existence of the purchase-price mortgages, or 
notice of facts sufficient to impute notice to it of them. 
If it had, the judgment of the lower court is right. 

There is little, if any, controversy as to what was said 
at the time of giving the mortgage to the appellant bank. 
KImore, responding to the question, “Did you tell them 
how much you owed on the cattle?’ answered, No, sir.” 
Dying asked the further question, “Anything said about 
your having given a mortgage on the cattle?” he said, 
“Nothing, only the time I signed that mortgage, I told 
him the paper on the cattle must be paid first, whichever 
i said.” And again, on rebuttal, referring to the chattel 
mortgage note, he said: “When I went to give them the 
note, they drew out the note, before I seen (signed) it, 
I says to them, I says, now, boys, these cattle have got to 
be settled for first.” Glenn D. Jenkins, one of the officers 
of the appellant bank, referring to the conversation with 
Klmore at the time of the giving of the bank’s mortgage, 
said: “Well, there was nothing said except as he went 
to sign the note, he said to us, he says, now of course there 
is a mortgage against those and that will have to be paid, 
but there will be plenty of money.” Otto Kotouc, an- 
other officer of appellant bank, when asked, “What did 
Elmore say relative to there being a first mortgage on 
these cattle at that time (referring to the time of giving 
of the note)?” answered, “Just as we were drawing up 
the note, why he said that there was a mortgage against 
the cattle, and of course that would have to be paid 
first.” J. M. Wright, cashier of the appellee bank, testi- 
fied that, at the time he went to Humboldt to take up with 
the appellant bank the matter of the payment of the 
check given by Elmore in settlement of the Powers note, 
Mr. Linn, an officer of the appellant bank, said: “He 
knew there was a mortgage on the cattle, but did not 
know where it was at.” These questions and answers 
fairly reflect the evidence on the question of the bank’s 
knowledge of the existence of the purchase-price mort- 
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gages on the cattle. © 

As showing the agreement between Elmore and the ap- 
pellant bank concerning the payment of the mortgage in- 
debtedness on the cattle, Glenn D. Jenkins, an officer of 
the bank, testified on cross-examination as follows: “Q. 
You understood you were to take what he owed you irre- 
spective of what the first mortgage might be, did you? 
A. No, sir. Q. You understood, then, that the mortgage 
was against—incumbrance had to be first paid? A. We 
understood that there was a mortgage against it; yes, sir. 
(2. And you understood also that it should be paid out 
of the proceeds before you would get yours, didn’t you? 
A. Yes, sir; we did.” 

As to what happened after the cattle were sold and the 
money received by the appellant bank, there is practically 
no dispute. Elmore accompanied the shipment to Kan- 
sas City, and returned by way of Stella, and advised the 
appellee bank of the shipment of the cattle and the 
amount received therefrom, and that the money had been 
aeposited in the appellant bank, and on that day, Decem- 
ber 31, gave to the appellee bank his check for $2,602.27, 
drawn on the appellant bank, in payment of the Powers 
mortgage. The appellant bank refused payment of this 
check January 7, and the next day Mr. Wright, cashier of 
the appellee bank, went to Humboldt and took the matter 
of the payment of this check up with the appellant bank. 
At this time Elmore had to his credit in the appelant 
bank $1,362.50, aud this amount Mr. Wright obtained on 
the check of Elmore, the bank having previously charged 
to Elmore’s account a check of $3,643.95 given by him in 
payment of the Roliff mortgage, together with other items 
of indebtedness (notes and checks), leaving the stated 
. balance. Among the items that the appellant bank had 
charged to the account of Elmore was a note amounting 
to $538.35. This note had been given prior to the giving 
of the second mortgage note, and was secured by other 
personal property still in the possession of Elmore, and 
the bank arranged with Elmore to carry this note, and 


Oo 
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later sent $522 of the $538.35 to apply on the debt of the 
appellee bank, which reduced its indebtedness to $720.80. 

The appellant claims that the appellee knew and per- 
mitted the sale of the cattle, thereby waiving its lien. 
The only evidence tending to show that the appellee bank 
had any knowledge that the cattle were to be shipped was 
‘such an allegation in its original petition. This was 
sworn to by the cashier of the bank, Mr. Wright. In cx- 
planation of this he says that, upon learning of the alle- 
gation, he called Judge Lambert’s attention to it, and 
that an amended petition,.omitting the allegation, was 
filed. Wright testified positively, as did Elmore, that the 
appellee bank had no knowledge the cattle were to be 
shipped, and both say that the first knowledge the bank 
had of the shipment and sale of the cattle was when EI- 
more returned from Kansas City to Stella. 

This is an action in equity brought to subject the pro- 
ceeds of the cattle deposited in the appellant bank to the 
payment of the balance due to appellee. The appellee had 
judgment in the court below for the balance due on the 
Powers note and mortgage, which: the appellant seeks to 
reverse in this court, contending that it had no notice of 
the appellee’s mortgage, and no notice of any lien or of 
any trust in or upon the proceeds of the cattle deposited 
in its bank. From the record in this case it is undisputed 
that the appellant bank knew, when it took its mortgage 
from Elmore, that the cattle were mortgaged. Its officers 
say that Elmore told them of “a mortgage” or “one mort- 
gage.” It made no inquiry as to who held the mortgage 
incumbrance or the amount thereof; it made no effort 
whatever to ascertain the facts relative to the incum- 
brance; such information as it had would have put an 
ordinarily prudent man upon inquiry, which, if followed 
up, would have disclosed the mortgage indebtedness 
against the cattle. The law charged the bank with all the 
knowledge that it could have obtained had it made inquiry 
of Elmore as to the incumbrance on the cattle. Yet, the 
bank elected to take the mortgage without further investi- 
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gation or inquiry, which convinces us, as it undoubtedly 
did the trial court, that the appellant bank had notice of 
the purchase-price mortgages, or notice of facts sufficient 
to impute notice to it of the existence of those mortgages. 
When Elmore said, “Now, boys, these cattle have got to be 
settled for first,” the bank knew he had not paid for the 
cattle, that he still owed for them, and that they were - 
mortgaged for all or part of the purchase price; hence, 
no further inquiry by the bank. He was a customer of 
the bank; it knew his financial standing; knew whether 
Gr not he could purchase and pay for 50 head of cattle; 
knew whether the cattle were paid for or not; knew 
whether he could buy without giving security on the 
cattle. The bank knew, or could have known, the facts. 
Jf it did not know and failed to make inquiry, it should 
not now complain of want of knowledge. It accepted the 
mortgage more as a matter of form than as security. It 
had advanced, at previous times, money to Elmore before 
shipment for the same purpose. It relied, not upon its 
chattel mortgage, but upon Elmore. It had been assured 
that there would be sufficient money to pay the mortgage 
indebtedness from the cattle and the amount due the 
bank, and relied upon his statement then, as it had before. 
Wad there been no slump in the eattle market, the cattle 
would have brought sufficient money to pay, not only El- 
inore’s indebtedness to appellant bank, but also the pur- 
chase-price mortgages, and there would have been no law- 
suit. 

The bank having knowledge of these purchase-price 
mortgages, and having received the proceeds of the mort- 
vaged cattle under an agreement with Elmore to first pay 
the mortgage debt against the cattle, made the bank a 
trustee of the proceeds for that purpose. While the legal 
title to the proceeds of the mortgaged cattle was in EI- 
more, the equitable title thereto, or so much thereof as 
was necessary to pay its mortgage, was in the appellee, 
and the appellant bank’s application of a part thereof in 
liquidation of Elmore’s indebtedness by his direction be- 
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fore or at the time of application, leaving an insufficient 
amount to pay appellee’s mortgage, would constitute no 
defense to an action in equity brought to subject this 
trust fund to the payment of that mortgage. The pro-. 
ceeds: being sufficient to pay both purchase-price mort- 
gages, the bank must restore so much of the trust fund as 
is necessary to pay the balance due the appellee. The 
relation of debtor and creditor existed only as to what 
money remained after the purchase-price mortgages had 
been paid. The record in this case brings it within the 
rule announced in -tlter v. Bank of Stockham, 53 Neb. 


opoye 


a=), 


The judgment of the lower court is sustained by the 
evidence and is ‘ 


‘ 


AFFIRMED. ° 


Perer HOLMBERG, APPELLEE, V. AUGUSTA HOLMBERG, AP- 
PELLANT. 
Fitep Jury 20, 1921. No. 21555. 


1. Divorce: AnraTeEMENT. Where a divorce was granted and one of 
the parties died before the expiration of six months thereafter, 
such divorce decree never became effective, and as to such 
divorce the action abated. 


: Atimony: DEsaTH Or Party. In such action, where, as a 
part of the decree, alimony was allowed and fully paid before 
the death of the party, the alimony judgment was not affected by 
the death of the party, and the court has no power to vacate the 
judgment or dismiss the action. 


AppeaL from the district court for Douglas county: 
ArrHtr C. WAKELEY, JUDGE. Affirmed. 


Lambert, Shotwell & Shotwell, for appellant. 
John W. Battin, contra. 


Heard before Lerrox, Day and Drax, JJ., Goop and 
Raper, District Judges. 
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Rapgr, District Judge. 

Peter Holmberg, plaintiff, filed in the district court for 
Douglas county a petition for divorce against his wife, 
Augusta Holmberg. Summons was duly served on the de- 
fendant, and she appeared and filed an answer and cross- 
petition. The cause was tried, and on October 24, 1919, 
a decree of divorce was entered in favor of plaintiff, with 
an award of $450 alimony and $50 attorney’s fees for de- 
fendant, which sums plaintiff paid on the day the decree 
was entered, and the defendant received the same. 

The plaintiff, Peter Holmberg, died on the 12th day of 
December, 1919, before the divorce became operative 
under section 1606, Rev. St. 1913. Afterwards, and with- 
in six months from the date of the decree, the defendant 
filed a petition in the case, asking that the decree of 
divorce be vacated and action dismissed. A hearing was 
had on this petition, and the court found against defend- 
ant and refused to vacate the divorce decree or dismiss 
the action.. From this order she appealed. 

It is the contention of the appellant that, after the 
entry: of a decree of divorce, the status of the proceed- 
ings, within six months, is that of a pending action ‘and 
abates on the death of either party. Under section 1421, 
Rey. St. 1913, “All actions and suits which may be pend- 
ing against a deceased person at the time of his death 
may, if the cause of action survives, be prosecuted to final 
judgment, and the executor or administrator may be ad- | 
mitted” as a party to such proceeding. The general 
rule in the United States is that. a suit does not abate on 
the death of either party after a verdict or decision by the 
court, or of entering of an interlocutory judgment, when 
the cause of action survives. But where the cause of 
action does not survive, the action abates as if the death 
had occurred before the verdict or interlocutory judgment 
or decision, unless saved by a statute. 

An action for divorce does not survive. The purpose of 
the action being to dissolve the marriage relation, and 
that relation being dissolved by death, the proceedings 
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after the death of one of the parties would be useless and 
of no avail. Whcre, however, property rights are in- 
‘yolved and a judgment for alimony or determining the 
separate property rights between the parties has been had 
in the case, the cause generally will survive as to such 
matters. 1 C. J. 208, sec. 404; 1 R. C. L. 39, see. 35. 

The alimony judgment having been duly entered was 
yalid, and, as it was at once satisfied, it is at an end, and 
the court is without power, in a proceeding like this, to 
modify, vacate, dismiss, or expunge it. There is nothing 
there to abate or revive. 

Section 1606, Rev. St. 1918, provides that the decree of 
divorce shall not become operative for six months after 
trial and decision, except for purpose of review or appeal, 
and if no such proceedings have been instituted the dis- 
trict court may at any time within six months vacate or 
niodify its decree. The cause of action for divorce not 
surviving, it abated at the death of the husband. 

The ultimate purpose of the requested vacation of the 
divorce decree is to establish the defendant’s property 
rights as the widow of the deceased plaintiff in his estate. 
All the avenues are open for the determination of such 
rights in the proper courts, where all the parties affected 
can be heard, and in such tribunals she can establish her 
status as the widow of the deceased plaintiff. Chase ‘v. 
Webster, 168 Mass. 228; Matter of Crandall, 196 N. Y. 
127, 17 Ann. Cas. 874; Estate of Seiler, 164 Cal. 181, Ann, 
Cas. 1914B, 10938. . 

The action of the district court is 

AFFIRMED. 


FRANK ALBIN ET AL., APPELLEES, V. CONSOLIDATED SCHOOL 
DISTRICT, APPELLANT. 


Furep Jury 20, 1921. No. 21782. 


1. Constitutional Law: Eminent Domain: Norice. Chapter 244, 
Laws 1919, is unconstitutional for failure to provide for notice te 
the property owner of the time and place at which the apprais- 
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ers would meet for the purpose of making their assessment. 


2. Eminent Domain: ArpEAL: Watver. The proceedings being with- 
_. out jurisdiction, the owner did not waive his objection thereto 
‘by appealing from the award. 


‘3. Constitutional Law: Eminent Domain: Notice. Actual knowl- 
edge of the owner of the appointment of the appraisers under an 
unconstitutional act cannot operate as a substitute for notice 
required by due process of law. 


ArppwaL from the district court for Richardson county: 
Joun B. Raper, JupGe. Affirmed. 


John B. Barnes, Jackson B, Chase and John Wiltse, 
for appellant. 


Kelligar, Ferneau & Gagnon, contra. 


Heard before Mornissey, C.J., Day, DEAN, FLANSBUREG, 
Lerton and Rosr, JJ... ALLEN and Repicx, District 
Judges. 


Repick, District Judge. 

This is an action in equity brought by appellees to en- 
join the school district, appellant, from taking possession 
of a tract of five acres of land sought to be condemned 
for a school site under chapter 244, Laws 1919, and is 
submitted upon an agreed statement of the case, where- 
from it appears that on May 1, 1920, the school board 
having passed the required resolution declaring the neces- 
sity of appropriating the tract in question, filed its peti- 
tion in due form in the county court of Richardson 
county, reciting its inability to purchase the land by 
agreement with the owners, and asking that three free- 
holders of the district be appointed to assess the damages 
to such owners by reason of the taking. The county 
judge thereupon appointed three appraisers and ordered 
them to report for duty May 7, 1920, at 10 o’clock a. m. 
Notice of such appointment was served upon the ap- 
praisers May 3, 1920, requiring them to appear at the 
time stated, and to make their report thereafter in writ- 
ing on or before May 20, 1920. On May 8, 1920, there 
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was served upon appellees a writ, duly issued. under the 
hand and seal of the county judge, notifying them of the 
filing of said petition, and that “three appraisers which 
are appointed by the court will make report of the dam- 
ages sustained by the said Frank Albin and Ida M. Albin 
on or before May 20, 1920, and that said matter is set for 
hearing in the county court room, at Falls City, Nebraska, 
on May 20, 1920, at 1 o’clock p. m.” 

The appraisers, having taken the oath as required, made 
their appraisement, assessing the damages at $300 an 
acre, or $1,500. No notice of the time and place of meet- 
ing for the purpose of assessing the damages was served 
upon appellees, but it appears that they knew who the 
appraisers were, and were well acquainted with them, and 
learned that an appraisement had been made some time 
before May 20, the day set for the hearing; and on that 
day appellees each filed objections to the proceedings, 
alleging that their property was sought to be taken with- 
out due process of law, and that said act is unconstitn- 
tional. On the same day the school district filed its ac- 
ceptance of the appraisement and deposited $1,500 in 
court subject to order of appellees. At the hearing ap- 
pellees offered evidence that no notice had been served of 
the time and place of the assessment of damages, which 
was received on May 25, to which date the hearing had been 
adjourned. They also otfered evidence as to the interest 
of appraisers, and value of the land taken, to which ob- 
jection was sustained. The court thereupon overruled all 
objections of appellces, and in August, 1920, when ap- 
pellant was about to take possession of the land, this 
action was brought, resulting in a permanent injunction 
against the condemnation proceedings, and the school 
district appeals. 

The constitutionalitv of the act is attacked on the 
ground that it does not provide any notice to the land- 
owner of the time and place of meeting at which the ap- 
praisers will assess the damages, and therefore no op- 
portunity was afforded appellees to be heard upon that 
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question before filing of the report. The act in question, 
after providing for the filing of a petition with the county 
judge, proceeds as follows: 

“Section 3. Thereupon notice shall issue, under the 
seal of the county court, to the persons interested in the 
property sought to be taken, of the filing of the petition 
and of the time and place fixed for a hearing thereon. 
Such notice shall be served by delivering to each of the 
persons interested, when his rcsidence is known, a certi- 
fied copy thereof, and the service shall be proved by 
affidavit. * * * The heaving on the petition may not 
be had for at least ten days after the completion of 
sel vice. 

“Section 4. At the time the petition is filed, the 
county judge shall appoint three disinterested freehold- 
ers of the school district in which the real estate is sit- 
uated, who, after being duly sworn to perform the duties 
of their appointment with fidelity and impartiality, shall 
assess the damages that may be sustained by reason of the 
taking of the property and on or before the day set for the 
hearing file a report in writing with the county judge.” 

Section 5 then provides that upon payment of the 
amount of the appraisement the district may take imme- 
diate possession. And section 6 provides: “If the assess- 
ment shall not be satisfactory to the board, other and 
different appraisers may, on application of the board, be 
appointed to assess the damages.” 

It will be noted that the only notice required to be 
served upon the property owners is “of the filing of the 
petition and of the time and place fixed for a hearing 
thereon,” and that the appraisers are to be appointed at 
the time of the filing of the petition, an1 are to make their 
report assessing the damages to the property owners on 
or before the day set for the hearing. Neither the statute 
nor the notice fixes any time or place where the appraisers 
shall meet for the purpose of assessing the damages. 

The precise question for determination, therefore, is 
whether or not the failure of the statute to provide notice 
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to the owner of the meeting of the appraisers, and thus 
give him an opportunity to be heard before the filing of 
the report, renders the act obnoxious to section 3 of the 
Bill of Rights, providing: “No person shall be deprived 
of life, liberty, or property, without due process of law.” 
A precise definition of the term “due process of law” has 
not been attempted by the courts, and wisely so, by 
reason of the multifariousness of its application; but, al- 
though its limitations are not subject to accurate defini- 
tion, the courts are of one mind upon the proposition that 
in. a general sense it means the right to be heard before 
some tribunal having the jurisdiction to determine the 
question in dispute, and has its most complete and vig- 
orous application to proceedings in their nature judicial. 
The point in issue has been before this court a number 
of times, and. we will proceed to examine some of the 
cases relied upon to sustain appellee’s contention that the 
act is unconstitutional. 

The case of McGavock v. City of Omaha, 40 Neb. 64, 
was an action to recover damages for a change of the 
grade of the street. The charter of the city of Omaha, 
under which such change of grade was attempted to be 
made, required the appointment of appraisers to assess 
damages, and provided for an appeal from the award 
which should be the exclusive remedy, but contained no 
provision for notice to the property owner, with refer- 
ence to which legislation Harrison, J., remarked: 

“Here ‘is conferred the power and authority to one 
party to appoint or form the tribunal or body, take, hear, 
or examine the evidence, and assess the amount of recov- 
ery, without any notice to other parties concerned, or 
any provision for them being in any manner represented 
in the proceedings, and providing for an appeal from an 
adjudication of their rights about which they can have no 
knowledge, and making the remedy by appeal. exclusive. 
Can this be done? We are satisfied it is within the in- 
hibition of the provisions of the Constitution, ag an at- 
tempt to. appropriate or damage property ‘without due 
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process of Jaw,’ and will not bar parties of the right to. an 
action for the damages sustained, and the fact that the 
legislature has failed to provide for any notice cannot 
bar the right to compensation.” 

The court, however, as noted by Letton, J., in Hnter- 
prise Irrigation District v. Tri-State Land Co.,.92 Neb 
121, 143, restricted their holding to the proposition that 
in such case an action for damages would not be barred. 

In Wilber v. Reed, 84 Neb. 767, the validity of a portion 
of section 8605, Ann, St. 1907, was under consideration. 
By that section the city of Beatrice and others of its class 
were authorized to appropriate private property for the 
purpose of public parks, after providing for the appoint- 
ment of appraisers, and notice to the owners of the time - 
of making the assessment for damages, and contained the 
following: 

“At the next regular meeting of the council after such 
assessment, the council may vacate such assessment, if 
unjust, and, if so vacated, or in case of a failure to obtain 
the assessment, for any cause, the council by resolution 
may appoint other three assessors; and, in that case, 
such new assessors shall, on the day following their ap- 
pointment, without further notice, meet at the place 
fixed by the ordinance for meeting of the assessors, and 
* # * ‘shall proceed as provided for the first board of 
appraisers.” 

The matter proceeded to the point where the appraisers 
met for the purpose of making their appraisemént, when 
they were restrained by an order of the district court. 
Subsequently the restraining order was dissolved, and 
the council proceeded under that part of the section 
above quoted to appoint three other appraisers, who made 
the appraisement, and thereafter plaintiff brought the 
action to enjoin the officers of the city from taking posses- 
sion of the property upon the ground that quoted portion 
of said section was unconstitutional in failing to provide 
notice to the property owner of the time and place of 
meeting of said appraisers, and such was the holding of 
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the court; citing People v. Tallman, 36 Barb, (NX. Y,) 222, 
Rathbun v. Miller, 6 Johns. (N. Y.) *281, and other cases. 
_ ‘Bhese cases are sufficient to show that this court is 

committed to the proposition that, before the property of 
# citizen may be taken for public use under the power of 
eminent domain, the owner is entitled to such notice of 
the proceedings as will give him an opportunity to be 
heard upon the questions involved. 

For the purpose of determiuing the legislative interpre- 
tation of “due process of Jaw,’ we have examined the 
other enactments on the subject of eminent domain as 
contained in the Revised Statutes of 1913, and find 
that, in 23 out of 25 such enactments, notice to the prop- 
erty owner of the time aud place of the meeting of the 
appraisers is required, either by specific direction or by 
reference to other enactments where such uotice is re- 
quired. It is contended, however, by the appellant that 
the provision for the issuance of notice by the county 
court satisfies the requirement of due process of law. It 
has been held that the appraisers in condemnation pro- 
ccedings, in determining the value of the property taken, 
or the amount of damages, exercise judicial functions 
(fu ve Appraisement of Omaha Gas Plant, 102 Neb. 782) ; 
in other words, that upon this question the proceeding is 
in its nature judicial, and therefore, in determining 
whether or not the notice provided is sufficient, the prin- 
ciple governing such proceeding should govern. 

The notice in question advised the property owner that 
w petition was filed, and appraisers appointed May 1, and 
that the hearing on said petition would be had May 20. 
In the meantime the appraisers had taken the oath, de- 
termined the question of damages, all without notice to 
the property owner until the report was filed, not later 
than the day of hearing. We are unable to perceive how 
this can be looked upon ag due process of law. The prop- 
erty owner, when he comes into court on.the day of hear- 
ing, finds the only question upon which he has a right to 
- be heard at all already determined, and the only remedy 
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afforded him is an appeal, to get the benefit of which he 
must give bond, and probably incur the expense of em- 
ploying counsel. I‘urthermore, what is this hearing to 
which he has been invited? Certainly not upon the 
question of damages which shall be awarded him, : be- 
cause the act confers no authority upon the county judge 
or court:to alter the appraisement in any way. In fact, 
the only peril in which the appraisement stands is of being 
rejected by the school board, a right granted it by section 
6 of the act in case the assessment is not satisfactory; 
while, if satisfactory, section 5 merely requires the board 
to signify its acceptance thereto in writing, and deposit 
the amount thereof in court, when a fee-simple title will 
vest in ‘the district. The only matters upon which the 
owner can be heard are those referred to in section §&, 
i. e., where more thau ten acres are sought to be taken, or 
where the property constitutes an orchard, garden, or 
public park, or, if outside the corporate limits of a city 
or village, where it lies within 20 rods of a residence with 
no highway intervening. In the respect now under dis- 
cussion the act is not unlike one which should provide 
that, in all actions brought before a justice of the peace, 
the defendant should have notice of the hearing, but that 
judgment should be rendered for the plaintiff, from which 
the defendant might appeal. If the analogy is perfect, 
we hardly think it would be contended that such a pro- 
ceeding constituted due process of law. 

The case of Sterritt v. Young, 14 Wyo. 146, contains a 
very full and learned discussion of this question, citing a 
number of cases in support of their conclusion, among 
others Stuart v. Palmer, 74 N. Y. 183, quoting from the 
opinion of Earl, J.: “I am of opinion that the Constitu- 
tion sanctions no law imposing such an assessment, with- 
out a notice to, and a hearing or an opportunity of a 
hearing by, the owners of the property to be assessed. It 
is not enough that the owners may by chance have notice, 
or that they may as a matter of favor have a hearing. 
The law must require notice to them, and give them the 
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right -to a-hearing and an opportunity to be heard. Lt 
matters not, upon the question of the constitutionality of 
such a law, that the assessment has, in fact, been fairly 
apportioned. The constitutional validity of the law is to 
be tested, not by what has been done under it, but ‘by what 
nay, by.its authority, be done.” 

McGavock v. City of Omaha, 40 Neb. 64, is also cited. 
The case is on all fours with the one at bar and involved 
the validity of a statute under the power of eminent 
domain. See, also, People v. Tallman, 36 Barb. (N. ¥ +) 
222, Anderson v. Tuberville, 46 Tenn. 130, Dodd v. Hart, 
8 Del. Ch. 448, and Burns v. Multnomah Re. Co., 15 Fed. 
Rep. 177. The last two cases are cited by appellant, but 
they hold the reverse of his contention. 

For the purpose of sustaining the constitutionality of 
the statute in question, appellant cites the case of Bran- 
son v, Gee, 25 Or. 462, a case, strictly speaking, referable 
to the police power, rather than power of eminent domain. 
The statute permitted the road supervisors to enter upon 
private property adjoining the road and take therefrom 
gravel and materials for the purpose of making repairs, 
and provided that the owner might file his claim with the 
county court and have his damages assessed. The action 
was brought against the road supervisors, and the court 
held that the remedy of the plaintiff was that provided 
by the statute, and, the proceedings being instituted by 
the state, no notice was required before the taking, and 
that the remedy to the property owner was adequate. In 
Hood River Lumbering Co. v. Wasco County, 35 Or. 498, 
however, the court held that a statute providing for the 
taking of private property under the power of eminent 
domain containing no provision for notice to the owner is 
void; and Judge Bean distinguishes the case of Branson 
v. Gee, supra, remarking: 

“The decisions of this court upon the validity and con- 
stitutionality of acts providing for the assessment of 
property and levy of taxes for general purposes, or for 
assessments for opening or improving streets in munici- 
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palities, or the laying of sewers, or.the taking of material 
by road supervisors for the repair of public highways, 
are not authority in the present case, except in so far as 
they may illustrate the application of the doctrine of due 
process of law to a given state of facts. * * * It was 
held in these cases that the city charters were constitu- 
tional and valid, although they made no provision for 
notice to the property owners; but this holding was ex- 
pressly put upon the ground that ‘the city is a miniature 
state—the council is its legislature, the charter is its con- 
stitution ; and it is enough if, in that, the power is granted 
in general terms, for, when granted, it must necessarily 
be exercised subject to all limitations imposed by ‘consti- 
tutional provisions, and the power to prescribe the mode 
of its exercise is, except as restricted, subject to the 
legislative discretion of the council.’ Mr. Justice Brewer, 
in Paulson v. Portland, 149 U.S. 38.” 

The failure to distinguish between the police power, the 
power of taxation, and the power of eminent domain, has 
led to some confusion in the cases upon the question of 
due process of law, as was noted by Post, C.J., in Chicago, 
B. & Q. R. Co, v. State, 47 Neb. 549, 565. Such distinc- 
tions are thoroughly pointed out and discussed in 20 C, J. 
517, sec. 5, consideration of which will explain many of 
the cases holding that notice to the property owner af- 
fected may be implied; for example, Hnterprise Irriga- 
tion District v. Tri-State Land Co., 92 Neb. 121, which 
was a case involving the exercise of the police power, and 
State v. Several Parcels of Land, 83 Neb. 13,.a tax case. 

The case of Buchiwalter v. School District, 65 Kan. 603, 
also cited by appellant, was an action in ejectment against 
the school district, which by mistake had built a school- 
house upon the land of plaintiff. A statute covering such 
situations permitted the district to apply to the county 
judge to appoint freeholders to appraise the value of the 
land, and thereupon title should vest in the district, but 
omitting to provide for notice of such application to the 
owner.. It was held that ejectment could not be main- 
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tained, that compensation need not be made before the 
taking, but that the owner was not bound by the amount 
of the assessment, and might either appeal therefrom, or 
bring an action to recover the value of the land; ‘the 
court saying (p. 607): 

“Notice to the citizen of the taking of his property for 
a public purpose is of no concern to him, for the right to 
take exists, independently of .notice. -It is only when 
compensation for such taking comes to be considered that 
the owner of the condemned property becomes interested, 
und only of. proceedings to.determine that question is he 
entitled to notice, for upon that question only has he a 
right to be.heard. -The taking precedes the assessment. of 
damages. The title passes. upon the taking of the ‘Prop: 
erty.” 

It seems to us that a distinction may. be made.. helween 
cases where the property has been. taken and improve- 
ments made upon it and the only question remaining: is 
the compensation to be paid the owner, and cases like the 
one at bar where the objection is made to the proceeding 
itself by which the land is sought to be condemned. In 
the former the court would be justified in holding that 
the requirement of due process of law was satisfied, while 
in the latter the proceeding should be required to confor 
to the Constitution. 

The last remark is also applicable to the case of Apple- 
ton v, City of Newton, 178 Mass. 276, where the land had 
been taken and water pipes laid therein before the bill in 
equity to remove the cloud upon the title caused by the 
recording of the condemnation proceedings had been filed; 
no notice of such proceedings to the owner being. pro- 
vided in the statute. However, that case is authority for 
the proposition: “It is enough if there is such a notice 
as makes it reasonably certain that all persons interested 
who can easily be reached will have information of the 
proceedings, and that there is such a probability as rea- 
sonably. can be provided for that those at a distance also 
will he informed.” The cases cited to support that hold- 
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ing fail to do so. fluling v. Kaw Valley R. & I. Co., 130 
U. S. 559, merely holds that notice by publication is suffi- 
cient to a nonresident owner, and Ifagar v. Reclamation 
District No. 108,111 U. 8. 701, McMillen v. Anderson, 95 
U.S. 37, and Davidson v. New Orleans, 96 U. S. 97, were 
all cases involving assessment of a tax. Iurthermore, 
it appeared that the proceedings were in December, 1889, 
and the plaintiff had notice of them as early as January 
1, 1890, by personal correspondence with the engineers in 
charge, and took no action until December, 1897; and the 
Lill might well have been dismissed on the ground of want 
of equity. In any event we cannot approve of the rea- 
soning in that case, which rests the validity of the 
statute upon the mere probability that the owner may 
have notice. 

The case of Lancaster v. Augusta Water District, 108 
Me. 187, also cited, merely holds that the owner is: not 
entitled to notice of the condemnation proceedings, but 
the statute provided for notice of the assessment of 
damages. 

The case of State v. Grand Island & W.C. R. Co., 31 
Neb. 209, is also relied upon by appellant. The railroad 
had taken possession of the Jand in question without con- 
denmation proceedings, and the owner called an inquest 
for the purpose of determining the, damages, as permitted 
by the act, before the county judge, and notice thereof 
was given to the railroad company, and this action was an 
original application for mandamus to compel the com- 
pany to deposit the damages so found with the county 
court. The statute in question provided for ten days’ 
notice to the property owner of the assessment, but did 
not provide for any notice to the railroad company in 
case the owner initiated the proceedings, and the court 
held, as it appeared from the record that notice was 
given to the railroad company, it was sufficient. The pro- 
ceeding in that case was a statutory substitute, however, 
for an ordinary action for damages, and was a judicial 
proceeding, and the notice given was all that was re- 
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quired in such cases to constitute due process of law. 

In St. Joseph v. Geiwitz, 148 Mo. 210, also cited, the 
summons issued in the proceedings notified the owner that 
“on the day therein named commissioners would be ap- 
pointed” to assess the damages. In the instant case the 
notice given was that the appraisers had been appointed 
and would file their report on or before May 20. The. 
distinction seems obvious. 

Appellant claims notice was waived by appellee’s actual 
knowledge of the proceedings and by taking an appeal 
from the award. We think no act of appellee could 
uperate to give vitality to an unconstitutional statute, any 
more than consent may confer upon a court jurisdiction 
which the Jaw has not conferred. The entire proceedings 
are void for want of jurisdiction. Of course, if appellee 
had accepted the award, he could not be heard. to object, 
but in such case the title of appellant would rest upon the 
estoppel, rather than the statute. Abney v. Clark, S87 
Ia. 727. 

Appellant refers to five other statutes to which it is 
claimed the same objection as urged here applies. Only 
three of them are, apparently, defective, and we do not 
deem it necessary to discuss them, as all other acts we 
have examined provide for notice, and the fact, if true, 
that our holding invalid the act under consideration 
would affect other statutes should not deter us from de- 
claring the law in the instant case. 

We are constrained to hold the act unconstitutional, 
and therefore the judgment of the district court is right 
and is 

AFFIRMED, 

ALpricH, J., dissents. 

DEAN, J., dissenting separately. 

The present case does not present a controversy between 
private persons. It is a controversy between private per- 
sons and a consolidated rural school district, an arm of 
the sovereign government that functions under its au- 
thority, whose officers are charged with the responsibility 


=I 
we) 
bo 


NEBRASKA REPORTS. [Vor. 106 


Albin v. Consolidated School District. 


that pertains to the elementary education of the youth of 
the district. It is conceded that plaintiffs were without 
actual notice of the appointment of the appraisers until 
three days thereafter, namely, May 3, 1920. 

The point that plaintiffs stress the most is technical. 
They argne with great force that they were not formally 
notified of the time when nor the place where ‘the ap- 
praisers were to meet. Questions pertaining to the value 
of the land and to the damage suffered, if any, are treated 
as of no concern, but firm reliance is placed upon the 
failure of formal service of notice. 

The same principle is involved in McGavock v. City of 
Omaha, 40 Neb. 64. In that case, as here, the question of 
notice was involved, and we held: “A notice must be 
given by a city of proceedings to assess the damage to 
property which will be caused by a proposed change of the 
grade of a street in said city and of the time and place 
where the appraisers appointed for the purpose of assess: 
ing such damages will meet, in order that the ownev,of | 
the property so damaged may have an opportunity, to be... 
_heard in his own behalf. 7 * * If the notice is not 
given, the appraisement proceedings will not exclude the 
party of any remedy, but such party may commence an 
action at law to recover damages caused by such change 
of grade to property of which he or she is the owner.” 

Plaintiffs had an adequate remedy at law. As in the 
McGavock case they were without notice, but their remedy 
was to “commence an action at law to recover damages,” 
if any, they suffered beyond the amount of the appraised. 
value. If plaintiffs’ remedy at law was adequate, further 
inquiry, under the weight of authority hereinafter noted, 
should cease with respect to the constitutionality of the 
act. 

Pawnee County v. Storm, 34 Neb. 735, is in point. The 
opinion is by Maxwell, C.J. That case had to do with 
the location of a public highway over the land of a non- 
resident owner. The usual statutory notice was pub- 
‘lished. The owner, as in the present case, was without 
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actual notice of the proceeding until after the time for 
filing claims for damages had expired. The court held 
that the right of the owner to compensation was not for- 
feited, and that he might recover the value of the land so 
taken within a reasonable time after he had actual 
notice. The remedy there pointed ont would doubtless 
require the owner to file a claim with the county board, 
though the opinion is silent on that point, and it is pre- 
sumed that body would do its full duty. In the present 
case plaintiffs forfeited no property rights. ‘True, they 
could not be heard before the appraisers after the report 
was filed with the county judge, but plaintiffs were not 
remediless, as pointed out in the McGavock case and in 
the Storm case. 

In 2 Lewis, Eminent Domain (3d ed.) sec. 568, the 
Storm case is cited. The text reads: “In Nebraska it 
lias been held that, while notice by publication will give 
the tribunal jurisdiction and enable the land to be bound 
by its judgement, the landoavner, who does not receive 
actual notice of the proceedings in time to make his claim 
pursuant fo the published notice, may present it after- 
wards and will be entitled to have it allowed.” 

For other reasons plaintiffs are not in position to ques- 
tion the constitutionality of the act. The question. of 
value is not referred to in'the evidence, nor is it pleaded in 
the petition that the five-acre tract exceeded $1,500 iu 
value or that plaintiffs were damaged in excess of that 
sum. With respect to value they have pleaded only con- 
clusions. On this ‘point the petition reads: “Plaintiffs 
further allege that the defendants have deposited with the 
county judge the condemnation money and are now plow- 
ing said land preparatory to putting in fall wheat there- 
on, and if tlie, defendants are permitted to take possession 
of said tract of land they will suffer irreparable injury, 
for which they have no adequate remedy at law.” — 

In 21 R. C. 1. 440, sec. 5, it is said: “It is a well- 
settled rule that legal conclusions are not to be pleaded, 
for it is the duty of the courts to declare'the conclusions, 
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and of the parties to state the premises. The allegation 
of a conclusion of law raises no issue, need not be denied, 
and its truth is not admitted by a demurrer to the com- 
plaint containing it.” Having failed to plead or to prove 
damages, plaintiffs cannot be heard to complain of the 
act on constitutional grounds. .Cram v. Chicago, B. & Q. 
R. Co., 85 Neb. 586, 228 U. S. 70. See note L. R. A. 
1917C, 142. It may be noted incidentally that the Cram 
case was affirmed on appeal to the supreme court of the 
United States. In the Cram case it is said: “Until de- 
fendant is shown affirmatively to have been injured, he 
cannot be heard to complain that the act under. which 
the suit is brought is unconstitutional.” 85 Neb:° 586. 
Unless this appears he has not been deprived of due 
process. 

In Cooley, Constitutional Limitations (7th ed.) 232, it 
is said: “Nor will a court listen to an objection made to 
the constitutionality of an act by a party whose rights it 
does not affect, and who has therefore no interest in de- 
feating it.” In Clark v. Kansas City, 176 U. 8. 114, Mr. 
Justice McKenna cites with approval the foregoing lan- 
guage of Judge Cooley, and adds: “We concur in this 
view, and it would be difficult to add anything to its ex- 
pression.” State v. Currens, 111 Wis. 481: “Statutes are 
not to be declared unconstitutional at the suit of one who 
is not a sufferer from their unconstitutional provisions. 
* # * We cannot set aside the acts of the legislature 
at the snit of one who, suffering no wrong himself, merely 
assunies to champion the wrongs of others.” In Welling- 
ton, Petitioner, 16 Pick. (Mass.) 87, the court, speaking 
by Shaw, C.J., say: “Where an act.of the legislature is 
alleged to be void, on the ground that it exceeds the limits 
of legislative power, and thus injuriously affects private 

rights, it is to be deemed void only in respect: to. those 
par ticulars, and as against those persons, whose rights are 
thus affected.” 

If plaintiffs were damaged in excess of $1,500 by the 
appropriation of their land, they should have so alleged 
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in plain and unmistakable language. Or if the tract, by 
reason of location or because of contiguity to other lands 
of plaintiffs, or for any other good and sufficient reason, 
caused them to be damaged in a sum exceeding that al- 
lowed by the appraisers, they should have’ pleaded the - 
‘facts. 

With respect to the judicial annulment of a legislative 
act, I adhere to the views expressed in the dissenting 
opinion in the nonpolitical judiciary case entitled State 
v, Junkin, 85 Neb. 1, 11, wherein the following authori- 
ties are cited: Cooley, Constitutional Limitations (7th 
ed.) 227; Professor Wigmore, 23 Am. Law Review, 719; 
City of Topeka v. Gillett, 832 Kan. 431; Ogden v. Saun- 
ders, 12 Wheat. (U. S.) *218; Hoover v. Wood, 9 Ind. 
296. , 

The delicate duty of declaring that a legislative act is 
void is an assumption of judicial authority that should 
not be exercised except upon the clearest grounds. An 
attack against an act of the legislature on alleged con- 
stitutional grounds should be the last resort of the liti- 
gant. To hold an act invalid should be the last resort 
of a court. When a litigant presumes to raise his hand 
against the validity of a legislative act he should. first 
plead facts showing clearly and affirmatively that his 
rights will be injuriously affected by an enforcement of 
the act. In the present case neither the equities nor the 
law are with the plaintiffs. In brief, it appears that a 
law has been declared unconstitutional at the suit of “a 
party whose rights it does not affect” and who “merely 
assumes to champion the wrongs of others.” A slender. 
judicial thread is it not upon which to hazard the validity - 
of a legislative act?. 
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JOSEPHINE NITZ ET AL., APPELLEES, V. WILLIAM WiDMAN, 
APPELLANT. 


Firep Juny 20, 1921. No. 21581. 


1 Wills: DEvist: Evmwence. Evidence examined, and held that. ‘the 
testator was, at the time of his death, the owner of ee land 
'+ devised. i 


: Construction. A devise to testator’s ‘daughter 

for life, and after her death in equal shares to her children; 

. Should be construed as referring to her children living at the 
time of the testator’s death, but subject to open and let in any 
after-born child or children coming into being before. the time 
appointed for distribution, unless a different intention is painiy 
manifested by the will. 


3. Partition: Lire Tenant. The owner of a life estate in a portion 
of a larger tract of land may maintain partition proceedings 
against a cotenant holding a fee-simple title. 


: Inrant DEviseeS. Minors may, by their next friend, join 
as plaintiffs in a partition proceeding, when, under the pro- 
visions of a will, and the conditions of the property devised, it is 
probably necessary in order to protect their interests from total 
loss. 


Appear from the district court for Saunders county: 
GEORGE I, Corcoran, JUDGE. Affirmed. 


B. Eb. Hendricks, for appellant. 
J. He. Barry, contra. 


Heard before Lerrox, Atpricu, Day and DEAN, JJ., 
SHEPHERD and Stewarr, District Judges. 


Srewarr, District Judge. 

In this opinion Josephine Nitz and her five children 
will be referred (o as plaintiffs, and William Widman as 
defendant. 

From a decree of the district court for Saunders 
county, declaring plaintiffs the owners of a share in cer- 
tain land in said county, occupied and claimed adversely 
by the defendant, and from an order for partition, the 
defendant appeals. 
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March 1, 1893, Joseph Widman and William Widman, 
father and son, purchased and took a deed to about 
629 acres of Jand in Sannders county, for the expressed 
consideration of $23,730, and gave a $10,000 mortgage 
on the Jand aud on 160 acres of land belonging to Joseph 
Widinan. February 12, 1917, Joseph Widman died, 
leaving a will, which has been duly probated, devising, 
among other things, a life estate in a. portion of said 
lands to Josephine Nitz, and then over to her children. 
On the date of testator’s death Josephine Nitz was the 
mother of five living, unmarried, minor  chfldren. 
Josephine Nitz instituted this snit in partition on her 
own behalf, and as the next friend of said children. All 
shares of other devisees have been conveyed to the de- 
fendaut. 

3y his’ cross-petitiou the defendant claims that about 
the year 1893 he had an agreement and a written con- 
tract for the purchase of his father’s half interest in said 
lands, whereby it was provided that defendant was to 
have a deed after payment of incumbrances then exist- 
ing, and the sum of $500 annually for ten years. De- 
fendant alleges that said written contract was lost or 
destroyed, that he has fully performed its conditions, and 
asks to have his title quieted to the whole tract. 

On this branch of the case, to entitle defendant to pre- 
vail, he must show by clear and satisfactory evidence that 
an agreement between him and his father was made, and 
that its conditions were fully performed by him. Kofka 
v. Rosicky, 41 Neb. 328; Peterson v. Bauer, 85 Neb. 405; 
O’Connor v. Waters, 88 Neb. 224; Moline v. Carlson, 92 
Neb. 419. 

Several witnesses testified, in substance, to having 
heard the testator say that defendant was to pay the 
incumbrances on‘the land and $500 annually for ten 
years, when he would get a deed; that defendant had 
fulfilled his contract and could have his deed if he would 
come and ask for it. Harry Widman, a brother of de- 
fendant, testified to heing present when his mother stated 
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in testator’s presence that attorney Gilkeson had drawn 
the contract, and that defendant should have his deed; ~ 
that the testator got mad and stuck the contract in the 
stove. For five years before the Jand was bought, the 
defendant, with one or the other of his brothers, farmed 
between 400 and 500 acres of land, starting with a team 
and wagon, the gift of his father. At the date of pur- 
chase, defendant testified he had in the bank between 
$6,000 and $7,000. He admits, on cross-examination, that 
1894 and 1895 were poor crop years, and that prices on 
farm products in 1896 were low. He has had the use 
of the whole tract since the spring of 1893. He produces 
receipts showing taxes paid by him fov 18 years, and 4 
checks for $500 each and one for $250 from defendant to 
the testator, dated in 1907, 1908, 1910, 1913, and 1914, 
which were received in evidence. It appears that such 
payments had been continued for about 18 years. [t is 
not shown who actually paid the notes or procured the 
release of the $10,000 mortgage, on maturity of final in- 
stalment, March 1, 1896. Defendant has made lasting 
improvements, found by the trial court to be worth 
$18,000. Testator made a will about 1901, and three 
others since that time, in which he devised the undivided 
half of the land in question. 

The record affords no light on defendant's failure tu 
get a deed from his father. They lived at no great dis- 
tance apart, and there is no suggestion of any estrange- 
ment between them, and no satisfactory explanation is 
given of the conduct of tlie testator in disposing by will 
of the lands claimed by the defendant. The provisions of 
the will gave the defendant about 120 acres of land, and 
half of the residue cf the estate, which, as shown by the 
order of distribution, was about $2,200. 

The will in question contained the following: 

“Third. I desire that my daughter, Josephine Nitz, 
and my son. Harry Widman, shall each have 40 acres out 
of the Jand which I own jointly with my son William, 
same to be of the average value of the entire tract, and I 
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therefore give and devise to said daughter and son forty 
acres each of said land. 

“BSonrth. The balance of my property, whether the 
same be real, personal or mixed, I give, devise and be- 
queath to my sons John and William, in equal shares.” 

“Sixth. Should my son William die before I do, then 
the part devised to him herein shall be divided in equal 
shares amoung my other children. The share and interest 
devised to ny daughter Josephine Nitz by this instru- 
ment shall descend to her during hev lifetime only, and 
after her death in equal shares to her children.’ 

“Seventh. J am not forgetting the children of my de- 
ceased danghter, Martha, but as they have had consider- 
able from my estate heretofore, | do not wish to make 
any further provision for them herein. This is also the 
reason no greater amounts are given to my son Harry, 
and my daughters Josephine and Emma.” 

Defendant contends that the minor plaintiffs are not 
entitled to unite with the life tenant in prosecuting the 
partition suit, because it is uncertain how many, if any, 
of them may survive the life tenant, who, also, may have 
given birth, at the time of her death, to other children 
who survive her. 

The recital of the will, “and after her death in equal 
shares to her -children,” contemplates the possibility’ of 
the birth of other children. The estate in remainder 
vested in the living children of Josephine Nitz at the 
date of the testator’s death, but subject to open and let 
in any after-born children of said Josephine Nitz in be- 
ing hefore the time appointed by. the will for distribu- 
tion. Webber v. Jones, 94 Me. 429; JfcLain v. Howald, 
120° Mich. 274; Forest Oil Co. v. Crawford, T7 Fed. 106; 
298k. C. L 265, sec. 242. 

The defendant further contends that the petition of the 
life tenant and the remaindermen by their next friend 
conferred no power upon the court to confirm the shares 
of the several parties, or to order partition. Under the 
will Josephine Nitz had a right to immediate possession 
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ot her portion of said land, and to maintain an action 
for its partition. She is a tenant in common with the 
defendant. The general rule now is that every cotenant 
may demand partition as a matter of right, however in- 
convenient or injurious it may be to make it, or whether 
the title of the parties be legal or equitable, if there is a 
present right of possession. 20 R. (. I. 743, sec. 27; 
Freeman, Cotenancy and Partition (2d ed.) sec. 455; 
Carneal v. Lynch, 91 Va. 114. 

Although the minor plaintiffs in this case had no 

present right of possession, they were proper parties, for 
the purpose of preserving and protecting their estate 
from the danger of total loss by reason of defendant’s 
right to contribution of plaintiff's proportion of the value 
of extensive improvements upon the premises. Section 
7588, Rev. St. 1913, provides: “The action of an infant 
must be brought by his guardian or next friend. When 
the action is brought by his next friend, the court has 
power to dismiss it, if it is not for the benefit of the in- 
fant; or to substitute the guardian of the infant, or any 
person, as the next friend.” Since the plaintiff Josephine 
Nitz had the right to maintain this proceeding, without 
the consent of said minors, the defendant cannot be heard 
to complaint that they are in court. By permitting the 
case to proceed on their behalf by their next friend, the 
court practically said it was for the minors’ benefit. Un- 
der the peculiar provisions of the will, and the attending 
conditions surrounding the property involved, we cannot 
say that the court was without power to order partition, 
as prayed, of the plamtiffs’ combined estates. In this 
case we are not unimindful of the provisions of section 
1652, Rev. St. 1913. 

The trial court doubtless anticipated that from a tract 
of upwards of 300 acres a partition could be made in 
kind, awarding plaintiffs their share in such proportion 
as to free it from charge for existing improvements, and 
also avert the costly expense attending sale, together 
with the necessity of protecting the estate in remainder 
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by a bond for a long period of years. 

An examination of authorities cited in defendant's 
brief discloses that they are either in harmony with the 
law as recognized in this opinion or that they are not 
applicable to this case. In the main they are to the 
effect that one of several tenants in common cannot, as 
against his cotenants, make a transfer by metes and 
bounds of a portion of the common Jand. 

By the will in this case, each devise was spread 
throughout the whole tract. It varied the quantity and 
character of estates created, but gave no particular or 
specific part of the land to any devisee. 

The judgment and order of the district court was right, 
and is 

AFFIRMED. 


CASES DETERMINED 
IN THE 
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PP. R. CARPENTER Vv. STATE OF NEBRASKA. 
Firep OcToser 14, 1921. No. 21931. 


1. Indictment: Practice of MEpicingE: NEGATIVING EXCEPTIONS IN 
Statute. The exceptions set forth in section 2724, Rev. St. 1913, 
as amended in 1919 (Laws 1919, ch. 190, title VI, art II, sec. 8), 
form no part of the description of the offense, and itis unneces- 
sary that they be negatived in an indictment charging a viola- 
tion of the medical practice act. 


2. Physicians and Surgeons: AcT REGULATING PRACTICE OF MEDICINE: 
VaLipiry. The statute regulating the practice of medicine is not 
~oid as discriminatory because it fails to provide that persons 
desiring to practice “Napropathy” may treat diseases without ex- 
amination. 


3. --———: Srate Boasakp ork HeaLtu: Duries. Unless so provided by 
the legislature, it is not incumbent upon the state board of health 
to furnish means for examining the qualifications of all persons 
desiring to treat patients by drugiess or other methods of healing 
for fee or reward, and to fai] to do so is not a denial of any con- 
stitutional right. 


New Metnops or Heaine. Neither the legisla- 
ture nor the state board of health can be expected to anticipate 
the inception of new methods of healing. 


Inror to the district court for Brown county: Rosertr 
R. Diewson, Jepar.  .lfirmed. 

Clarence S. Darrow and William M. Ely, for plaintiff 
in error. 

Clarence A. Davis, Attorney General, and C. L. Dort, 
contra, 


Heard before Monrnissky, C.J., Lerron, Rose, Dray, 
(742) 
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ALDRICH, Day and FLANsBURG, JJ. 


Lerron, J. 

‘Plaintiff in error (hereinafter termed defendant) was 
convicted upon four counts of an information charging 
him with the illegal practice of medicine, for a stated fee. 
The evidence shows that defendant, who did not possess 
the qualifications as to professional education required by 
the statute for the practice of medicine, or the treatmeut 
of diseases, had treated the persons named iu the informa- 
tion for physical ailments, for a fee, by a manipulation of 
the spine or its ligaments. 

Defendant relied for a reversal of the judginent npon a 
number of assignments of error, which may be grouped as 
follows: (1) No count of the information charges an 
offense; (2) the court erred in excluding ‘evidence offered 
in his behalf; (8) the court erred in giving and refusing 
certain instructions; (4) the statute is in violation of 
the Constitution of the state and of the United States. 

Section 2724, Rev. St. 1913, as amended in 1919 (Laws 
1919, ch. 190, title VI, art. If, sec. 8), is as follows: ‘Any 
person shall be regarded as practicing medicine, within the 
meaning of this article, who shall operate on, profess to 
heal or prescribe for, or otherwise treat any physical or 
inental ailment of another. Nothing in this article shall 
be construed to prohibit gratuitous services in case of 
emergency, and this article shall not apply to commis- 
sioned surgeons in the United States army and navy, nor 
to nurses in their legitimate occupations, nov to the ad- 
ministration of ordinary household remedies.” 

It is argued that the latter sentence is not negatived 
in the indictment; that, if the indictment may be true and 
still the accused may not be guilty of the offense described 
in the statute, it is insufficient; that the section quoted 
has an arbitrary definition of practice of medicine, and 
that the exceptions made in the second sentence form as 
much a part of the definition as any other part of the 
section. 

The same complaint was made to the information in the 


744 NIEBRASKA REPORTS. [ Vor. 106 


Carpenter v. State. 


case of Soficld v. State. 61 Neb. 600. The court said: 
“The information is assailed on the ground that it failed 
to contain any negative averment relative to the excep- 
tions contained in section 17, ch. 55, Compiled Statutes. 
Such a negative averment was wholly unnecessary. 
_ O'Connor v. State, 46 Neb. 157.” 

In Holt v. State, 62 Neb. 134, which was a prosecution 
for keeping intoxicating liquor for sale without a license, 
under a section of the statute which provides: “That this 
[section] shall not apply to physicians or druggists hold- 
ing permits for the sale of liquors for medicinal, mechani- 
cal, chemical, or sacramental purposes, or persons having 
liquors for home consumption”’—it was argued that the 
information was fatally defective because it did not 
specifically allege that the defendant was not one of the 
persons designated in the proviso. But the court said: 
“The information sufficiently negatives the exceptions of 
the statute. It alleges that the accused had no liquor 
license or druggist’s permit, and that the defendant kept 
the intoxicating liquors for sale and did sell the same. 
* # * The information negatives all exceptions of the 
statute which are a necessary description of the crime 
attempted to be charged. Moreover, the general rule is 
that only such exceptions and provisions of a statute as 
are part of the description of the offense need be negatived 
in the information.” This principle applies and the in- 
formation is sufficient. : ; 

It is assigned as error that the court refused to per- 
mit defendant to testify as to the condition of several of 
his patients before and after the treatments administered 
by him, and that in such treatments no drugs, medicines 
or surgical operations were used. It is said that the fact 
that defendant belongs to a class that has been unjustly 
discriminated against, and that his constitutional right to 
life, liberty and the pursuit of happiness has been, or is 
sought to be, violated by the statute, can only be estab- 
lished by evidence showing the real nature of the acts 
performed. While a portion of the offered testimony was 
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excluded, defendant was allowed to testify that “na- 
propathy” is a drugless method of treatment of diseases 
or disorders of the human body discovered or founded 
about 15 years ago, and that he did not treat cases of 
obstetrics or of broken bones. He stated the theory of 
treatment as follows: ‘We believe that the innate prop- 
erty of ligamentous tissue to shrink up from injury re- 
sults very frequently in damage to the nerves which go 
out through the spinal column to the different parts of 
the body, and thus the impairment to nerves due to this 
contracting property of the ligamentous tissue results in 
shutting off the nerves in there, or possibly an irritation 
of the nerves, so that the organs or parts thus supplied 
do not act in a normally functioning way.” He defined 
at length the term “ligamentous tissue,” and further tes- 
tified that he treated the ligaments by using manual force 
upon the bones to which the ligaments were attached, 
using the prominences of the bones as a lever to stretch 
the shrunken ligaments, which are for the most part at- 
tached to the vertebrae. The witness was also permitted 
to testify in detail as to the actual condition of several of 
his patients before treatment and their general appear- 
ance and physical condition after the treatment. The un-. 
disputed testimony, therefore, is that their later condi- 
tion was better than the first, and no prejudice or error 
occurred by the exclusion of merely cumulative evidence 
on this’ point. 

Dr. Oakley Smith was called in behalf of the defendant 
and testified that he had charge of a school teaching 
‘“napropathy” in Chicago, which was the only school of 
the kind in the United States; that the system was 
founded by him about 15 years ago; and that he had 
formerly been a chiropractor. When asked to. state the 
difference between chiropractic and osteopathy, on the 
-one hand, and napropathy, on the other, the witness testi- 
fied: “I will do the best I can. As far as I can see, they 
are opposite in this régard: The chiropractor works on 
the basis of bones out of place, works on .the'‘basis of 
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putting them back in place, makes up his treatment as he 
goes along; in other words, without chart or bookkeeping. 
The napropath says we should do all wovk with a chart, 
work on the basis it’s a ligatight, not bone out of place; 
a ligatight is a shrunken. ligament, and on the basis we 
should stretch those shrunken ligaments. That is all. 
Q. And you might state the osteopath theory. A. With- 
out any accusations against the chiropractor, the chiro- 
practor is the same as the osteopath, as far as I can see in 
theory and action. That is all.” 

The court sustained an objection to the question as to 
how long the system of treating disease by manipulating 
the spinal column has been used. Defendant offered to 
show by the witness “that the practice of manipulating 
the spine has been in use in the world as, far back as the 
‘history of medicine can be traced, that it has been 
specially in use in Bohemia, where he has studied and 
observed, and that it is used in families and has been 
for more than one hundred years, and that it is in fre- 
quent use in the United States in families, especially in 
families of those who have recently come from Europe, as 
a household remedy,” which permission was refused as 
not tending to prove or disprove any issue in the case. 
This is assigned as error. The evident object of the ten- 
dered evidence was to bring the practice of the treatment | 
within the exception of the statute which permits “the 
administration of ordinary household remedies.’ Even 
if received, the testimony would not, in our opinion, have 
brought the ease within the exception. Use in Bohemia 
or in the families of immigrants from Europe of rubbing 
ov manipulation of the spine would not establish that the 
practice of “napropathy” as described by the witness is 
an “ordinary household remedy” in this country. The 
ruling on this point was not erroneous. 

Defendant requested instructions, in substance, to the 
effect that the law permits any person to treat diseases 
or physical ailments of others through the administra- 
tion of household remedies, and that by such administra- 
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tion is meant the use of any agency “such as massage or 
the exercise of the muscles or nerves by external physical 
manipulation, when such use of either or any of such 
agencies is frequently applied by members of a family 
or household in which one may be suffering some physical 
or mental ailment, or by neighbors, or by any other per- 
son called in for advice for such ailments,” etc. The re- 
fusal of the court to so instruct the jury is assigned as 
error. We think these instructions were properly re- 
fused. It has been pointed out that neither the evidence 
_ offered and excluded, nor that received, would establish 

that the defendant administered ordinary household rem- 
edies, within the meaning of the statute. 

It is also assigned that it was error for the court to 
refuse to instruct the jury that it was the duty of the 
state board of health to proyide means whereby persons 
desiring to practice drugless healing by the system of 
“napropathy” could take an examination as to their fit- 
ness to engage in such a system of healing. It is said 
that to refuse or neglect to afford such an examination 
is a denial of defendant’s constitutional rights and a dis- 
crimination against him in favor of practitioners of other 
schools of medicine. In recent years-a number of schools 
of thought concerning the treatment of diseases have 
sprung up, mostly concerned with what is known as drug- 
less healing, such as christian science, osteopathy and 
chiropractic. 

The constitutionality of an act forbidding the practice 
of medicine except by persons licensed by the state board 
of health was first passed upon in this state in the case 
of Gee Wo v. State, 36 Neb. 241. The statute was again 
upheld in State v. Buswell, 40 Neb, 158. The quoted 
section defining the practice of medicine was especially 
considered and was held to be valid. 

In Little v. State, 60 Neb. 749, which was a prosecu- 
tion for the practice of osteopathy before the enactment 
of the statute providing for the issuance of licenses to 
that class of practitioners, the constitutionality.of the 
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‘act was again attacked on the ground of being prohibitive 
in its nature. | 

The Jaw was again sustained in Harvey v. State, 96 
Neb. 786, where it was said by Sedgwick, J.: “Some of 
the questions presented appeal strongly to one’s sense of 
justice, and would be difficult of solution if they were 
not: foreclosed by the statute and the early decisions of 
this court. * * * This court cannot amend the stat- 
utes, nor disregard the early. decisions upholding and 
construing those statutes. The legislature has had ample 
opportunity to modify the laws, if they are considered 
harsh, unjust or impolitic, and, not having done so, they 
must be enforced as the will of the public expressed 
through its lawmaking powers.” 

After the law in this state had been so construed, be- 
lieving that the regular schools of medicine did not 
possess a monopoly of the skill and knowledge available 
or necessary to alleviate human suffering, the votaries of 
these new methods applied to the fountain head, and con- 
vinced the lawmaking powers of the state that their re- 
spective systems were of value and effect in the treatment 
of disease. The legislature thereupon supplemented the 
statute by providing that the practice of osteopathy and 
chiropractic could lawfully be carried on under certain 
prescribed reguations. This was the proper and orderly 
method of proceeding. 

There are but few relations in life in which there is a 
greater feeling of dependence, trust and confidence than 
in the relation between a patient and his physician. The 
very use of the title “Doctor” to the average mind im- 
plies peculiar skill and knowledge, and invites faith and 
confidence, and it is entirely proper to protect the public 
from ignorant or incompetent men or women professing 
to be competent physicians. Such laws, no doubt, in 
some cases, and perhaps in this case, prevent a man of 
greater ability, or better education, than some of those 
having legal qualifications, from practicing, and seem un- 
‘just in isolated cases; but it is impossible to legislate to 
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meet every individual case, and some latitude must be 
allowed in order to attain. the necessary and proper object 
to be attained—the protection of the public from quacks. 
There may be but a slight difference between the treat- 
ment given by osteopathic, chiropractic, or other healers 
by manipulation, but the state has recognized a distinc- 
tion between them, and has declared the practice of such 
arts by specially educated practitioners legal and valid. 
The requirements for the right to practice either of these 
schools of drugless healing are not exacting, rigorous or 
unreasonable, but they are sufficient to exelude the ignor- 
ant. Neithev. dces the knowledge or study required, at 
least in osteopathy, seem to be inconsistent or incom- 
patible with the study of napropathy as described by its 
tounder or discoverer. We know of no law which would 
prevent the exercise of the system of napropathy by one 
who has been licensed to practice osteopathy. 

The legislature cannot be expected to anticipate the 
founding of new systems of thought or methods of heal- 
ing, and neither can the state board of health be required 
to anticipate every new idea in the drugless treatment of 
diseases. The cases cited on behalf of the defendant 
mainly are distinguishable, either as not involving the 
point considered here, or as construing statutes different 
in their terms. A large number of cases bearing on the 
questions involved may be found in the annotation to 
People v. Cole, L. R. A. 1917C, 822 (219 N. Y. 98), and in 
notes in former volumes of the series to which this note is 
supplementary. 

We fail to see that any constitutional right of the de- 
fendant has been infringed. The judgment of the district 
court is 


AFFIRMED. 
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Stare, EX REL, FRANK TANNER ET Sty APPELLANTS, Y. S. 


K. WaARRICK BY AL, APPELLEES. 
Fitep OctopEr 14,.1921, No. 22021. 


Schools and Schoo! Districts: Hicu Scuoou Districts: ANNEXA- 
TION OF TERRITORY: APyRovAL. In a proceeding to annex territory 
to an existing high school district under the proviso in section 6, 
ch. 243, Laws 1919, the approval of such annexation by the 
board of education of the district to which it is sought to annex 
such territory is, after the declaration of annexation by the 
county superintendent of schools, the only approval or consent 
necessary to be given and no action is required to be taken by 
the authorities of other school districts affected. 


i $ : Norice. In such proceedings notice to 
the school boards of the other districts affected is not required. 


——: Bounparres: Novice. The terms of the statute 
which provide for a hearing on the initial question of fixing the 
boundaries of consolidated districts by the redistricting commit- 
tee furnish sufficient notice to all parties interested of the pro- 
posed boundaries of the district. 


ANNEXATION OF TERRITORY: PETITION: WuitTH- 
DRAWAL OF Names. Petitioners for the annexation of territory to 
an existing high school district, under section 6 of the act above 
mentioned, may withdraw their names from the petition by writ-, 
ten request at any time before action has been taken by the 
county superintendent. 


—$ so  -: ——— . After such declaration 
has been made and communicated to the parties mainly inter- 
ested, it is too late to withdraw their names, even though the 
declaration was not reduced to writing immediately. 


Evidence: Paro EvipENcE: AcTS oF PUBLIC OFFicIAts. Where 
the statute does not require a record to be made of official acts 
of a public officer, parol proof is competent and admissible to 
show that action was taken and the nature of such action. 

Schools and School Districts: HicH Scuoot DIstTRIcTs: ANNEXA- 
TION OF TERRITORY: PETITION: WITHDRAWAL OF Names. The fact 
that withdrawals from such a petition were made before ap- 
proval by the board of education of the “existing high school 
district” to which it is sought to annex territory is not material, 
since the determination of the number and eligibility of the 
signers of such a petition is committed to the county superinten- 
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dent, and his or her action upon the petition is final. 


APPEAL from the district court for Scotts Bluff county: 
JouUN B. Raper, Jupep. Affirmed. 


Morrow & Morrow, for appellants. 
Jfothersead & York, contra. 


Heard before Morrissgy, C.J., Lerron, Rosr, Dean, 
ALpRicu, Day and FLANsBuRG, JJ. 

Lerron, J. 

This is an action in the uature of guo warranto brought 
by the appellants, who are residents and taxpayers respec- 
tively in school] districts numbered 3, 10, and 39 of Scotts 
Bluff county. They pray for an order ousting the de- 
fendants from exercising any jurisdiction as a board of 
education over the territory embraced in the respective 
districts. named.. From an adverse judgment, relators 
uppeal. 

The real purpose and object of the suit is to challenge 
the validity of the organization of “The Consolidated 
School District of Scotts Bluff.” 

Chapter 248, Laws 1919, so far as material here, pro- 
vides, in substance, that all the territory in any county of 
the state shall be distrieted into districts for high school 
and consolidated school purposes; that within 20 days 
after the act becomes a law the county board in each 
county shall appoint two school electors of the county, 
who, with the county superintendent, shal] constitute a 
committee to make such surveys and investigations as 
will determine an equitable adjustment of the boundaries 
_ of districts for high and consolidated schools within the 
county; that within 10-.days after the adjournment of a 
state conference of such committees provided for by the 
act, each county committee shall meet in the office of the 
county superintendent and proceed to plat and establish 
the schoolhouse site and boundary line of the proposed 
Cistricts within the county. Within 10 days after the 
report is completed and maps of the new district pre- 
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pared, the county superintendent shall designate a time 
for a hearing at the county seat, where any school elector 
may file objections to the plan as recommended. After 
the hearing the committee are given power to make such 
changes in the report and maps as they deem advisable, 
and within 380 days after the completion of the survey 
they are required to transmit the final report and order to 
the county board, who shall record the same in the min- 
utes of their proceedings. 

After the filing of the report with the county board 25 
per cent. of the schoo] electors may within 40 days file a 
written protest with the state superintendent, who, after 
a hearing is had, provided for in the act, shall then ap- 
prove the boundaries established by the county committee, 
or order a rearrangement of such boundaries as in his 
judgment may seem best. In section 6 is found the fol- 
lowing proviso: ‘Provided, that if the proposed new 
district contains an organized consolidated or high school 
district, when a petition of not less than 51 per cent. of 
the school] electors in said new district residing outside 
of the existing organized consolidated or high school dis- 
iricts shall be filed with the county superintendent, then 
he shall declare such territory to be so annexed, condi- 
tioned upon the approval of the board of education of 
said existing districts. Blank petitions for this purpose 
shall be furnished by the state superintendent: Pro- 
vided, further, any parts or fragments of old districts 
which may be left outside of the boundaries of the new 
districts, in the adjustment and operation of this act, 
shall be provided for by the districting committee, which 
may add temporarily such parts or fragments to other dis- 
triets.’ It is under this proviso that the consolidated 
district whose organization is challenged was created. 

The gist of the petition is the allegation that no action 
was taken by the county superintendent until after the 
remonstrance and withdrawal of names had been filed, 
and the further allegation that the withdrawals’ were 
effective to reduce the number of lawful signers to less 
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than the jurisdictional number. The latter allegation is 
sustained by the evidence. The defense is that, prior 
to the time of filing the remonstrance and attempted with- 
drawals, the county superintendent had acted and de- 
clared the territory annexed to the school district of 
Scotts Bluff, conditioned upon the approval of the board 
of education of said district, and that the withdrawals 
came too late and were ineffectual. 

The errors assigned are, in substance, that the court 
erred in holding that approval of the school boards of the 
territories sought to be annexed to the school district of 
the city of Scotts Bluff was not necessary before con- 
solidation could be effected, and in holding that the peti- 
tion could be legally acted upon without first giving 
notice to all districts affected of the presentation of the 
petition. The other assignments virtually are that the 
court erred in finding that the county superintendent 
verbally declared the annexation of the outlying terri- 
tory of the Scotts Bluff district on the 29th day of June, 
1920, and in holding that such verbal declaration was 
sufficient to prevent the withdrawal of names from the 
petition. It is also assigned that the court erred in 
holding that the petitioners could not remove their names 
from the petition after the same had been acted upon by 
the county superintendent and before the board of educa- 
tion of the city of Scotts Bluff approved the same. - 

The statute does not require approval by the school 
boards of the territory sought to be annexed to a high 
school districts, nor does it require notice of the presenta- 
tion of such a petition to the county superintendent to be 
given to all districts affected. The statutory provisions 
with regard to the time the initial action to be taken by 
the committee on redistricting, and the recording of their 
proceedings in the minutes of the county board, whose 
proceedings are required by law to be published, were eyvi- 
dently designed to furnish sufficient notice of the action 
of the committee to all persons residing within the terri- 
tory affected. The approval by the board of any district 
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except that of the consolidated or high school district to 
which it is desired to annex outside of the territory is not 
essential. The words, “the approval of the board of edu- 
cation of said existing districts,’ clearly refer to “the 
existing organized consolidated or high school districts’ 
mentioned in the proviso. 

The main question in the case is whether the evidence 
shows that the county superintendent had acted upon the 
petitions and declared the territory to be annexed before 
the withdrawals were filed. The evidence for relators 
shows that on June 5 some of those objecting to the 
consolidation made an inspection of the records in the 
office of the county superintendent but found no written 
record of any action having been taken on the petition. 
The county superintendent at that time was out of the 
city. On July 7, and on the morning of July 8, certain 
protests and remonstrances against the annexation of the 
territory in districts 3, 6, 10, and 39, and withdrawals of 
the names of 36 persons who had signed the original peti- 
tion, were filed in the office of the county superintendent. 
The protests were signed by 86 others not signers to the 
petition. 

On the Sth day of July a record of the approval of the 
board of education of the school district of the city of 
Scotts Bluff was filed in the office of the county superin- 
tendent. On August 5 the county superintendent in 
writing reported to the county clerk and the president of 
the board of education of Scotts Bluff that she had de- 
clared all the territory described in the petition to be 
annexed, and the consolidated school district created; the 
notification being in part as follows: “I hereby certify 
that on June 26th, 1920, petitions were filed in my office 
from 51 per cent. of the electors of the territory proposed 
by the redistricting committee for annexation to the 
school district of Scotts Bluff praying that said territory 
be annexed to the school district of Scotts Bluff. 

“And I further certify that at the same time A. C. 
Davis and S. P. Lacy requested that the west half of 
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section 1 and the northwest quarter of section 12, town- 
ship 23 north, range 55 west, be also permitted to come 
’ into the Scotts. Bluff consolidated district. 

“And I further certify that on June 29 I declared my 
verbal approval of the boundaries as made by the county 
redistricting committee, and petitioned for annexation to 
the Scotts Bluff school district, to include, however, said 
parts of sections 1 and 12 if they might be accepted by the 
Scotts Bluff school board and petitioned in by the inter- 
ested parties by July 7.” 

Before the petition for annexation was filed with the 
county superintendent, S. P. Lacy and A. C. Davis had 
been removed from school district No. 10 and annexed to 
consolidated district. No. 67. They preferred to be in- 
cluded in the Scotts Bluff district. The county superin- 
tendent prepared petitions for them to circulate to effect 
this purpose. These petitions were returned to the 
county superintendent on June 28. Lacy and Davis testi- 
ticd that the county superintendent then said she had 
made a mistake, and it would be necessary to post notices 
in the districts affected by their petitions, and told them 
to post the notices and return the petitions before July 6, 
and she would act on their petitions and the petition for 
the annexation of the other territory to the Scotts Bluff 
district at the same time, on her return from Denver. 
The county superintendent testified that she took final 
action on the petition on June 29. She further testified 
that after she approved the petition she informed certain 
members of: the Scotts Bluff board of education of the 
approval, and also called by telephone certain electors in 
the annexed territory, and also the county clerk, or his 
deputy, and a member of the redistricting committee, and 
notified them of the action taken, and that this was done 
before she went to Denver, which was on June 30. She 
denies that Lacy and Davis veturned petitions at a time 
when they had failed to put up the proper notice, but says 
they took the notices out on Saturday the 26th. She 
testifies she told Davis and Lacy that they must get the 
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assent of the Scotts Bluff board before they went any 
further. Two members of the board of education of 
Scotts Bluff testified that in the latter part of June the 
connty superintendent told them she had approved the 
boundaries as laid out by the redistricting committee. 

The superintendent of schools of the city of Scotts 
Bluff testitied that, on June 29, “I went to her office and 
Jearned that she was going to Denver, and 1 wanted to 
know if her action was final—the action she had taken 
on the 26th. I wanted to know so that we might go 
uhead. She told me that her action was final in the 
matter, and that we were authorized to go ahead.” He 
further testified that between June 29 and July 8 he re- 
ceived the written acceptance that she had declared; it 
came into his possession several days before the board of 
education acted upon it, and the board on the strength 
of this declaration has expended about $10,000 in furnish- 
ing extra school accommodations. The president of the 
Scotts Bluff school board testified that the county super- 
intendent called him from Denver on July 7, and stated 
she had learned that a remonstrance had been filed 
against the redistricting, and assured him that the peti- 
tion had been approved and the matter was settled. 

On rebuttal there was testimony to the effect that after 
the superintendent returned from Denver the relators 
called at her office to ascertain what had been done with 
the remonstrance. Some of them testified that they asked 
her why she did not give them a hearing on the remon- 
strance, and she told them she had already acted on the 
other petition; that she had acted verbally,.and told the 
different embers of the Scotts Bluff school board that _ 
she would accept it, but was holding the petition on ac- 
count of the Davis and Lacy petitions. When asked why 
the blanks were not filed (apparently referring to some 
printed blank forms of approval in evidence), she said 
she was holding them on account of the Lacy and Davis 
petition, so she could act on all of them together. It was 
also shown that some of the relators had protested against 
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the. consolidation at the hearing before the redistricting 
comniittee, and that the petition had not been presented 
to them for signature; but it is also shown that some of 
them knew of it being circulated, while others only heard 
of it a short time before the remonstrance was filed. 
The most important question in the case is whether the 
failure of the county superintendent to place upon record 
at the time it was made her approval of the petition left 
the matter still open so that petitioners might withdraw 
in the interval between her oral declaration and the mak- 
ing of the record. We have found no case exactly in 
point, the decisions cited by relators are to the effect 
that, unless a complaint in writing was filed before a 
board of equalization, it had no jurisdiction to raise or 
lower assessments in the particular circumstances of each 
case; but this we think does not aid us in this case. A 
judgment of a court is valid and effective when it is de- 
clared and announced by the judge, although it may not 
be reduced to writing until afterwards. Mandamus will 
lie to compel the entry of a judgment already rendered, 
but which has not been made a matter of record; and 
pavol evidence is not admissible in other cases to show 
that a judgment has been rendered. Where there is no 
statute requiring proceedings to be made a matter of 
record, such as in the case of a nonjudicial board or office, 
and of merely ministerial acts in an inferior court, the 
strict rule as to court records does not apply, and they 
may be proved by parol. Van Kleek v. Eggleston, 7 Mich. 
511; Dehority v. Wright, 101 Ind. 382; Jolley v. Foltz, 
34 Cal. 321; Richardson v, Hitchcock, 28 Vt. 757; Farns- 
worth Co. v. Rand, 65 Me. 19; 22 C. J. 1011, sec. 1294. 
But, even if we apply the law relating to courts of 
record, it would seem that, where the officer to whose 
judgment is committed. the approval or rejection of a peti- 
tion to form a consolidated school district has considered 
the question involved and has announced to a number of 
the parties mainly interested her decision upon the mat- 
ter, the mere fact that a record of her action was not 
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made immediately, but was reduced to writing after- 
‘wards, does not prevent the act and declaration. from be- 
coming effective and binding. There is no evidence to 
show that any other declaration was ever made than that 
announced by the county superintendent to several mem- 
bers of the board of education of the city of Scotts Bluff 
on June 29, and afterwards embodied in two statements, 
one directed to the president of the board of education, 
and the other to the county clerk. These statements 
recite and declare the facts as found by the district court 
to exist. 

It was held in Biart v. Ayers, 3 Neb. (Unof.) 196, that, 
while a superintendent of public instruction acts judicial- 
‘ly in forming a new school district from territory em- 
braced within the boundaries of other districts, it does 
not follow that his findings and orders in the premises 
must be entered with all the formality of a judgment of 
x court of law; if the record shows a substantial compli- 
ance with the statute it is sufficient. There is no time or 
place fixed by the statute for the declaration of approval 
by the county superintendent; it is enough that the ap- 
proval be made, and it should, of course, be shown in 
writing within a reasonable time after the declaration is 
made; but the essential thing is the approval, which is a 
mental act, and the declaration, either oral or written, 
which is physical. The mental determination would be 
insufficient if unaccompanied by any act evidencing’ that 
it had been made; but, when made and declared, it be- 
comes effective, notwithstanding the fact that the written 
evidence was not recorded until later. While the statute 
in terms does not require the recording of the act, the 
proper conduct of official affairs requires that such a 
record be made. ‘ 

The argument is made that, since the last withdrawal 
from the petition was filed’on the morning of July 8, and 
the board of education of the school district of Scotts 
Bluff did not meet to approve the boundaries, as defined 
in the petition, until the afternoon of that day, final 
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action had not been taken, and therefore the right of with- 
drawal still existed. But this loses sight.of the fact that 
the board of education has nothing whatever to do with 
the determination of the validity of the petition, or the 
number of qualified signers upon the same. The function 
of examination of the petition, and decision as to whether 
it should be allowed and approved, rests entirely with the 
county superintendent. The board of education has no 
power to act until after the approval of the petition has 
bcen certified to it by the county superintendent, and, 
hence, the action of the county superintendent with re- 
spect to the approval of the petition is the determining 
and final act so far as the petitioners are concerned. 
When a petition approved by the county superintendent 
has been presented to the board of education, the only 
uct necessary to be done to effectuate a consolidation is 
the approval by the board. If this approval is withheld,’ 
the whole proceedings under this proviso are of no avail. 

In State v. Cow, 105 Neb. 75, it is said, speaking of the 
act under consideration: “The bill does not purport to 
be an amendment of the former sections, but enacts en- 
tire new legislation upon the same subject-matter, and re- 
peals the former sections covering that matter.” This is 
a sufficient answer to the contention that the require- 
ments of the former general statute governing the division 
of school districts must be complied with in proceedings 
under the new act. 

It is conceded that petitioners might withdraw at any 
time before action was taken by the county superinten- 
dent. The evidence sustains the district court finding 
‘that no withdrawals had taken place before action by the 
county superintendent. 

We find no error in the judgment. It is therefore 

AFFIRMED. 

Ross, J., dissents. 
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STATE, EX REL. PoLK CouNTY, RELATOR, V. GEORGE W. 
MarsH, AUDITOR OF PUBLIC ACCOUNTS, RESPONDENT. 
FiLrep October 14, 1921. No. 22377. 


1. Elections: CovurrHousEe Bonps: VoTEes or WomeEN. Since the nine- 
teenth amendment to the Constitution of the United States be- 
came effective, the votes of women cast at an election for the 
submission of a proposition to issue bonds of a county for the 
purpose of erecting a courthouse are of equal validity with, and 
are as much entitled to be counted as, those of male voters. 


wo 


Counties: CourTHOUSE BonDs: Statutory Provisions. The spe- 
cial provision contained in section 954, Rev. St. 1913, as amended, 
for the submission to the voters of a proposition to issue bonds 
of a county for the erection of a courthouse controls such an 
election, and not the general provision contained in sections 956 
to 960, inclusive. : 


Original proceeding in mandamus to compel respondent, 
as auditor, to register certain bonds of Polk county, issued 
for the erection of a courthouse. Writ allowed: 


Stout, Rose, Wells & Martin and M. A: Mills, Jr., for 
relator. : 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Lerron, Day and Dran, JJ., Corcoran 
and Goss, District Judges. 


Lerron, J. 

This is an original action in mandamus upon the rela- 
tion of ‘Polk county against the auditor of public ac- 
counts to compel him to register $125,000 of bonds of that 
county voted for the purpose of erecting a courthouse at 
a special election. The board of canvassers certified’. the 
returns of the election as follows: 

“For said bonds and tax: 
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Women’s vote, six-hundred sixty............. 660 
Men’s vote, nine-hundred forty-one........... 941 
Total votes for... cc. eee eee eee 1,601 


. “Against said bonds and tax: 
Women’s vote, four-hundred eighty-seven.... 487 
-Men’s vote, nine-hundred. sixty-two.......... 962 


. Total votes against........... 0.00.06. 1,449” 

The county board declared the proposition adopted. A 
transcript of all the proceedings was made, certified by 
the county clerk, and filed with the auditor of public 
accounts, who refuses to register the bonds. The auditor 
denies that the issnance of the bonds had been ordered by 
«a majority of the legal voters of the county voting there- 
on, and alleges that the wonien voting at the election were 
not legally entitled to vote on the proposition, and that in 
fact.a majority of the legal voters of the county voted 
against.the bonds and taxes. He also pleads that two- 
thirds. of the votes cast is necessary under the statute and 
were not cast in favor of the proposition. 

It is argued in the brief that the notice of the special 
election was insufficient, in that the polling places were 
not lawfully designated. The answer admits the allega-— 
tions of the petition that due and proper notice was 
given of the time and place of the election, and that it 
was held at the places designated. A notice that an 
clection would be held “at the regular polling places in 
the city” was held sufficient, in the absence of pleading 
and proof that there were no regular polling places in the 
city, or that the electors were in some way deprived of 
their opportunity to vote. This principle applies. Hurd 
«. Fairbury, 87 Neb. 745; State v. Marsh, ante, p. 547. 

Were women eligible to vote at the election? The elec- 
tion was held on September 21, 1920. The nineteenth 
amendment to the Constitution of the United States had 
been proclaimed and became effective August 26, 1920. 
Fed. St. Ann. Supp. 1920 (2d ed.) p. 821. This provides: 
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“The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any 
state on account of sex.” Under the decisions of the 
United States supreme court construing the fifteenth 
amendment to the Constitution of the United States, it 
is held that all discriminations in the elective franchise 
based upon “race, color, or previous condition of servi- 
tude” are absolutely without force or effect; that distinc- 
tions may be made between classes of citizens upon other 
grounds, but that as to the grounds inhibited such re- 
strictions are absolutely void. These decisions are 
strictly in point and apply to the question presented here. 
Neal v. Delaware, 103 U. S. 370, 389; Guinn v. United 
States, 238 U.S. 347; Myers v. Anderson, 238 U.S. 368. 

It appears that at the special election at which the 
proposition to issue the bonds was submitted, womien were 
allowed to vote, but that their votes were separately 
counted and returned. The difference or distinction made 
or sought to be made by the election or canvassing board 
was “on account of sex.” Their rights as to the deposit 
of ballots at the election were not “denied or abridged,” 
but if, as contended, their votes should not be counted, 
this would be an effectual denial of their right to vote. A 
‘yote which is uncounted amounts to nothing. <A refusal 
to count such vote or to recognize it as having full force 
and effect would be a clear violation of the nineteenth 
amendment. The votes cast by the women at the election 
are as much entitled to be counted as those cast by the 
men, and there is a clear majority for the affirmative. 

It is also objected that two-thirds of the votes cast were 
not in favor of the proposition, as required by section 959, 
Rev. St. 1913. Section 956 is a general law governing 
“the mode of submitting questions to the people for any 
purpose authorized by law.” Sections 956 to 960, in- 
clusive, show that the raising of money is one of the 
questions which may thus be submitted to the people of 
a county. For its adoption such a proposition requires 
that two-thirds of the voters: voting at the election vote 
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affirmatively. Section 954, though a part of the same 
act, contains a special provision authorizing the county 
board to provide a suitable courthouse, and for that pur- 
pose to borrow money and to issue the bonds of the 
county to pay the same. “But no appropriation exceed- ° 
ing $1,500 shall be made for the erection of any county 
building except as hereinafter provided, without first sub- 
mitting the proposition to a vote of the people of the 
county ata general election or a special election ordered 
by said board for that purpose, and the same is ordered 
by a majority of the legal voters voting thereon.” The 
special provision controls. There is a restriction in the 
same section that “In no case shall the levy of taxes 
madé by the county board for all purposes, including the 
taxes levied herein provided for the erection of a court- 
house or jail, exceed in any one year the sum of fifteen 
mills on the dollar of the assessed valuation of said 
county.” Section 954, as amended by chapter 67, Laws 
1919. . 

Attached to the transcript is a certificate of the county 
clerk of Polk county that the rate of taxes levied for 
county purposes in 1920, including 1.46 mills for a court- 
house building fund, amounted in all to 12:61 mills. It 
is apparent, therefore, that the levy of taxes to be made 
in the future may well be within the 15-mill limitation 
of the statute without interfering with ordinary running 
expenses. 

We find no sufficient reason assigned for the refusal to 
register the bonds. A pevemptory mandamus is allowed 
as prayed. 

WRIT ALLOWED. 


MICHAEL A. IXNUFFKE, APPELLANT, V. Epwarp W. Bar- 
THOLOMEW, APPELLEE. 
Fitep Octorner 14, 1921. No. 22171. 


1. Trial: Proor. Al! issuable facts which the evidence properly ad- 
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mitted on behalf of one party to an action tends to establish 
may be considered proved, where the other party offers no proof. 


2. Master and Servant: Rernation. On the issue as to: whether a 
workman is an employee as distinguished from independent con- 
_tractor, his relation to his employer should be determined. from 
all of the facts, rather than from any particular feature of the 
employment or service. 


3. : WorKMEN'S COMPENSATION: PERCENTAGE OF LOSS: PROOF. 
Under the workmen’s compensation law the percentage of a per- 
manent partial loss of normal efficiency is an ultimate fact and 
may be determined by the trial court from all of the evidence . 
showing the nature and permanency of the injuries and the con- 
ditions. before and after, without direct evidence of such per- 
centage. 


APPEAL from the district court for Cheyenne county: 
WILLIAM HH. Wersrover, JUDGE. Affirmed. 


Gurley, Fitch, West & Hickman, for appellant. 
Meclntosh & Martin, contra. 


Heard before Morrissey, C.J., Atonicu, Day, DEAN, 
FLanspura, Lerron and Roser, JJ. 


Ross, J. 

This is a proceeding under the workmen's compensation 
Jaw. While defendant was engaged in plastering a panel 
on the ontside of the Reinmuth Implement Building in 
Sidney, he fell frum a scaffold July 9, 1920. To procure: 
an award for resulting injuries he filed with the compen- 
sation commissioner a claim against plaintiff, the: con-” 
tractor by whom the building was being constructed. 
That officer found that defendant, when injured, was an 
employee of plaintiff and was entitled to $15 a week for 
a period not yet determinable. [rom this award plaintiff 
appealed to the district court and there pleaded that de- 
fendant, when injured, was an independent contractor, 
as distinguished from an employee, and therefore not en- 
titled to:‘compensation for his injuries. Plaintiff pleaded 
further that defendant’s disability was not total or per- 
manent and prayed for a dismissal of the proceeding. 


or 
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The trial court found that defendant was an employee of 
plaintiff and was entitled to $15 a week for a total dis- 
ability from the date of the accident, July 9, 1920, until 
the date of the decree, May 17, 1921, and thereafter to $12 
ua week for a permanent pattial loss for 183 weeks, both 
periods being 225 weeks. Plaintiff has appealed. 

It is first argued that defendant was an independent 
contractor and not an employee. The question is-one of 
fact. Plaintiff offered no evidence and the issues were 
determined alone on the proofs adduced by defendant. 
It follows that all the issuable facts which the evidence 
tends to establish may be considered proved. 

On the issue as to whether a workinan is an employee 
as distinguished from an independent contractor, his 
relation to his employer should be determined from all the 
facts, rather than from any particular: feature of the 
employment or service. Barrett v. Selden-Breck Con- 
struction Co., 103 Neb. 830. 

There is evidence tending to prove the following facts: 
Defendant entered into an oral contract with plaintiff to 
plaster the interior of the building for 17 cents a yard 
and the contract was fully performed. During the ne- 
cotiations the plastering of an exterior panel for a sign 
was mentioned, but defendant said it was doubtful if he 
could do it, owing to another engagement. Later de- 
fendant orally promised, for $1.25 au hour, to plaster the 
panel, plaintiff to construct the scaffold and to furnish a 
lielper. Plaintiff agreed to these terms and constructed 
the seaffold. Defendant commenced work on the panel 
and was attended by his former helper, who used de- 
fendant’s mortar box. Plaintiff told how he wanted the 
panel plastered, but was not present when the work was 
cone. His foreman was there, however, and defendant 
would have been under him, had changes or information 
been wanted. On account of a defect in the scaffold, de- 
fendant, while using it in plastering the panel, fell head 
. foremost to the pavement below. In the settlement for 
work and materials he received 17 cents a yard for the 
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interior plastering and paid his helper 65 cents an hour. 
He received $1.25 an hour for his work on the exterior 
panel and collected 65 cents an hour for his helper. There 
was no attempt to contradict the evidence from which 
these facts are inferred. There is no proof that plaintiff 
surrendered his right to direct or discharge defendant. 
It was the understanding that the latter should do the 
plastering himself and there is nothing to indicate that 
le made any profit out of the services of his helper. In 
an economic sense the compensation of $1.25 an hour 
nay be considered wages. 

Evidence of the nature outlined does not seem to be 
insufficient to sustain the trial court’s finding that de- 
fendant, when injured, was an employee within the 
“meaning of the workmen’s compensation act. This as- 
signment of error is therefore overruled. : 

Insufficiency of the evidence to sustain the award is 
also urged. The principal complaint under this head is 
the absence of testimony showing definitely the percentage 
of the permanent partial Joss. That there was a total 
disability for a time is shown beyond question, and the 
evidence sustains the finding below that it continued to 
the time of the decree. The proof of a permanent partial 
loss is equally clear, but the extent or percentage thereof 
is not so definite and certain. The determination of the 
issue requires the finding of an ultimate fact—a question 
for the trial court. The injured person and his physician 
may testify to the injury and to resulting conditions, but 
the deduction as to the percentage of loss is for the trial 
court. The conclusion may be reached from all the evi- 
dential facts and circumstances, without direct testimony 
as to the proportion of loss. Harper, Workmen’s Com- 
pensation (2d ed.) sec. 161; /nternational Coal d& Mining 
Co. v. Nicholas, 293 Wl. 524, 10 A. L. R. 1010. -In the 
exercise of Judicial discretion a reasonable estimate based 
on such evidence meets the requirements of the law. 
Otherwise the mission of the statute in this respect would | 
fail. 
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Defendant’s brain was injured and he was unconscious 
for nearly a month. There was a compound fracture of 
the upper bone of his right arm and the action thereof 
was limited. Atrophy weakened the power muscles of his 
shoulder. The condition of the arm as the result of the 
injury was shown. Motion, speed and strength were im- 
paired. He was fit for his trade before the accident and 
unfit for it afterward. The trial judge saw the arm in 
motion after atrophy had done its work. He heard the 
testimony of a physician that the injuries were perma- 
neut. He seems to have found in effect that the perma- 
1eut partial loss was 80 per cent. of normal efficiency and 
the evidence seems to justify the conclusion. 

The judgment below is somewhat ambiguous, but it is 
construed to require the payment of $15 a week for 42 
weeks and thereafter $12 a week for 183 weeks, 225 weeks 
in all, and, as thus construed, is 

AFFIRMED. 


Wi~niaAaM It. DaAiLEY ET AL., APPELLEES, V. SOVEREIGN 


CamrP, WOODMEN OF THE WORLD, APPELLANT. 
Finep OcToBer 14, 1921. No. 21667. 


1. Negligence: INJURIES TO ELEVATOR PASSENGER: Lianiyity. When 
“the owner of a building employs an unskilled and inexperienced 
person to operate a passenger elevator therein and personal in- 
juries are inflicted upon another without his fault by reason of 
the operator’s inexperience and lack of skill, the owner will be 
held liable in damages for such injury. 


id 


Appeal: Conriictinc Evipence. Where the testimony conflicts 
with respect to material matter, the verdict will not be disturbed, 
when there is sufficient evidence to support it, unless the verdict 
is clearly wrong. 

‘3. Damages. There is no fixed or exact rule known or recognized in 
’ our system of jurisprudence in which the same measure of dam- 
ages for personal injury may be applied to all cases alike. Much 
must be left to the good sense and reason of the jury. 


Etements. In an action to recover for personal in- 
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juries, the physical pain, the mental anguish and the humiliation 
that is suffered by plaintiff, and the permanency of the injury, 
and the decreased purchasing power of money, are aH proper 
elements of damage to be considered by the jury in deliberating 
upon their verdict. 


5. Carriers: OPERATION OF ELevAToR: CARE REQUIRED. The owner of 
a passenger elevator that is installed in his building for the use 
of tenants and the public is bound to use the same degree of care 
with respect to those using the elevktor that is imposed upon 
common carriers. 


APPEAL from the district court for Douglas county: 
Lue S. Estenie, Juepce. Affirmed on condition. 


Gaines, Ziegler, Van Orsdel & Gaines, De lL. Bradshaw 
and Brome & Nansey, for appellant. 


Kennedy, Holland, De Lacy & McLaughlin, contra. 


Heard before Lerrox, Dean, Avpricu and Day, JJ., 
Goon, District Judge. 


DEAN, J. 

William R, Dailey sued to recover damages fur personal 
injuries sustained by reason of defendant’s alleged negli- 
gent operation of a passenger elevator in its 17-story 
cffice building situated at Farnam and Fifteenth streets 
in Omaha, known as the Woodmen building. He recoy- 
ered a verdict for $52,000. On defendant’s motion a 
remittitur of $1,069 was filed, that sum representing cer- 
tain alleged medical and hospital expenses which plaintiff 
was unable clearly to establish. Jndgment was _ there- 
upon rendered in plaintifi’s favor for $50,931, and de- 
fendant appealed. 

On the part of plaintiff the evidence tends to show that 
July 19, 1919, while he was in the prosecution of his 
business as a salesman and solicitor for an Omaha sta- 
tionery company, he went to the Woodmen building at 
10:30 in the forenoon to call upon his employer’s cus- 
tomers, and while he was stepping into one of six passen- 
ger elevators operated by defendant, and before gaining 
an entrance, the conductor started the car at a high rate 
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of speed, thereby causing him to lose his balance and 
fall. In an effort to save himself from injury he grasped 
the ascending floor of the elevator and was carried rap- 
idly upward, coming .in violent contact with the upper 
part of the iron shaft enclosure. From that point he 
was swept from the car and fell into the elevator shaft, a 
depth of 20 or 25 feet, striking iron beams and the 
cement floor at the bottom of the pit and thereby sus- 
taining the injuries of which he complains. 

On. this feature of the case plaintiff’s testimony in 
substance is that when he approached the cav he paused. 
a moment to allow a lady to enter, and that he imme- 
diately followed. He testified: “I proceeded to enter it; 
got my right foot in, and was in the act of bringing the 
left foot in, when the elevator started up with a sndden 
jolt, and threw me down, just simply threw me right 
down, then slipped out of the elevator, the elevator doors 
still] being open, feet slipped out, the elevator moved up- 
ward, and both of my feet slipped off, curled in under 
the elevator, and dropped into the pit.” Plaintiff further 
testified that the door of the car was open when he 
started to enter and the elevator was standing still. He 
said there was no car starter in the corridor that day 
when the accident happened, though he had seen one 
there when in the building on former occasions. 

There is evidence tending to prove that defendant em- 
ployed an unskilled, inefficient and inexperienced young 
lady, a novice, to operate the elevator car, and that the 
accident was caused by her negligence in starting the car 
before she closed the door and while plaintiff was in the 
act of stepping inside, and that she failed to stop the car 
immediately upon plaintiff’s failure to gain an entrance. 
On this point she was called by plaintiff as a witness and 
testified that the day of the accident was the first time 
she operated the car alone; that the operators were sup- 
posed to close the doors of the cars before starting; that 
she started the car on the trip in question at a high rate 
of speed without closing the door; that she estimated the 
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door was three feet ajar when Dailey tried to enter; that 
almost immediately she saw him sliding off the car; tha: 
the car was hard to operate and older operators had 
warned. her to be careful with it. 

With respect to plaintiff’s injuries the physician who 
first attended him immediately after the accident testi- 
fied: “I found distortion of the left foot, due to a frac- 
ture at the junction of the lower and middle third of the 
left tibia and fibula; an incised wound about. one and a 
half inches in length. Q. Go ahead. A. And one inch in 
breadth at ‘the middle third of the inner aspect of the 
right tibia; an abrasion of the skin over the lower and 
inner portion of ,the right patella; * * * a slight 
amount ot rigidity over lower left abdomen; an incised 
wound just below the postevior and anterior superior 
spine; no fracture of the spine, in my opinion; skin abra- 
sion on the right jaw; skin abrasion on the right nipple; 
skin abrasion on both hands and the Jeft forearm just be- 
low the elbow on the anterior aspect; abrasion of the skin 
of the back, extending from the middle of right scapnla 
down the entire length of the back to the gluteal museles; 
scalp wound about the size of half a dollar, just below 
the occiput. Q. Just state to the jury what the appear- 
ance of the left leg was at the time yon examined Mr. 
Dailey. <A. The left leg was distorted, tnrned outward, 
due to a fracture of both bones at about the junction of 
the lower and middle third of those bones. Q. That is, 
the left foot was turned outward beginning at a_ point 
about two-thirds of the distance below the knee? A. - Yes, 
sir. Q. What did that disclose in the way of bone in- 
jury?’ A. A fracture. Q. What sort of a fracture did 
you discover this to be? A. Comminnted fracture, * * * 
Q. What did the rigidity of the left side of the abdomen 
indicate to you, if ‘anything? A. Indicated severe 
trauma, in my opinion; at that time it was significant of 
hemorrhage. Q. Internal hemorrhage? A. Yes, ‘sir. 
Q. Did the patient, Mv. Dailey. seem to be suffering from 
shock ‘at that time? A. Yes, sir.” The doctor further 
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testified that there was fracture of the fifth lumbar ver- 
tebra and “a separation of the symphysis pubes, which 
are the two bones that come down in front, making this 
arch in the lower part of the abdomen here; that is the 
separation. Q. That is the pelvic arch? A. Yes, sir; 
pelvic arch. Q. Describe what further you found. A. [ 
found an obliteration, or practical obliteration, of the 
obturator foramen; which is a ring over all the arches of 
these bones; the separation in the left side of this arch 
causes a pushing up of this bone, obliterating that fora- 
nen. Q. This part of the pelvis? A. Yes, sir. * * #* 
Q. Did you finally operate on Mr. Dailey? A. Yes, sir. 
Q. When did the operation take place? A. September 1, 
1919. * * * QQ. What was the nature of that opera- 
tion? A. Lone graft of the tibia. Q. That is the bone 
of the lower leg? A. Yes, sir. Q. What was the pur- 
pose of that operation? Why was that operation neces- 
sary? .A. To secure union of the fracture. * * * 
From the fracture—this bone was broken in several 
pieces and the two shafts of the bone overriding, caus- 
ing a shortening; those pieces were removed, and a picce 
of bone taken from the upper portion ot the shaft of the 
‘bone. * * * The Jeg-was iodized, thas is, sterilized 
with iodine, and removed immediately with alcohol; an in- 
cision is made over the anterior aspect of the tibia here 
through the skin and fascia, that is, the covering under- 
neath the skin; the bone is made bare, and with a twin 
saw that is run by electricity a piece of the bone is taken 
out from above this fracture covering a distance of about 
four and a half or five inches, and the saws continue to. 
cross this fracture.” The witness testified that plaintiff's: 
leg wag placed in a plaster cast and he remained in the 
hospital three and a half months; that his leg was short- 
cned not quite an inch, and that it was permanent. “The 
Junction of the symphysis, in order to regain the normal, 
will necessitate another operation. As to the amount of 
permanency of disability there will be, that will have to 
be determined a little later. As to how much bone ab- 
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sorption will take place there in a man of Mr. Dailey’s 
age, as to the amount of immobility around the ankle 
joint and the knee joint, will have to be worked out, but, 
in my opinion, around the knee joint and the ankle joint 
will be 30 per cent. totally impaired.” The doctor further 
testified that another operation upon the bones ‘surround. 
ing the ankle would in time become necessary. 

Two surgeons were called in consultation. They testi- 
fied that they assisted in the examination of plaintiff; 
using an X-ray as an aid. With respect to the injuries, 
their evidence substantially corroborates that of the phy- 
sician whose evidence is detailed herein. One physician 
testified that plaintiff was U1 about a month from an 
attack of pneumonia that he contracted because of low 
physical resistance that resulted from his injuries. This 
doctor said that he suffered great pain while under his 
care; that he lost weight and became emaciated; that he 
was delirious at intervals and conld not speak above a 
whisper. The hospital nurse who had him in charge from 
July 19 until September 30 testified that when plaintiff 
was brought into the hospital he had symptoms of shock, 
and syncope, and had bruises all over his bedy; that his 
back was “black and blue all over;” that his hands were 
cut up; that he was unable to move himself at all without 
great pain; that he could not sleep at night and was 
delirious at times and very weak; that when it was 
necessary to move him she did it with assistance; that he 
was placed on “a fracture bed” with his left Jeg placed. 
between sandbags keeping it in one position so that it 
could not be moved; that he suffered pain in the pelvic 
region; that the pelvic bone on the right side was very 
much bruised; that they administered opiates to quiet 
him and to make him sleep; that they injected about 
three quarts of salt solution into his chest to sustain him 
and for a number of days they could not get his pulse; 
that in a case of this character in which there is weak- 
ness, the salt solution “is about the last resort that we 
have.” She further testified that plaintiff “was bruised 
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from the top of his head and below the pelvie region ;” 
and that he had “a bruise on the right leg;” that he was 
unable to talk above a whisper and became very much 
emaciated; that part of the bone was taken from his left 
leg and grafted into the place where the break occurred; 
that owing to weakness they had to have a “cradle” over 
the bed to keep the pressure of the bed clothes from his 
body. : 
Plaintitf’s wife testified that they had been married 15 
years, and that he was in the employ of one firm during 
all of that time; that he had not known a day’s illness 
during their married life; that she was summoned to his 
side about an hour and a half after the injury; that he 
recognized her, but could not speak; that he was not re- 
moved from the hospital for about two and one-half 
months; that when he arrived at his home he was placed 
in bed, where he lay propped up with pillows more than 
wu week; that he was unable to move himself; that his 
suffering was severe in the back and pelvie region; that 
subsequently she obtained assistunce of a neighbor and 
they moved him from the bed to a chair, where he could 
sit at a table for about a half hour, when he would be- 
come faint and dizzy and was compelled to return to his 
bed; that it was more than a month after he returned 
home before he could sit up all day; that his condition 
was such that he was unable to be clothed until January 
1, and about that time the cast was taken off, aud in the 
ineantime he was taken to the hospital to have X-ray pic- 
tures taken; that when the cast was removed his leg was 
swollen from the top of the cast to his body; that when. 
the cast was taken off she procured crutches for him and 
au splint was put on his leg for protection; that if his in- 
jured foot touched the floor he almost fainted and he 
was compelled to return to his bed; that at night he was 
unable to change his position in bed and she had to turn 
him over every half hour, and that at the time of the trial 
she testified that she had to change his position two or 
three times in the night; and that np to the time of the 
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trial he had never been able to turn on the fractured side 
and that.she had never seen him put any weight on that 
side; that when he tried to do so.or to put his left foot.to 
the floor he became faint and it became necessary to put 
him back in his bed; that he complied greatly of sore- 
ness and ‘suffered great pain. 

Defendant denies that it was nawlinent. It litioauvea 
testimony tending to prove that plaintiff negligently at- 
tempted to enter the elevator after it began to ascend, 
and that to gain an entrance he seized the doors, which 
prevented. them from closing, and tried to jump in while 
the car was in motion; that he missed. his footing and .in 
falling seized the floor of the car with his.hands and from. 
thence he dropped into the bottom of the elevator shaft; 
that the speed of defendant’s elevators in question is 
controlled by a device located in the building, and that 
the operator has only indirect control of the speed by 
signaling to the man in charge of the controlling device, 
and that the doors of the elevator close automatically 
when the car begins to rise. There is also testimony 
going to show that the operator of the elevator made cer- 
tain material statements in a deposition soon after the 
accident that were Icss favorable to plaintiff than those 
she made at the trial and that were in part contradictory 
of those statements. She frankly stated that her recol- 
lection of the facts was better at the trial than it was 
soon after the accident. Her testimony though, as one 
of plaintiff's witnesses, was a matter of credibility for the 
jurors. It may be said that, with respect to the scene of 
the accident and the occurrences immediately attending 
that catastrophe, the evidence of the witnesses who were 
called by the respective parties is in direct conflict. But 
that too was a question of credibility and the jury evi- 
dently accepted the version of plaintiff and rejected that 
of defendant, so that, under the rule, where there is suffi- 
cient evidence to support the verdict it will not be dis- 
turbed by us unless it is clearly wrong. 

Plaintiff testified generally that the pain he suffered 


VoL. 106] SEPTEMBER TERM, 1921. ass) 


Dailey v. Sovereign Camp, W. O. W. 


was intense and alimost continuous; that his nights were 
sicsepless and full of anguish; that his physical condition 
became so impaired and his vitality was so low that his 
life was despaired of; that, in the expectancy of impend- 
ing death, a-minister of the gospel was called to his bed- 
sidu to administer the last rites while he was yet in the 
hospital; that he has never been able at any time since the 
accident to rest with any degree of comfort in one posi- 
tion for any length of time; that it was only shortly be- 
fore the trial that he was able to He down even on one 
side, and that in no position, either night or day, could 
he remain more than a half or three-quarters of an hour 
without experiencing intense pain; that he could not 
ucve his injured foot without help, and at the time of 
the trial was able to move about ouly by the aid of 
crutches, and even at that time could not -press his left 
foot to the floor. 

The defendant coutends that, even if it was guilty of 
negligence, the verdict is greatly excessive. It points out 
that plaintiff, who was 45 years of age when. the accident 
occurred, had an expectancy of about 2414 years, and 
that at the time he was earning $23 a week. Plaintiff, 
however, testified that he had “a commission arrangement 
on outside business.” From the facts so pleaded by de- 
jendant it argues that in no event should the judgment be 
in excess of $13,000 or $14,000. Bower v. Chicago & N. 
W. R. Co., 96 Neb, 419,-is a like case wherein we refused 
te fix “with exact nicety just how much compensation 
should be paid.” We'adherc to the rule there announced. 

-There is no fixed or exact-rule known or recognized: in 
our system of jurisprudence in which the same measure 
of damages for personal. injury may be applied to all 
cases alike. .As has often been said, much is left to the 
good sense and reason of the man in the jury box. Fish- 
leigh v. Detroit United Ry., 205 Mich. 145; Southern R. 
Co. v. Bennett, 233-U. S: 80. The law gives to the jury 
‘the right to determine the amount of recovery in: cases 
of personal injury. That-is, of course, one of its func- 
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tions, and, if the verdict is not so disproportionate to the 
injury as to disclose prejudice and passion, it will not 
be disturbed. It will be noted, however, that the present 
case was tried and the verdict rendered in a period, that 
has not yet passed, when the purchasing power of money 
for necessaries generally was about half that which pre- 
vailed only a few years prior thereto, and the jury no 
doubt took this circumstance into consideration. . But 
from the record before us and in view of verdicts that 
have been sustained in this and in other states, in cases 
involving injuries substantially like those in the present 
case, we conclude that the verdict is excessive in ‘the sum 
cf $10,000. ae 

Union P. R. Co. v. Connolly, 77 Neb. 254, was decided. 
by this court in 1906. We there held that a verdict of 
$27,500, recovered as damages for an injury resulting in 
the amputation of both Jegs about five inches below the 
knee; was not excessive. True, Connolly was only 31 
and his expectancy was 33% years. But in his case, 
wppalling and horrible even to contemplate, the pain and 
suffering could hardly have been greater than plaintiff’s, 
whose injuries are in large part interna]. Besides, it is 
chvious that Connolly's capacity to engage in useful and 
profitable employment would be even much greater than 
the plaintitt can hope to enjoy. The mental anguish and 
physical pain that plaintiff herein has suffered and that 
he continted to suffer, and the permanency of the injury, 
the humiliation, and the medical assistance and personal 
attention that his physical condition will require, and 
the decreased purchasing power of money, are all proper 
elements of damage for the jury to consider. Cases are 
cited in the Connolly case showing that, even in the first 
decade of the present century and prior thereto, when 
from a financial viewpoint the times were normal, sub- 
stantially like verdicts, in the light of the facts therein 
depicted, were held not to be excessive. 

The evidence seews clearly to support the allegation of 
plaintiff with respect to the negligence of defendant. In 
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the elevator lobby, where three elevators are installed on 
each side, it was shown that defendant ordinarily em- 
ployed a starter. At the time of the accident it appears 
that the starter was not in the lobby. The elevator that 
inflicted the damage was under the control of a young 
lady, as hereinbefore noted, who was unskilled, and who 
began her work as conductor that morning without hav- 
ing had previous experience. She testified that she 
signaled for power at the highest speed when she should 
have signaled for the lowest. She substantially corrob- 
orated the evidence of plaintiff's testimony with respect 
to the manner in which the injuries were inflicted. The 
evidence on this feature of the case, taken in its entirety, — 
discloses negligence on defendant’s part. In Quimby v. 
Bee Building Co., 87 Neb. 193, we held that the owner of 
a passenger elevator, installed in his building for the use 
of tenants and the public, is subject to the same degree 
of care with respect to those using the elevator that is 
imposed upon common carriers. In Nentucky Hotel Co. 
v. Camp, 9T Ky. 424, the court say: “The owner and 
manager of an elevator for passengers is to be treated 
us a public carrier of passengers, and is subject to the 
same responsibilities as a railway passenger carrier. 
Therefore the law holds him to the utmost diligence and 
care of very cautious persons, and responsible fot the 
slightest neglect.” In Jousey v. Roberts, 114 N. Y. 312, 
if, is said: “An elevator in a building, for the carriage of 
persons, is not supposed to be a place of danger, to be ap- 
proached with great caution; on the contrary, it may be 
assumed, when the door is thrown open by an attendant, 
to be a place which may be safely entered without 
stopping ‘to look, listen or make a special examination.” 
In Blackwell v. O’Gorman Co., 49 Atl. 28 (22 R. I. 688), 
it is said: “Starting an elevator while the door remains 
open, ane while a passenger is entering the car, is negli- 
gence.” To substantially the same effect is Mitchell v. 
Marker, 62 Fed. 139. 

The judgment in the present case is one of the largest 
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in amount that has ever been awarded for personal in- 
juries in this jurisdiction, and it may be added that the 
record presents the most serious personal injuries that 
have at any time been presented to this court. In view of 
this fact a comparison of verdicts that have been hereto- 
fore rendered in personal injury cases is of little assist- 
ance. The rule is well settled that in this class of cases 
it properly comes within the province of the jury to take 
into account the purchasing power of money with respect 
to the commodities that are in-use by the public generally 
- and that may reasonably be said to constitute the neces- 
_ saries of life. Lincoln Gas & Klectric Light Co. v. City 
of Lincoln, 250 U. S. 256; Seaboard Air-Line Ry. v. Miller, 
5 Ga, App. 402; Louisville € N. R. Co. v. Williams, 183 
Ala. 1388; Noyes v. Des Moines Club, 186 Ia. 378; Hays v. 
United R. Co., 183 Mo. App. 608;. Hurst cv. Chicago: B. & 
Q. R. Co., 280. Mo, 566. | 

Defendant finally argues that, tite jury having made an 
excessive award as compensation for medical and hospital 
expenses, proves that it was not guided by the evidence. 
A remittitur of the excess in the sum of $1,039 was filed 
by the plaintiff. In Kriss v. Union P. BR. Co., 100 Neb. 
801, we held that in such case where a remittitur is filed 
the error is cured. Defendant also makes complaint with 
respect to the giving of certain instructions. Upon ex- 
amination we conclude that they do not present reversible 
error. The court did not err in overruling defendant’s 
motion for a new trial. 

The Megeath Stationery Company, plaintiff’s employer, 
was made a party plaintiff, and is interested in the suit 
from the fact that it has paid to plaintiff compensation 
under the provisions of the workmen’s compensation law. 
The conipany asks that it may be subrogated to the rights 
of plaintiff to the amount of such compensation as it may 
have paid him in accordance with the provisions of the 
act in question. From the record it appears that the 
prayer of the company should be and it hereby is granted. 
It is therefore ordered that the Megeath Stationery Com- 
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pany be subrogated to plaintiff Dailey’s rights in the 
judgment in the amount: of the compensation that it has 
paid him under the act. For the purpose of arriving at 
the amount of money so paid, the parties, or any of them, 
may, if so advised, submit further testimony to the dis- 
trict court. 

The judgment is that, if plaintiff Dailey files a re- 
mittitur in the sum of $10,000 within twenty days, the 
judgment will be affirmed for $40,931. Upon his failure 
to do so, a reversal will be granted and a new trial 
ordered. : 

Aaeawap ON CONDITION. 


Frep H. Denker vy. Srare or NEBRASKA, 
Fitep Octoper 14, 1921. No. 21899. 


1. Criminal Law: AccUSED AS WITNESS: CrRoSS-EXAMINATION, “If 
the defendant testifies in his own behalf, the county attorney 
may, OM cross-examination, ask him whether he has been con- 
victed of a felony, and, if the witness equivocates in his answer, 

_ the prosecutor may ask such additional questions as may be 
reasonably necessary to bring out the fact of that conviction.” 
Johns v. State, 88 Neb. 145. 


VERDICT: Review. “A judgment of conviction in a crim- 
inal case will not be set aside because of conflicting evidence, 

: where the evidence of the state, if believed by the jury, is suffi- 
cient to sustain the verdict.” Wheeler v. State, 79 Neb. 491. 


Evidence examined, and found sufficient to sustain the verdict. 


9 


.‘Epror to the district court for Douglas county: es 
ANDER C. Troup, JupeE. Affirmed. 
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The defendant, red I. Denker, was convicted of the 
crime of forgery in Douglas county in Jannary, 1921, and 
sentenced to confinement in the penitentiary from one to 
twenty years. Defendant prosecutes error. 

The main contentions of the plaintiff in error are: 
First, that the county attorney improperly examined him 
as to his former conviction of forgery; and, second, that 
the evidence was insufficient to sustain the verdict of the 
jury and the sentence of the court. 

We note first that defendant appeared as a witness for 
hinself, That being true, he is subjected to the same 
rules of cross-exanination as any other witness to test or 
attack his credibility. The examination was irregular 
and may be criticized, but was brought on by equivoca- 
tion of defendant. It is manifest that defendant knew 
what the prosecuting attorney was seeking. This ques- 
tion was asked: “Mr. Denker, have you ever been con- 
_victed of a felony? A. No, sir. Q. Never been con- 
victed of a felony? <A. No, sir.” This was a plain 
equivocation. Section 7906, Rev. St. 19138, provides: “A 
witness may be interrogated as to his previous conviction 
for a felony. But no other proof of such conviction is 
competent except the record thereof.” The county at- 
torney by further cross-examination brought out the ad- 
mission of defendant that he’ had pleaded guilty of a 
felony and was sentenced to the penitentiary. What the 
county attorney did in the instant case he has authority 
for in the case of Johns v. State, 88 Neb. 145. This phase 
of the case, with this brief discussion, may be dismissed. 

The next question raised is that the evidence is in- 
sufficient to support a verdict of guilty. The evidence 
proves the fact that the defendant had established certain 
business relations with the Nebraska Clothing Company. 
In October, 1919, he cashed a check. After passing this 
valid check it is claimed he cashed the forged check in 
question. Counsel for plaintiff in error has much to say 
in criticism of Miss Waxman concerning her general con- 
duct and the reliability of her testimony. We are of the 
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opinion that she was willing to tell the truth and all the 
facts. The forged check was presented to Miss Waxman, 
then the head cashier of the Nebraska Clothing Company, 
and she cashed it. She testified that as a rule she did not 
see the party having a check to be cashed, but that the 
defendant came to her desk himself and asked if she 
would cash the check. It was unusual for her to see 
the party, as the custom was to send the check up through 
the carrier. Thus it appears that she was advantageously 
situated to be able to later identify Deuker as the man 
who cashed the forged check. The fact that Miss Wax- 
man in her cross-examination hesitated in recognizing the 
‘defendant does not reflect upon her testimony, for she 
positively identified the defendant at the trial as the 
man who cashed the check. There is no material differ- 
ence between the testimony as she. gave it on the last 
trial and the former trial. The jury were satisfied with 
her statement of fact. 

Upon the question of whether the handwriting on ex- 
hibits 1 and 2, and the writing on exhibit 4, is the hand- 
writing of defendant, we have the testimony of Mr. 
Wallace O. Shayne and Mr. Roy E. Karls. The record 
shows that Mr. Shayne was a man of much experience 
and had been in the employ of the government and other 
banks as a handwriting expert. The defendant in op- 
position called Mr. Roy E. Karls, who has been a bank 
cashier. The testimony of these two witnesses was placed 
in juxtaposition and the jury believed Mr. Shayne. It is 
not the province of this court to find fault with the ver- 
dict of the jury. “A judgment of conviction in a crim- 
inal case will not be set aside because of conflicting evi- 
dence, where the evidence of the state, if believed by the 
jury, is sufficient to sustain the verdict.” Wheeler v. 
State, 79 Neb. 491. This proposition has long been set- 
tled in this state, and may be said to be a rule of law. 
That being the case, we will not disturb the verdict of 
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the jury rendered under these circumstances, and we 
think justice will be subserved by confirming this verdict. 
AFFIRMED. 


FRANK ULASKI, APPELLEE, Y. Morris & COMPANY, AP- 
PELLANT, 


Firep Octoner 14, 1921. No. 22191. 


1. Master and Servant: WorkMEN’S COMPENSATION: APPEAL: CoN- 
FLICTING Evipencr. “Where the district court in a. workmen’s 
compensation case finds, on substantially conflicting evidence, - 
that the employee was injured in a particular manner, such find- 
ing of fact will not be reversed on appeal unless clearly wrong.” 
Swift ¢ Co. v. Prinec, ante, p. 358. 


Loss or Use or Fixcer. Where the injured em- 
ployee suffered 25 per cent. partial permanent loss of the normal 
use of the second or middle finger of his right hand, the extent 
of the injury not being ascertainable until 10 weeks after the 
accident, then he is entitled, under section 3662, Rev. St. 1913, as 
amended by section 7, ch. 85, Laws 1917, to compensation for the 
period of 714 weeks at $15 a week, commencing, not with the day 
of the accident, but with the day when the extent of the injury 
is ascertainable, and, in addition, is entitled to $15 a week for the 
10 weeks. : 


8. Witnesses: Frres or Expert. “One testifying as an expert on a 
subject requiring special knowledge and skill, in the absence of 
a special contract, is entitled only to the statutory fee.” Main v. 
Sherman County, 74 Neb, 155. 


APPEAL from the district court for Douglas county: 
Artuur C. WAKELEY, JupGe. Affirmed as modified. 


James C. Kinsler, for appellant. 
Bigelow, Peterson & La Violette, contra. 


Kennedy, Holland, De Lacy & McLaughlin, amici 
curiae. o 

Heard before Morrisspy, C.J., ALpricH, Day, DAN, 
FLANSBURG and Ross, JJ. 
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ALDRICH, J. 

On September 11, 1920, Frank Ulaski, an employee of 
defendant, was injured while in the course of his em- 
ployment. He was what is called a “beef lugger.” On 
that day he says that a beef fell from an overhead rail, 
and in catching it a bone sliver was forced into the first 
joint of the middle finger of the right hand. The de- 
fendant’s physician administered some iodine and band- 
aged the finger and he had daily dressings at the doctor’s 
effice. In the meantime an infection developed and it 
became necessary to open the wound. J inally, he was 
sent home, where he stayed during the succeeding week 
and two days. He was treated daily by the company 
physician and his finger was repeatedly lanced. He re- 
turned on September 29, under direction of the company’s 
physician, and was assigned a lighter task in which he 
did not have to use the injured finger. 

On October 1, he was called to the office and given a 
check for $5 to cover his compensation for two days, the 
27th and 28th of September, the first weck being ex- 
empted by law. He signed a release; and then returned 
to work aud was required to do work that necessitated 
the use of his finger. He told the foreman he could not 
do that work because of his sore finger. An altercation 
ensued and he was permanently discharged. This dis- 
charge occurred about two hours after he had signed the 
release, and, notwithstanding his discharge, he was 
treated by the company physician for several days after- 
wards. Later, while his finger was still swollen and 
epen, the company physician refused him further treat- 
ment. It was on October 7 that he was refused further 
compensation, and then he went to the compensation com- 
missioner, who informed the company’s claim agent and 
told him that Ulaski was at that time entitled to a week’s 
compensation. .Ulaski then went to the company’s office 
and was paid the sum of $15, and was required to sign 
two releases. His finger was at that time still sore and 
swollen. He returned to the defendant company on 
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November 16, seeking work. The defendant company had 
not at that time begun to lay off men, although they re- 
fused him employment. [t is claimed that plaintiff was 
not yet in condition to work and was not able to use the 
knife. Even at this time his finger was in such a con- 
dition that he was unable to work and was forced to quit 
after shoveling coal a few hours. Jauuary following he 
applicd for compensation and was awarded a hearing 
and was allowed additional compensation. Upon a hear- 
ing in the district court being liad, the trial court, among 
other things, held that “the plaintiff have and recover 
from the defendant company, in addition to the sum al- 
ready paid, compensation at the rate of $15 per week for 
a period of 1714 weeks, all of which is now due and pay- 
able forthwith; that the defendant company be and it is 
hereby ordered to pay to plaintiff the sum of $75 for 
attorneys’ fee in this court, and to pay to the plaintiff 
for expert witness fees charged as costs the sum of $50, 
and to pay into court the costs of this suit; that, unless 
said payments are made forthwith, the defendant shall 
also pay 50 per cent. of the said compensation for 17% 
weeks ag the statutory waiting time.” From the judg- 
ment so rendered the defendant appealed. 

In Swift & Co. v. Prince, ante, p. 358, the court said: 
“The trial court saw the witnesses and heard their testi- 
mony, and its findings, npon conflicting evidence, should 
not be disturbed. It is the rule in cases of this kind that 
findings of fact, supported by sufficient evidence, or find- 
ings of fact on substantially conflicting evidence, will not 
be reversed unless clearly wrong.” The rule announced 
in the Prince case is applicable to the facts before us 
and we adhere thereto. The finding of fact is amply 
supported by the record. The court was justified in al- 
lowing Ulaski 10 weeks for total disability in addition to 
the week and two days formerly allowed by the court 
under the finding of fact. 

The record shows conclusively that plaintiff was al- 
lowed 10 weeks’ compensation for time lost dating from 


or 
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October 7, 1920. After he had rested and had had time to 
make improvement it was further found that he had lost 
25 per cent. of the normal use of his injured finger. His 
loss altogether, then, was 10 weeks for total disability 
and 74% weeks for permanent partial loss of the finger, 
making a total loss of time of 17144 weeks at $15 a week, 
as provided by statute. The defendant refused to pay 
the award as made by the compensation commissioner. 
Then the case was tried in the district court and the de- 
cision of the compensation commissioner affirmed. 

As appears of record there was total] disability of 10 
weeks, and according to the spirit and intent of the stat-: 
ute the plaintiff was entitled to a recovery of $15 a week 
pending that time, and to a permanent partial disability 
for a period of 714 weeks. This in the aggregate con- 
stitutes the total loss of the plaintiff for the entire time 
of the injury, and we concuv in the finding of the court 
in this regard as it is amply sustained by the record. 
This case is not unlike the principle found in Addison v. 
Wood Co., 207 Mich. 319. The principles of the statute 
as applied to this case are fully discussed and the appli- 
‘cation of the law which we follow is made. We adhere 
to the principle of law therein involved. It is in point 
in the instant case. We believe the court was right in 
allowing a total disability for a period of 10 weeks and 
was correct in allowing permanent partial disability at 
the rate of $15 a week. The requirements of the statute 
have been amply complied with and the court has met the. 
situation as shown in plaintiff’s case. 

We are not tnmindful of the fact that in the discussion 
and conclusion of the instant case there are cases hotd- 
ing a different principle and conclusion from what we 
have arrived at, but at the same time we believe that our 
conclusion has the support of law and does ample justice 
to the parties under these facts. 

On the question of attorney’s fees, section 3666, Rev. 
St. 1913, as amended by chapter 85, Laws 1917, and 
chapter 91, Laws 1919, provides as follows: “Whenever 
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the employer refuses payment, or when the employer 
neglects to pay compensation for thirty days after injury, 
and proceedings are had before the compensation com- 
missiouer, a reasonable attorney’s fee shall be allowed the 
employee by the court in the event the employer appeals 
from the award of the commissioner and fails to obtain 
any reduction in the amount of such award; the appellate 
court shall in like manner allow the plaintiff a reason- 
able sun as attorney’s fees for the appellate proceedings.” 
The $75.so allowed by the trial court is correct and just 
and we affirmit. It follows that defendant must pay the 
costs of this suit. 

There is, however, no provision in the law for the pay- 
ment of expert: witness fees. The expert witnesses are 
therefore allowed the usual and lawful witness fee, and 
no more. :J/ain v. Sherman County, 74 Neb. 155. 

The judgment of the district court is affirmed, except 
as modified herein. It is ordered that the court disallow 
the expert witness fee in the amount of $50, and that the 
expert witness recover only the usual and lawful witness 
fee; and that defendant receive credit for one and one- 
third weeks’ compensation which defendant has already 
paid: on plaintiff's claim. It is further ordered that de- 
fendant pay an attorney fee for plaintiff, as costs in this 
court, in the sum of $100. 

AFFIRMED AS MODIFIND. 


FI, B. Baytor, TRUSTEE, APPELLANT, V. HENRY J. Han 
ET AL., APPELLEES; FOLSOM BAKERY ET AL., APPELLANTS. 


FrLep OctopER 14, 1921. No. 21433. 


1. Contracts: Construction. In construing a contract,'a court will 
give due force to the grammatical arrangement of the words and 
clauses, unless by so doing it appears to-be at variance with the 
intention of the parties as indicated by the contract as a whole. 


It is a general rule’ of construction, unless the 
intention of the parties appears otherwise, that a relative word 
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or clause will be construed as referring to its nearest ante- 


cedent. 


. The contract set out in the opinion construed, 
and held, that the clause, “to be used in the liquidation of, the 
indebtedness of the said Lindell Hotel, existing on and prior to 
August 1, 1916,” refers to the nearest antecedent, namely, that 
the accounts assigned to the Lindell Service Company should be 
so uséd, and does not include the 48 shares of stock assigned to 
Hall. 


AppgAL from the district court for. Lancaster county: 
EvuLiotr J. CLEMENTS, JUDGE. Reversed, with directions. 


Fawcett & Mockett, Claude S. Wilson and (C. L. 
Clark, for appellants. 


C. C. Flansburg, T. J. Doyle, H. N. Mattley and P. R. 
Halligan, contra. 


Heard before Mornrissry, C.J., LEYTON, DEAN and 
Day, JJ. 


Day, J. 

This is an action in equity, somewhat in the nature of 
an accounting, brought: by I’. B. Baylor, trustee for cer- 
tain. creditors of Robert W. Johnston, against Henry J. 
Hall, Lindell Service Company, a corporation, and Robert 
W. Johnston. The action, in so far as it affected the de- 
fendant Johnston, was based upon certain accounts due 
and owing by Johnston to the creditors represented by 
the trustee. The action, in so far as it sought to charge 
defendants Hall and the Lindell Service Company with 
liability for the debts of Johnston, was based upon certain 
contracts, reference to which will hereafter be made. 
After the action was commenced other creditors of John- 
ston were permitted to intervene, charging substantially 
the same facts as alleged by the plaintiff, and joining the 
plaintiff in the relief prayed. The trial court found the 
. issues in favor of the plaintiff and the interveners, as 
against the defendant Johnston, and rendered a. judg- 
ment against him for the amount found to.be due the 
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plaintitf and the respective interveners. The trial court 
further found the issues in favor of the defendants Hall 
and the Lindell Service Company, and, as to these de- 
fendants, the petitions of the plaintiff and the interveners 
were dismissed. I*rom the judgment in favor of Hall and 
the Lindell Service Company, the plaintiff and the inter- 
veners have appealed. . 

A brief reference to the circumstances leading up to 
the making of the contracts will serve to a better under- 
standing of the precise point in controversy. It appears 
that for some years prior to August 1, 1916, Robert W. 
Johnston had conducted the Lindell Hotel in the city of 
Lincoln, Nebraska, and had become indebted in consid- 
erable stins to various creditors. At that time he held 
the title to the hotel property in his own name, but it was 
incumbered by a mortgage for approximately the pur- 
chase price. He was in arrears with the interest pay- 
ment, and the mortgagees were considering taking steps 
to repossess themselves of the property. Negotiations 
were entered into between Hall and Johnston which re- 
sulted in a contract between the parties dated August 1, 
1916, by the terms of which they agreed to organize a 
corporation to be known as the Lindell Service Company, 
to succeed Johnston in the proprietorship of the Lindell 
Hotel. Arrangements were perfected by which Johnston 
was to deed the hotel property back to the original 
owners, and they im turn were to lease the premises to 
the Lindell Service Company for a period of ten years, no 
rent to be paid for the first year. Under the agreement 
Hall was ta pay into the treasury of the corporation 
$5,100, and was to receive therefor 51 shares of the capital 
stock. Johnston was to transfer to the corporation the 
provisions on hand, purchased for the operation .of the 
hotel, and also to turn over to the corporation a café owned 
by him at Capital Beach, a pleasure resort near Lincoln, 
for which he was to receive 49 shares of the stock in the 
corporation. Johnston further agreed to assign one 
share of his stock to an employee designated by Hall. 
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Pursuant to the agreement the corporation was organized 
and entered upon the operation of the hotel. The con- 
tract of August 1, 1916, recognized that Johnston was 
owing certain accounts incurred in the operation of the 
hotel, and in that behalf provided -as follows: “It is 
further agreed that inasmuch as there are now certain 
bills owed to divers parties for provisions, laundry and 
other matters pertaining to the management and opera- 
tion of the said hotel, to the present date, which are be- 
lieved to be in excess of $11,500, the exact amount thereof 
is not known, that said bills will be paid from time to 
time, after current expenses are paid, from the revenues 
cerived from the operation of said hotel, as rapidly as the 
revenues so derived will permit the payment of said bills. 
The money expended in the payment of said bills will be 
charged to the said Robert W. Johnston, and deducted 
from his share of the profits resulting from the operation 
of said hofel.” Acting under this contract the Lindell 
Service Company paid out from time to time on John- 
ston’s debts, up to April 11, 1917, the sum of $15,584.73. 
Through an error of the book-keeper the corporation had 
advanced on account of these debts several thousand dol- 
Jars more than the net earnings of the corporation. An 
audit of the books then disclosed that Johnston’s debts on 
August 1, 1916, amounted to approximately $33,000. 
Other complications arose in the affairs of the corpora- 
tion, and Johnston, who had managed the hotel, took em- 
ployment elsewhere. At this stage of the business affairs 
of the corporation, Hall and Johnston entered into an- 
other contract of date April 11, 1917. The provisions of 
this contract which bear upon the present controversy are 
paragraphs one, five, and six, and are as follows: 

“1, That said Robert W. Johnston will assign to the 
first party (Henry J. Hall) forty-eight (48) shares of the 
capital stock in the Lindell Service Company, a cor- 
poration of Lincoln, Nebraska; will assign to said Lindell 
Service Company all unpaid bills and accounts receivable, 
now due the Lindell Hotel under the former management 
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of Robert W. Johnston, to be used in the liquidation of 
the indebtedness of the said Lindell Hotel, existing on and 
prior to August 1, 1916.” 

“5. First party (Hall) further agrees that the Lindell 
Service Company, at a meeting of its stockholders, will 
authorize the making of a contract by said Lindell Service 
Company, a corporation, to assume and pay that certain 
indebtedness of Robert W. Johnston, described in a -cer- 
tain written agreement between Henry J. Hall and 
Robert W. Johnston, to incorporate the Lindell. Service 
Company, dated August 1, 1916, pursuant to the terms of 
said written contract, as more fully set forth in said con- 
tract. 

“6, First party further agrees that neither he, the said 
Henry J. Hall, nor the Lindell Service Company, will 
make any claims against the said Robert W. Johnston on 
account of advances made by said Lindell Service Com- 
pany, in payment of the indebtedness of said Robert W. 
Johnston, incurred and existing prior to August 1, 1916.” 

Johnston complied with the. terms of the contract. 
Hall took no steps to have the provisions of paragraph 
five of the contract carried out, but continued to operate 
the hotel until June 1, 1917, at which time he sold all 
the corporate property including the lease, realizing there- 
for, net, $7,480. With this sum he paid his note of $5,100, 
given for borrowed money to pay for his shares of stock, 
and uscd. the balance in paying indebtedness of the Lin- 
dell Service Company. None of the accounts assigned to 
the Lindell’ Service Company under the’ provisions of 
paragraph one were collected. 

‘The plaintiff, as well as the interveners, state that the 
whole question presented by the record turns upon the 
interpretation to be given to paragraph one ‘of ‘the con- 
tract of April 11, 1917. It is their contention that the 
contract’ requires that the 48 shares of stock assigned to 
¥falt ‘should be: used by. him in liquidation of:Johnston’s 
debtg contracted prior to August 1, 1916; and itis argued 
‘that, inasmuch. as’ Hall has. converted the’ assets: ofthe 
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corporation into money, therefore 48/100 of the net pro- 
ceeds: derived from the sale of the corporate property 
should be applied in the payment of Johnston's old debts. 
We are unable to agree with counsel in this interpreta- 
tion of the contract. As we view it, the first paragraph 
of the contract does not mean that the 48 shares should 
be applied in payment of the debts.. The phrase in the 
contract, “to be used in the liquidation of the indebted- 
ness of the said Lindell Hotel, existing on and prior to 
August 1, 1916,” refers only to the first antecedent, 
namely, that the assigned accounts should be so used. 
Ordinarily in construing a contract a court will give due 
force to the grammatical arrangement of the clauses, un- 
less by: so doing it appears to be at variance with the 
intent of the parties as indicated by the contract as a 
whole. The cardinal rule is to carry out, if possible, the 
‘intention of the parties. If a clause contained in a writ- 
ten contract. would by grammatical construction have one 
application, and from the whole tenor of the instruinent 
it is manifest that the parties to it intended it to have a 
more extended application, it will be construed according 
to the intended intention of the parties. Thus it is the 
general rule that, unless the intention appears otherwise, 
a relative word or clause will be construed as referring 
to its nearest antecedent. But where the context of the 
writing shows that the relative word or clause is not in- 
tended to apply to its nearest antecedent it will be con- 
strued in such a way as to carry out the intention of the 
parties. 6 R. C..1.. 845, sec. 234. 

Applying these general principles to the contract in 
question, it seems clear to us that the clause, “to be used 
in the liquidation of the indebtedness of the said Lindell 
Hotel, existing on and prior to August 1, 1916,” refers 
only to its nearest antecedent, namely, that the accounts 
assigned should be so used. By paragraph five of the 
contract, Hall agrees that he will have the stockholders of 
the Lindell Service Company authorize the corporation to 
make a contract to assume and pay Johnston’s indebted- 
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ness arising out of the former management of the Lindell 
Hotel, the same to be paid in accordance with the terms 
of the contract of August 1, 1916. By that contract the 
debts of Johnston were to be paid off from time to time 
after current expenses were paid from the revenues de- 
rived from the operation of the hotel, as fast as the 
revenues would permit, and that the money so paid out 
on bills was to be charged to Johnston’s account. By 
the contract of April 11, 1917, Hall and the Lindell 
Service Company agreed to waive any claim against 
Johnston by reason of the advances so made. While we 
are of the view that the contract does not require that 
Hall should use the 48 shares of stock in the payment of 
Johnston’s old debts, it is quite apparent, we think, that 
Hall has breached the contract. He made no effort to 
have the stockholders authorize the Lindell Service Com- 
pany to assume and pay Johnston’s old debts out of the 
revenues derived from the conduct of the business after 
deducting current expenses. This he could easily have 
done, because he owned 99 shares of the stock, and con- 
trolled the other share. On the contrary, within six 
weeks after acquiring the stock, he sold all of the cor- 
porate property, and thus effectively put it out of his 
power to fulfil the contract. From the record before us 
we are unable to determine whether there were any profits 
after deducting current expenses arising from the conduct 
of the business between April 11 and June 1, 1917, at 
which time Hall disposed of the corporate property. 
Neither is there testimony from which we could draw a 
conclusion as to what, if any, damages would reasonably 
follow from Hall’s breach of the contract. It was evi- 
dently the intention of the parties that the Lindell Service 
Company should continue operating the hotel, and it was 
not contemplated that the corporate property would be 
sold. In this state of the record, we hold that there is 
not enough before us upon which we can base a judg- 
ment for more than nominal damages, arising from the 
breach of the contract. We think, however, in view of 
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the breach of the contract by Hall, he should be charged 
with nominal damages at least, as the law presumes some 
damage to follow from a breach of a contract. 

The judgment of the lower court is reversed, and the 
cause is remanded to enter judgment in favor of the 
plaintiff and interveners for nominal damages, and for 
costs. 

REVERSED. 

FLANSBURG, J., not sitting. 


JOB CANIGLIA, APPELLER, V. CIRINO VACANTI, APPELLANT. 
Fi.Ep Ocrorner 14, 1921. No, 21561. 


1. Appeal: Verpicr: ReEvirew. A verdict of a jury, based upon suffi- 

"  eient evidence to support it, and which cannot be said by the 
court ,to.be clearly wrong, will not be set aside merely because it 
appears to be against the weight or preponderance of the evi- 
dence, as the weight of the testimony is for the jury, and not for 
the appellate court. ; 

2. : : . Verdict held to be supported by sufficient 
avldente, and not a verdict which a reviewing court could say 
was clearly wrong. 


AppEAL from the district court for Douglas county: 
Wiis G. SrEars, JupGe. Affirmed. 


Piatti € Wear and John F. Moriarty, for appellant. 
Switzler & Switzler and Claudio Delitala, contra. 


Heard before Morrissey, C.J., Arpricu, Day, Dean, 
FLANsbune, Lerrox and Rosr, JJ. 


FLANSBURG, J. 

On rehearing. lormer opinion (not reported) by Com- 
missioner Cain. 

This was an action at law by the plaintiff to recover 
money deposited with the defendant. The plaintiff re- 
covered the full amount claimed. Defendant appeals. 

The only question presented is the sufficiency of the 
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evidencé to sustain the verdict. The testimony discloses 
that the plaintiff arranged with the defendant to deposit 
moneys with the defendant, and it was agreed that the 
plaintiff could draw upon the deposit without previous 
notice and at any time that he pleased. Plaintiff claimed 
to be entitled to interest at 4 per cent., but whether or 
vot there was an agreement for interest is one of the con- 
troverted issues between the parties. The record of de- 
posits was kept in an ordinary bank pass-book, and as 
each amount was given by plaintiff to the defendant for 
deposit a record of it was entered by the defendant in 
this book. The book was retained by the plaintiff. De- 
fendant claims payment of $1,000, made on December 29, 
1918. The only issues of fact presented are the question 
of credit of $1,000 for the cash payment claimed by de- 
fendant, and the question of whether or not it was' agreed 
that the deposits should bear interest. The jury found 
in favor of the plaintiff on the issue of the $1,000 pay- 
ment, and also found that the plaintiff was not entitled 
to interest on deposits. 

Plaintiff's testimony is a flat denial that the $1,000 pay- 
ment was ever made, It is admitted by all parties that 
no receipt was taken by the defendant to evidence such 
payment. The defendant points out that in another in- 
stance, where defendant had made a payment to plaintiff 
of $380 out of the deposit fund, no receipt was taken, but 
in that instance the payment was made through the 
transfer of a bank check, and it was explained, and plain- 
tiff says it was mentioned at the time, that no receipt 
was therefore necessary. The defendant, defendant's 
son, defendant's wife and her two sisters all testified, in 
direct contradiction to the plantiff's testimony, to the 
effect that the $1,000 payment had been made. The testi- 
mony of these several witnesses, however, as to the par- 
ticulars of the transaction was not in entire accord. Thus 
there is a direct issue of fact, the solution of which de- 
pends entirely upon the credibility of these witnesses. 
This issue was passed upon by the jury. It is impossible 
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for the court to determine which witnesses told the truth. 
That was a matter within the peculiar province of the 
jury, and it cannot be said by this court that the decision 
of the jury is clearly wrong. Plath v. Brunken, 102 Neb. 
467. 

The defendant lays particular stress upon the fact that 
the interpreter, used by the plaintiff, and also later used 
by the defendant without objection then to his qualifi- 
cations, could not speak the English language well, and 
that confusion resulted. However, we have carefully 
read the record, and, though there seems to have been 
sonie ‘difficulty at times in getting some questions, or 
answers understood, it appears that in each instance the 
matter. was entirely cleared up and that the final an- 
swers were- intelligent and responsive to the questions 
made: “There is nothing to impeach the interpreter, ‘nor 
to show that, in any particular instance, he did not, in 
the end, accurately and truthfully interpret each of the 
matters presented to hin. 

We attach little significance to the fact that the jury 
refused to allow the plaintiff interest on the money. It 
does not follow, where the jury refused to allow a claim 
in one instance, based on plaintiff’s testimony, that the 
jury must be held to have disbelieved plaintiff’s testimony 
given :to substantiate the other claim. 

The former: decision in this case, entered upon the 
opinion by the supreme court commission, is set aside, 
and the judgment.of the lower court is 

os AFFIRMED. 


MARTIN i: Baley, APPELLEE, V. JAMES W, CHILTON, AP- 
“PELLANT! Guy A. SILVIS ET AL., APPELLEES. 


Fitep OcToRER 14, 1921. No. 21594. 


1, Pleading: Equity. In an action to cancel deeds and recover title 
to. real property, which is alleged to have been wrongfully and 
fraudulently procured from the owner, a prayer for alternative 
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relief, asking that damages may be awarded in case the property 
cannot be reconveyed, is proper, since equity, having once ob- 
tained jurisdiction of the controversy, will retain the case to 
assess damages in favor of the injured party, or to decree such 
other relief as may be just in the premises.- 


2. Fraud: Suit to CanceL Deep: Parties. In such an action, it is 
‘proper to join, as one defendant, the person who fraudulently de- 
prived the owner of his property, as well as the person to whom 
the property has been conveyed by him and who, it is alleged, 
took the property with notice of the fraud. 


3. Venue: Isstanct or SuMMONS To ANOTHER Country. Where an 
action is brought and service had upon one defendant in the 
county where the petition is filed, the action cannot be said to 
be rightfully brought in the county so as to authorize issuance 
of summons to a second defendant in another county, where it 
develops that the plaintiff is unable to present an issuable con- 
troversy as to the first defendant, and has no reasonable basis 
for a cause of action against him, and where no issue of fact is 
presented to establish that such defendant has any substantial 
interest in the suit adverse to the plaintiff. 


APPEAL from the district conrt for Lincoln county: 
Hanson M. Grimes, Jupce. Reversed. 


C. L. Baskins, for appellant. 


Hoagland & Carr, George N. Gibbs and Hvans & Evans, 
contra, 


Heard before Morrissey, C.J., ALDRICH, Day, Dean, 
FLANSBURG, LETron and Ross, JJ. 


FLANSBURG, J. 

This was an action based upon fraud brought against 
the defendants Chilton and Silvis to cancel certain deeds 
imade by the plaintiff, and to recover title to the real 
estate thereby conveyed, and, in the event that such real 
estate could not be recovered, plaintiff sought an award 
of damages for the wrongful deprivation of his property. 
The lower court held that the property had been conveyed 
by defendant Chilton, plaintiff's immediate grantee, to 
defendant Silvis, an innocent purchaser, entered judg- 
ment for the plaintiff for damages against the defendant 
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Chilton, and the action as to Silvis was dismissed. De- 
fendant Chilton appeals. 

The sole question is one of the jurisdiction of the court 
over the person of the defendant Chilton, who was served 
by a summons sent to him in a county other than the 
county in which the action was instituted. 

Plaintiff in his petition, for cause of action, stated that 
the defendant Chilton had, by fraudulent representations, 
procured a deed from plaintiff to Chilton, covering the | 
real estate in controversy, and that defendant Chilton, 
having procured title to such real estate, had conveyed 
the same by deed to the defendant Silvis, and that the de- 
fendant Silvis took with knowledge of the fraud perpe- 
trated upon the plaintiff and was not an innocent pur- 
chaser for value. The plaintiff prayed that his deed to 
the defendant Chilton and the deed from Chilton to de- 
fendant Silvis be canceled, and that the title to the real 
estate be quieted in him; but, in the event that the court 
should find that Silvis was an innocent purchaser and had 
acquired a good title as against the plaintiff, that the 
plaintiff be allowed to recover a money judgment against 
Chilton for damages. 

The suit was instituted in Lincoln county, and service 
was had upon defendant Silvis in that county and upon 
defendant, Chilton by service of summons upon him in 
Arthur county. 

Defendant Chilton contends that he was improperly 
made defendant in the action, since the plaintiff’s cause 
of action, if any, against him and against defendant 
Silvis could not be joined in the same proceeding. It is 
his contention that plaintiff’s cause of action against him 
was one for damages and the cause of action against 
Silvis was one in equity to cancel deeds and quiet title. 
The gist, however, of the plaintiff’s action is to recover 
property, or its value, of which plaintiff has been wrong- 
fully deprived, and his claims against the two defend- 
ants, as set out in his petition, grow out of the same 
transaction, or series of transactions, between the par- 
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ties, all tending to one end. It would seem that the relief 
asked for was properly sought in one proceeding. 20 Cyc. 
430. By. the allegations of the plaintiff’s petition, .both 
defendants, Chilton and Silvis, acted together in fraud of 
the plaintiff’s rights and to the end of depriving him of 
his property, and, where an action is brought for.the pur- 
pose of canceling deeds fraudulently procured, and it is 
found that the property for some reason cannot be recon- 
veyed to the party wronged, a court of equity, having at- 
‘tained jurisdiction, will hold the case for the purpose of 
giving complete relief, and may award damages in lieu 
of the return of the property. 9 C. J. 1263, sec. 211. As 
said in Johnson v. Carter, 148 Ia. 95, 100: “It is a well- 
settled proposition that, equity having once obtained. jur- 
isdiction of a controversy, if it be found that some act of 
the party charged has made the application of the specific 
remedy sought impossible or impracticable, the court will 
retain jurisdiction to assess damages in favor of the in- 
jured party, or to decree such other relief as may. be just 
in the premises. * * * It would be a strange per- 
version of the spirit which pervades all rules of equity if, 
when a party, who has been defrauded of his title to land, 
brings the person who defrauded him into a court of 
equity, npou a demand for rescission of the conveyance, 
he can divest the court of jurisdiction by showing that 
he has conveyed the title to an innocent purchaser, and 
thus compel the injured party to resort to another forum 
for the recovery of damages.” See, also, Rakow v. Tate, 
93 Neb. 198. - 

Under the allegations of the plaintiff's petition, then, it 
was proper to join the defendants in the one action and 
to seek the relicf prayed. 

It is, however, further contended by the defendant Chil- 
ton that at the ‘time of the institution of the proceeding 
it was fully known to the plaintiff that the defendant 
Silvis had not participated in the fraud, and that Silvis 
was, in fact, an innocent purchaser from Chilton; that 
it was, therefore, fully known to plaintiff that he had no 
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cause of action against the defendant Silvis, and that the 
allegations of the plaintiff’s petition, so far as'they relate 
to any cause of action against Silvis, were made without 
any foundation whatsoever in fact, and only for the pur- 
pose of a joinder of Silvis in the action, so as to procure 
service upon Silvis in the county, and by that means 
furnish a basis for the issuance of process against Chil- 
ton, as a codefendant, outside of the county where the 
action was brought. 

The statute provides that, where the action is right- 
fully brought in any county, a summons may be issued 
to any other county against one or more of the defendants 
at the plaintiff's request. Tey. St. 1913, sec. 7627. 

An.-action to quiet title must be brought in the county 
where the property is situated, and in such an action 
Chilten wonld have been a proper party defendant to the 
proceeding, though he had parted with his interest in the ° 
property by his deed: to Silvis. 32 Cye. 1847, 1348. 

Before, however, the action for fraud or to quiet title 
can be said to have been rightfully brought against Silvis, 
it must appear that the plaintiff had some substantial 
basis for the action. We have made a careful examina- 
tion of the entire record in this case, and find no at- 
tempt in the testimony at any place to show that Silvis 
was a party to the fraud with Chilton, nor to deny the 
fact that he was an innocent purchaser of the property. 
In fact, it does appear that the plaintiff, by his ‘actions, 
has at no time controverted the rights of Silvis. He 
promptly moved out of the property at the request of 
Silvis, and has, until this suit, recognized his’ title. Upon 
an-examination of all the evidence in the case, it appears 
clear to us that, as to the defendant Silvis, the action is 
purely nominal. 

Had the plaintiff shown any reasonable ground to be- 
li-ve that Silvis was not an innocent purchaser, and had 
che introduced sufficient evidence to show that his action 
against Silvis was based upon probable cause, the case 
would have been different, for his action might have been 
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rightfully brought and the court have acquired jurisdic- 
tion for the trial of the issuable controversy as against 
Silvis, though it should prove, upon trial, that the plain- 
tiff’s evidence was insufficient to allow him to prevail. 
But in this case the plaintiff, by his testimony, presented 
no issue in support of a cause of action against Silvis. 
The testimony in the case bears upon the one issue of 
alleged fraud perpetrated by defendant Chilton and upon 
the question of the amount of damages. That Silvis was 
net a party to the fraud, but was an innocent purchaser 
of the property for value, is shown beyond any dispute, 
as to fact or inference, in the record. 

Where an action is brought and service had upon one 
defendant in the county where the petition is filed, the 
action cannot be said to be rightfully brought in the 
county so as to authorize issuance of summons to a sec- 
ond defendant in another county, where it develops that 
the plaintiff is unable to present an issuable controversy 
as to the first defendant, and has no reasonable basis for 
a cause of action against him, and where no issue of fact 
is presented to establish that such defendant has any 
substantial interest in the suit adverse to the plaintiff. 
Cobbey v. Wright, 29 Neb. 274; Dunn v. Haines, 17 Neb. 
560; Allen v. Miller, 11 Ohio St. 374; Miller v. Meeker, 
d4 Neb. 452; Ayres v. West, 86 Neb. 297. 

For the reasons given, it is our opinion that the dis- 
trict court acquired no jurisdiction over the person of 
the defendant Chilton, and his objections to the court’s 
jurisdiction should have been sustained. The judgment 
entered against defendant Chilton is 

REVERSED. 
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Davip BERLINER, APPELLEE, V. DIRECTOR GENERAL OF RAIL- 


ROADS, APPELLEE: UNION Srock YARps COMPANY, AP- 
PELLANT. 


FiLrEp Ocroper 14, 1921. No. 21619. 


Carriers: SHIPMENT oF LivE Stock: DeLay. Where live stock is 
tendered to a carrier for shipment and the shipment is received 
and accepted and transportation begun, and where the carrier, 
through its default, fails to make connections with another 
carrier, and returns the cattle to its pens at the originating 
point of shipment, to hold them until the next day, for the pur- 
pose of delivery to the other carrier, then, the fact that it notifies 
the shipper of its failure to ship and informs him that the stock 
will be forwarded the following day, if agreeable, does not alone 
amount to a complete breach and a termination by the parties 
of the original shipping agreement and constitute a redelivery 
of the stock to the shipper, so as to give rise to a new agree- 
ment for shipment to be made on the following day, but con- 
stitutes only a delay in transportation under the original ship- 
ping agreement. 


: MeaSUrRE oF Damaces. The measure of 
damages in such a case is the difference between the value of the 
live stock at the’ time and place they ought to have been delivered 
and their value at the time of their actual delivery, or at the first 
available market after they were actually delivered. 


Appeal: ApMIsSION OF EXPERT TESTIMONY: PREJUDICIAL Error. 
In an action to recover for damages sustained during delay in 
transportation of live stock, where the testimony of plaintiff and 
defendant, on the question of the amount of damages, is in sharp 
conflict and evenly balanced, the improper admission of the testi- 
mony of one offered as an expert, purporting to show that the 
damages were in the amount contended for by plaintiff, held 
prejudicial error. 


Evidence: Exrerr Testimony. It is error to allow a _ witness, 
offered as an expert, to give his conclusions on the values of live 
stock, bearing upon the measure of damages, where the hypotheti- 
cal question put to him does not contain sufficient facts, based 
upon some evidence introduced, to fairly reflect an issue tendered 
by the case, and to furnish a sufficient premise upon which to 
base an intelligent conclusion. 


APPEAL from the district court for Douglas county; 
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CHARLES Lestin, JupGE. Affirmed in part, and reversed 
an part, 


Brown, Barter & Van Dusen, tor appellant. 


Byron Clark, Jesse L. Root, J. W. Weingarten and 
Walter W. Hoye, contra. 


Heard before Morrissey, C.J., ALpRicu, Day, Dean, 
ISLANSBURG, Lertox and Ross, JJ. 


FLanspina, J, 2. é 

This was an action brought by the plaintiff against the 
Union Stock Yards Company, of South Omaha, and the 
Chicago, Burlington & Quincy Railroad Company, to re- 
cover for damages caused by an alleged nnreasonable 
tlelay in transportation of live stock. Verdict and jndg- 
ment was in favor of the plaintiff and against the Union 
Stock Yards Company, but against the plaintiff and in 
favor of the railroad company, The action as to the. 
railroad company has been dismissed. The defendant 
Union Stock Yards Company appeals. 

The defendant urges two grounds for reversal: (1) 
hat the conrt erroneously instructed the jury as to the 
measure of damages; and (2) improperly admitted certain 
testimony. 

The jury were instructed that the measure of damages 
would be the difference between the value of the cattle 
at St. Joseph at the time they should, without any uurea- 
sonable delay, have been delivered, and their value upon 
the first available market after delivery. Defendant con- 
cedes that such measure of damages is the correct one in 
cases of a delay in transportation, but contends that this 
is not a case of delay in transportation, but one. of a 
complete failure to perform a contract, or undertaking of 
carriage, and, in fact, a refusal to carry, and that the 
measure of damages should have been the difference Dbe- 
tween the market value of the stock at South Omaha at 
the time of breach and the market valve at St. Joseph 
‘at the time the stock should have arrived. 
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The testimony relative to that question shows that the 
plaintiff, a dealer in live stock, on October 10, 1918, was 
holding, in the yards of the defendant company at South 
Omaha, two car-loads of beef cattle. Plaintiff had been 
unable to make a desirable sale of the cattle in Omaha ~ 
and decided to ship to St. Joseph, Missouri. In order to 
conceal his identity as owner and shipper of the stock, 
he acted through the live stock commission firm of Dono- 
hue & Randall, of South Omaha, and used the name of 
Hylen, book-keeper of that firm, as shipper and consignor. 
The steck was tendered to the. defendant stock yards com- 
pany for shipment to St. Joseph, on October 10, 1918. 
The defendant accepted the shipment in ample time, 
under its rules, to have allowed delivery to the railroad 
for the train scheduled to Jeave at 8:40 that evening. De- 
fendant, however, through some fault or neglect, did not 
gct the cattle loaded and the cars switched upon the 
proper tracks uutil between 9 and 10 o'clock, and after 
this train had departed. The cattle were left in the cars 
until 38:10 a. m., when they were unloaded by the de 
fendant and returned to the pens of the stock yards com- 
pany. ; ; 

On the following morning the agent of the defendans 
Union Stock Yards Company telephoned to Hylen, whom 
he properly believed to be the owner and shipper of the 
stock, that defendant had failed to load the stock in time 
for shipment on the train of the previous evening, and 
informed Hylen that defendant “would see that the stock 
were fed and watered, and that they would go out that. 
night.” To this Hylen said, “That was all right.” The 
uncontradicted testimony is that Hylen gave no instruc- 
tions as to shipment, disposal, care or custody of the 
stock, nor did he agree to assume to take charge of it 
The defendant did not, on the other hard, disclaim any 
obligation to continue to care for the stock, or to continue 
in the complete performance of its agreement, already 
partially undertaken. The telephone conversation out- 
lined above seems to have been all that was said upon 
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the subject. 

During that day the cattle were placed in the yards 
belonging to the defendant company, customarily used by 
the commission firm above mentioned, but it does not 
appear that the commission firm, nor that Hylen, was 
given any notice as to the exact disposal of the stock. 
The exclusive control of the defendant company over the 
stock during that day was in no way interfered with nor 
interrupted. , 

We do not think these facts bear out the contention of 
the defendant that the obligation, arising out of the 
agreement to ship, made on October 10, had been 
terminated by the telephone conversation on the 11th, and 
that a redelivery of the stock had been tendered and ac- 
cepted by the shipper, and that the shipment of the stock 
on October 11 became a new shipment. On the other 
hand, it appears that the stock had been, on October 10, 
tendered tor shipment; that it had been accepted for ship- 
ment by defendant, and that transportation had begun ; 
that, through the failure of the defendant, a delay of one 
day had been cansed, and that the defendant had_ noti- 
fied the shipper of that delay. 

Though the plaintiff may be said to have had an op- 
portunity to retake the stock and sell it npon the Omaha 
market, he was not bound to do sv. He had the right to 
rxpect and demand a complete performance of his agree 
ment, which had been undertaken by the defendant, and 
to require anu entire transportation. The conversation be- 
tween the parties would indicate that they construed tneir 
relation as a continuing one, and that the-occasion was 
considered by thei as a mere delay in transportation, and 
not as a complete breach of the agreement to transport . 
and a redelivery to the shipper of the live stock agreed to 
be transported. The shipment, furthermore, went out on 
the original billing made on the previous day. Under the 
facts stated, it seems clear to us to be a case of delay in 
transportation merely. The defendant knew that the 
stock was being shipped to St. Joseph, to be tendered on 
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the market there, and the plaintitf, by reason of the un- 
reasonable delay caused by the defendant, was entitled to 
those damages which naturally followed, and as would 
fairly..and reasonably be supposed to have been in con- 
templation of the parties when the shipping contract 
was made. 

The court’s instruction, therefore, that the plaintiff was 
entitled to recover the difference between what the cattle 
would have sold for on the market at St. Joseph, had 
there been no unreasonable delay, and what such cattle 
would have sold for on the first available market after 
they actually did arrive, was the proper measure of dam- 
ages. 
Even where a shipping contract has been entered upon 
between the parties and where there has been a failure to 
anecept and receive the shipment according to the agree- 
ment, there are decisions holding that the plaintiff is en- 
titled to recover according to the measure of danieges 
just stated. Chicago, B. & Q. R. Co. v. Todd, TA Neb. T12 
Levy v. Nevada- -California- -Oregon PR. Co., 81 Or. 673, L. R 
A., 1917B, 564. 

The defendant further contends that certain testimony, - 
offered as that of an expert, of one Pruss, a dealer and 
shipper of live stock, and given in response to a hypothet- 
ical question, should have been excluded. 

The. question propounded to the witness w as as fol- 
lows: “Assuming, Mr. Pruss, that 47 head of cattle, 
weighing—western cattle of a class of pood to choice— 
weighing in Omaha on October Sth about 53,590 pounds, 
were shipped on the 11th, the evening of the 11th day of 
October, 1918, to South St. Joseph, arriving there on 
October 12, 1918, being heid in the stock yards pens Sat- 
urday, Sunday, and weré placed on the market Monday 
morning following, and assuming further that the market 
for that class of cattle in South St. Joseph on October 
the 11th, 1918, was $13.50 to $14.75, could you state what 
the difference in value of such cattle would be on Monday 
as against Friday?” 
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The witness was allowed to answer this question and 
to give his conclusions on value over the objection of the 
defendant. The question put to the witness called for his 
opinion as to the depreciation in value of the stock, but 
was quite incomplete as a hypothetical question, by rea- 
son of its failure to inform the witness of the weight of 
the cattle at the time of delivery to defendant on October 
10, the condition of the cattle then as compared to the 
condition after arrival at St. Joseph, the amount. of 
shrinkage or excess shrinkage which they had sustained, 
their appearance after their arrival, the condition and 
circumstances surrounding the shipment, the care and 
attention they had received, the time consumed in transit 
and.in pens, and the prevailing market prices on October 
14, the time of the first available market after arrival at 
St. Joseph, as compared to the market price at the time 
the cattle should have arrived on October 11. In other 
words, the question calls for the comparison in value of 
the cattle on the St. Joseph market on October 11 and on 
October 14, -without in any way explaining to the witness 
or giving sufficient data from which the witness could 
-ascertain the difference in weight or condition of the 
cattle on those two respective dates, and without inform- 
ing the witness what the market price of cattle was at 
St. Joseph on one of the dates in question. Of these facts 
the record does not show that the witness had any knowl- 
edge. 

The answer of the witness, therefore, to the question 
appears to have been purely guess and conjecture on his 
part. His answers to the questions tendered should have 
been excluded. The testimony of this witness was to the 
effect that there would have been a depreciation in value 
of the cattle from October 11 to ‘October 14 of somewhere 
between $800 and $1,100. 

The only other testimony in behalf of the plaintiff, upon 
the condition and value of the stock, was the testimony of 
plaintiff himself. His testimony was somewhat uncer- 
tain and indefinite, but, in its final analysis, was to the 
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effect that there: had- been .a shrinkage in weight to the 
extent:of 40 pounds a head between the time, on October 
11, when the stock was delivered to the defendant, and the 
iime, on October 14, when the first available market--was 
obtainable after delivery at St. Joseph, and that - the 
normal shrinkage between Omaha and St. Joseph would 
not have been more than 20 pounds. His testimony, 
therefore, showed that there had been a loss of 20 pounds 
«u head, due alone to excess shrinkage. He further testi- 
tied that the hides of the cattle were mnddy and that the 
cattle appeared stale, and that the value of the stock was 
from $800 to $1,200 less on Monday, October 14, in their 
then condition, than their value would have been on 
Friday, October 11, in the condition in which they should 
‘have arrived. 

In behalf of the defendant, 2 commission agent at St. 
Joseph, the one to whom the plaintiff had shipped his 
stock, who saw the cattle while they were there in the 
pens at St. Joseph, testified to the effect that the stale ap- 
pearance of the cattle would have depreciated their value 
from 25 to 50 cents a hundred pounds only, making a 
total depreciation on that account of somewhere from 
$184 to $268, and he further testified that the normal 
average shrinkage in weight of such cattle, shipped from 
Omaha to St. Jcseph, was in the neighborhood of 40 
pounds a head. His testimony, therefore, in direct con- 
tvadiction to that of the plaintiff, was to the effect that 
there had been no excess shrinkage in the weight of the 
cattle, due to delay in transit, and that their depreciation 
in value, owing to their stale appearance, would be no 
jnore than. $268. 

It is the contention of the plaintiff that, though the 
testimony of Pruss may have been improperly admitted, 
it could not have been prejudicial, since the testimony 
given by the plaintiff stands uncontradicted in the record. 
In view of the testimony of the plaintiff's commission 
agent, who testified in behalf of the defendant, as we have 
above outlined, we are unable to agree with plaintiff that 
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plaintiff’s testimony. stands uncontradicted, nor can. we 
come to the conclusion that the wrongful admission of the 
incompetent testimony, given by the witness Pruss, 
should, under the ruling in Pullman Palace Car Co. v. 
Woods, 76 Neb. 694, be held to be harmless error. 

The vital question in this case, and practically the only 
question left for the jury to determine as the case finally 
resolved itself, was the question of the amount of dam- 
ages—the extent of the depreciation in value, due to ex- 
cess shrinkage and the cattle becoming stale. With the 
sharp canflict between the testimony of the plaintiff and 
that of the commission merchant at St. Joseph, we cannot 
say that the defendant was not prejudiced by the incom- 
petent testimony of Pruss, purporting to show that the 
depreciation in value of the stock was from $800 to 
$1,100. 4 C. J. 997, see. 2980. The plaintiff’s testimony, 
being that of an interested witness, would no doubt have 
been given less weight by the jury had it not been corrob- 
orated and supported by the testimony of the witness 
Pruss,: testifying as an expert, and who, by his testi- 
mony, showed that he had no interest or concern in the 
outcome of the case. 

The judgment of the lower court dismissing the action 
against the Director General of Railroads is affirmed, but 
the judgment against the Union Stock Yards Company is 
reversed and the cause remanded for further proceedings. 

AFFIRMED IN PART, AND REVERSED IN PART. 


JOSEPH C. WHEELER V. STATE OF NEBRASKA. 
Firep Octorer 14, 1921. No. 21828. 


Rape: CorkonorativE EvipeNcE. In a prosecution, charging attempt to 
commit rape, where defendant admitted being with prosecutrix, 
but contended that what he did was with her consent, held, that 
her complaint to her mother, made immediately after the al- 
leged assault, the condition of her clothing, the bruised, scratched 
and bleeding condition of her body, and the shattered condition 
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“of her. nervous system, furnished sufficient corroboration of her 
story that the assault made upon her was against her will and 
felonious. 


Error to the district court for Pawnee county: WIL- 
LARD E. STEW ART, JUDGE. Affirmed. 


Byron Clark, Jesse L. Root, Matthew Geri ing and J. C. 
Dort, for plaintiff in error. 


Clarence A. Davis,. Attorney General, and’ Mason 
Wheeler, contra. 


Heard before Morrissty, C.J., AtpricH, Day, DEAN, 
FLANSBurRG, Lerton and Ross, JJ. 


FLANsBurG, J. 

Criminal prosecution on a charge of attempt to commit 
rape. Accused was convicted and brings the case here 
for review. 

The contention is that the story of the prone is 
not corroborated. 

The testimony of the prosecutrix is that she had met 
the defendant, who, during the absence of his wife from 
home, was boarding at the hotel where she was a waitress; 
that, after an acquaintance of a few days, defendant, 
about 8 o’clock in the evening, offered to drive her home 
in his automobile, which offer she accepted. As they ap- 
proached the house where prosecutrix was living with 
her mother, defendant drove toward the country, and 
after they had been in the car about five minutes he ex- 
hibited his amorous inclinations by throwing his leg over 
hers, and continued his advances during the drive, 
grabbing her nose, biting and pinching her legs, and tell- 
ing her that she “had to come across;” she in the mean- 
time endeavoring to free herself from his embraces. After 
driving some distance, the car stopped and the door was 
opened, either by the defendant or by the prosecutrix 
falling against it, and both parties got out of the car. 
Defendant then endeavored to throw her down, kicked her 
ankles and threw her legs out from under her. During 
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the encounter her head struck the car door and she lost 
consciousness. When she recovered the defendant was 
on top of her and had a portion of her clothing off and 
her dress up around hev waist. Prosecutrix believed that 
he had sexnal intercourse with her while she was uncon- 
scious, but was unable to testify positively to the fact. 
She then endeavored to run away, but defendant shoved 
her in the car and took her back to town, stoppmg close 
to her mothers house. 

The mother of prosecutrix testified that she saw the car 
draw up near ‘her house about 10 o’clock in the evening, 
and saw her daughter run across the lawn; that the 
prosecutrix asked her to “open the door quick,” that “old 
Wheeler had about killed her,’ and that when she did 
open the door she saw proseentrix with her haiv down and 
hex clothes in her hand. 

The prosecutrix was in an hysterical condition, de- 
scribed by the various witnesses as follows: Her hair 
was down on her shoulders; her face was bruised and 
scratched; most of her underclothing off; her dress torn ; 
her stockings down to her feet. There was a swollen 
place on her head; one eye was nearly closed and her lip 
was mashed; her hands and wrist were scratched, and 
she appeared scratched all over from her waist up; her 
back was bruised and skinned in many places, and she 
was in an extremely nervous and hysterical condition. 

Dr. E..L. McCrea, a physician of 20 years’ practice, 
who was iminediately called to render medical attention, 
described her condition as follows: “This girl was 
scratched all over the chest and back in every way, blood 
oozing out of those scratches. She had a cut across’ the 
nose about where her glasses would come. She had a 
cut over an eye; she had a lump on the side of her head, 

on the right side. She had a large black spot at the 
angle of the jaw, the left side. She had a large blue spot 
or. the’ shoulder. All along down the spine there was a 
blue. spot, as far as her short corset camc, that I noticed. 
And that is all that I exposed, more than‘on the right 
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limb, about six inches from the knee on the inside, was a 
spot about two by three inches denuded of the skin.” The 
‘ductor also testified that the woman was nervous and 
crying; shook all over and was in a state of excitement, 
and that her pulse was running very high. Three or four 
days later, this doctor again examined the prosecutrix, 
and found the upper portion of. her body bruised, and 
wpon an examination of her vagina found a tear of about 
a quarter of an inch at the lower part. Upon cross-ex- 
amination the doctor testified that her breasts were 
scratched and bleeding, and that the injuvy to her sexual 
organ, could have been caused by the male organ of a man 
in the act of intercourse, and that he had observed that 
effect from intercourse on many different occasions. 

The afore-nentioned description of the woman’s condi- 
tion is substantiated by the testimony of her aunt, and by 
the testimony of John McClung, the sheriff, who was 

called in immediately after the assault and saw the. par- 
ties about 2 o’clock in the morning. 

‘The defendant took the stand in his own behalf; ad- 
mitted he took the prosecutrix out riding the evening of 
May 138, 1920; insisted that she made all the advances to 
him; that she embraced him against his protest and also 
endeavored to kiss him; that the car stopped of its own 
accord because of some accident to the machinery; that 
she asked him whether they would get out or stay in, and 
that she agreed to everything that was done that night 
and made no protest whatever. Defendant, however, de- 
clined to say whether or not he had sexual intercourse 
with the prosecutrix, on the ground that to answer the 
question would tend to incriminate him. 

The immediate complaint made by the prosecutrix to 
her mother; the condition of her clothing; the bruised, 
scratched and bleeding condition of her body; and the 
completely shattered condition of her nervous system, all 
shown to exist at the time defendant left her on the road 
near her home, directly following the alleged assault, are 
clearly sufficient to furnish corroboration of her story 


812 NEBRASKA REPORTS. [ Voc. 106 


Dappen v. Weber. 


that'a felonious assault lad been made upon her, and, to 
our minds, quite conclusively refute the contention of de- 
fendant’s counsel that ‘prosecutrix had voluntarily en- 
gaged in sexual intercourse with the defendant. Ham- 
mond ». State, 39 Neb. 252; Kotouc v. State, 104 Neb 
580; Robbins v. State, ante, p. 423. 

We find no reversible error in the record, and the case is 

. AFFIRMED. 


HeNry DaApreN er AL., APPELLANTS, V. Dax H. WEBER BT 
AL, APPELLEES. 


FILED OcTosEeR 14, 1921. No. 21785. 


1. Schools and School Districts; De Facro Hich Scuoo. Distgicr. 
Where a petition is filed with the county superintendent of 
schools under the proviso of section 6, ch. 243, Laws 1919, con- 
taining the names of persons whom he holds to be not less than 
51 per cent. of the school electors residing outside of an existing 
organized high school district and adjoining said high school dis- 
trict, asking that said territory be consolidated with said high 
school district, and he issues his order thereon declaring such 
territory to be annexed to and consolidated with said high school 
district and numbers the new or consolidated district, and he 
and the superintendent of public instruction recognize said con- 
solidated district to be a legal entity, held, that said consolidated 
district is a de facto school district. 


2. : Quo WakRANTO. Where a de facto school district 
is shown to exist, its legality cannot be attacked by injunction 
or by other collateral proceeding, but must be tested by quo 
warranto. 

3. : OFFICERS: QUO WARRANTO. Where it appears that certain 


persons are acting as the board of education of a school district 
under color of right, and they are recognized as such by the 
county superintendent of schools and the superintendent of pub- 
lic instruction, held, that the right to their offices cannot be 
questioned by injunction, but must be tested by quo warranto. 


AppEAL from the district court for Richardson county: 
JOHN B. Raper, JUDGE. Affirmed. 


Dort & Cain, for appellants. - 
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John Wiltse, contra. 


Heard before Morrissey, C.J., Lerrox, Rosp, Duan, 
ArLprici, Day and FPLANspurc, JJ.. ALLEN and ReEbICcK, 
District Judges. 


ALLEN, District Judge. 

May 14,1920, Henry Dappen, M. C. Riley, Joseph Kean, 
Alfred Ramsey, Mike J. Tiehen, Charlie Schutte, Ambrose 
‘Tiehen, Joseph Lanning, George Funk, John Lyon's, and 
George Utermohlen, plaintiffs, for themselves and on 
behalf of “one hundred thirty other qualified resident 
school electors and duly assessed taxpayers,” filed their 
petition in equity in the district court for Richardson 
county against Dan H. Weber, county superintendent of 
schools, and Joseph G. Heim, M. U. Riley, Gertrude 
Heim, L. L. Kinsey, H. W. Heim, and Daisy Smith, as 
the board of education of high school district No. 95 and 
acting as the board of education of consolidated district 
No. 15, to obtain a decree adjudging void the order of said 
Weber as county superintendent ot schools of March 24, 
1920, attaching the major part of districts Nos. 34, 35, 42, 
43, 44, and 98 to and consolidating the same with Dawson 
high school district No. 95, and out of said adjoining ter- 
ritory and said Dawson high school district No. 95 creat- 
ing consolidated district No. 15. 

The substance and purpose of the petition are well 
stated in the following excerpt from the brief of counsel 
for appellants: “Upon May 14, 1920, Henry Dappen, and 
ten other school electors and taxpayers, filed a petition in 
behalf of themselves and one hundred thirty other school 
electors and taxpayers in the district court of said county, 
attaching thereto the record of the proceedings before the 
county superintendent, and alleging that the petition filed 
with the county superintendent was insufficient and that 
the order of annexation is void; alleging that the act 
under which the annexation was pretended to be made 
was void and unconstitutional; that the statutes pertain- 
ing to annexation had not been complied with, and pray- 
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ing that the annexation be declared void, the territory 
be restored as it previously existed, and that the defend- 
ants be restrained as county superintendent and members 
of the school board from exercising any jurisdiction or 
powers under or because of said ordev of annexation.” 
“The answer admits that no written notice was given of 
the organization of school district No. 15, and no election 
was held for the purpose of organizing said school district 
and for the annexation; that, by virtue of the order of the’ 
county superintendent, the annexed territory was an- 
nexed to school district No. 95 and was thereby made a 
part of consolidated school district No. 15; that peti- 
tioners’ protest had no valid force or effect and the county 
superintendent had no authority to grant the request.” 

Counsel for the defendants admits that “This action is 
brought to test the legality of such annexation or con- 
solidation and to set aside the order of the district court 
holding such consolidation lawful.” 

Consolidated district No. 15 was organized under that 
part of section 6, ch. 248, Laws 1919, which reads as fol- 
lows: “The new district when organized shall be gov- 
erned by all laws enacted for the government of schools; 
provided, that if the proposed new district contains an 
organized consolidated or high school district, when a 
petition of not less than fifty-one (51%) per cent. of the 
school electors in said new district residing outside of the 
existing organized consolidated or high school districts 
shall be filed with the county superintendent, then he 
shall declare such territory to be so annexed, conditioned 
upon the approval of the board of education of said exist- 
ing districts.” 

As we have just seen, the avowed purpose of this action 
is to obtain a decree setting aside and holding void con- 
solidated district No. 15, and to prevent the board of edu- 
cation of Dawson high school district No. 95 from exer- 
cising authority over the adjoining territory as a board 
of said consolidated district. It is not claimed that the 
defendants, Joseph G. Heim, M. U. Riley, Gertrude Heim, 
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L. L. Kinsey, H. W. Heim, and Daisy Smith, are not the 
legally qualified board of education, of Dawson high 
school district No. 95, but it is urged that the organiza- 
tion of the consolidated district was defective (1) be- 
cause, while the petition presented to the county superin- 
tendent for its establishment purported to contain over 
51 per cent. of the names of the school electors in the ad- 
joining territory, as a matter of fact it contained less 
than that number; and (2) because the order of the 
county superintendent was not approved by the board of 
cducation of the district from which the adjoining terri- 
tory was taken. But the record shows that the county 
superintendent and the superintendent of public instruc- 
tion recognized consolidated district No. 15 as a legal 
entity and the board of education of Dawson high school 
district No. 95 as its officers. 

This being an appeal from the judgment of the district 
court in a suit in equity dismissing plaintiffs’ action with- 
out day, it is to be tried de novo on the record there made, 
and we are required to “reach an independent conclusion 
us to what finding or findings are required under the 
pleadings and al} the evidence, without reference to the 
conclusion reached in the district court or the fact that 
there may be some evidence in support thereof.” Rey. St. 
1918, sec. 8198. It is our duty, under such circumstances, 
tc affirm the judgment of the district court if, for any 
sufficient reason appearing in the record, it was cor- 
rectly entered. 

Consolidated district No. 15 was at least a de facto 
yiublic quasi corporation or governmental subdivision of 
the state for educational purposes, and the defendants, 
Joseph G. Heim, M. U. Riley, Gertrude Heim, I. L. Kin- 
sey, H. W. Heim, and Daisy Smith, were, respectively, 
de facto officers thereof acting in good faith and under 
color of authority. 22 R. C. L. 681, sec. 17; 24 R. C. L. 
564, sec. 7. 

In Osborn v. Village of Oakland, 49 Neb. 340, it is said: 
“Tt is patent that the object and purpose of this proceed- 
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ing is to test the corporate existence of Oakland as a city 
of the second class, and the question presented is whether 
injunction is the appropriate action. It is a general rule, 
supported by the decisions of this and other states, that 
equity will not grant a party relief by injunction, where 
he has a plain and adequate remedy at law. It is like- 
wise a well-established doctrine in this country that quo 
warranto ig the proper remedy to inquire whether a 
municipal corporation was legally created, as well as to 
oust persons exercising the privileges and powers of cor- 
porate officers when the municipal corporation has no 
legal existence. State v. Uridil, 37 Neb. 371; State v. 
Dimond, 44 Neb. 154; State v. Mote, 48 Neb. 6838; High, 
Iixtraordinary Legal Remedies (3d ed.) sec. 684. An in- 
formation in the nature of a quo warranto, and not a bill 
for injunction, is the appropriate remedy.” 

In 24 R. C. L, 565, sec. 8, it is said: “The acts of a 
de facto school district, one operating under color of 
right, are valid. If a school district has been formed 
under color of law, its legality can only be determined by 
& suit brought for that purpose in the name of the state, 
or by some one under the authority of the state, who has a 
special interest affected by the existence of such cor- 
poration, and the fact that the complainant is a tax- 
payer is not sufficient. It is generally stated that the 
legality of the formation of a school district can be de- 
termined only in a direct proceeding and cannot be ques- 
tioned collaterally.” 

The following authorities are in point: State v. Stein, 
13 Neb. 529; State v. Mayor and City Council, 28 Neb. 
103; Hotchkiss v. Keck, 84 Neb. 545; State v. Northup, T9 
Neb. 822; State v. Whitney, 41 Neb. 613; State v. Several 
Parcels of Land, 80 Neb. 11; School District v. Wolf, 78 
Kan. 805, 20 L. R. A. n. s. 3858; State v. Olson, 107 Minn. 
136, 21 L. R. A. n. s. 685, and notes; Jn re Sawyer, 124 
UG. 8. 200; State v. Van Beek, 87 Ia. 569; Ward v. 
Sweeney, 106 Wis. 44; Demarest v. Wickham, 63 N. Y. 
320; Newman v. United States, 238 U. S. 587; Reynolds 
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a. Moore, 9 Wend, (N. Y.) 35; Ea parte Keeling, 54 Tex. 
Cr. Rep. 118; Attorney General v. Utica Ins. Co., 2 Johns. 
Ch. (N. Y¥.) *371; Hovelman v. Kansas City H. R. Co., 
79 Mo. 682;' McQuillin, Municipal Ordinances, sec. 349, 
and note; 1 Abbott, Municipal Corporations, sec. 32, and 
note; Cooley, Constitutional Limitations (7th ed.) 363, 
364; 10 R. C. L. 348, sec. 93; 14 R. C. L. 374, sec. 76. 

This rule is applicable to school districts, as, like mu- 
nicipal corporations, they obtain their franchises from 
the state and are created for public purposes and to carry 
out strictly public policies. This view of the case renders 
it unnecessary to discuss other points presented in the 
briefs. 

The judgment of the district court is 

AFFIRMED. 


The following opinion on rehearing was filed February 
16, 1922, Former judgment of affirmance adhered to. 


1. Schools and School Districts: ANNEXATION OF TERRITORY: PETI- 
TION: SIGNATURES. Signatures to the petition for annexation in 
the instant case may be legally attached by an authorized agent 
of the petitioner. 


: WITHDRAWAL OF Names. “Petitioners for 
the annexation of territory to an existing high school district, 
under section 6 of the act above mentioned, may withdraw their 

- names from the petition by written request at any time before 
action has been taken by the county superintendent.” State v. 
Warrick, ante, p. 750. 


: SUFFICIENCY oF PeTiTion. Petition, under section 
6, ch. 248, Laws 1919, for the annexation of certain described 
territory to an existing school district thereby to form a new 
consolidated or high school district, examined, and held to be 
sufficient. 


Heard before Lerron, Rost, DEAN, ALDRICH, Day and 
FLANSBURG, JJ. 


ALDRICH, J. : 
The former opinion in this. case was based upon the 
rule that the plaintiffs had pursued the wrong procedure, 
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and that the action should have been in guo warranto. 
The plaintiffs have moved for a rehearing, on the ground 
that that objection was not raised in the trial court, nor 
presented in the briefs, and that the court should not 
have so determined the case sua sponte, without allowing: 
a hearing to the parties in litigation on the question. A 
rehearing was therefore granted. Since the objection to 
the question as to whether or not the injunction was the 
proper remedy was not raised in the trial court, nor in 
the briefs on appeal here, we believe the case should be 
determined on the merits and on the questions raised on 
the trial and upon the original briefs. Yaylor v. Inde- 
pendent School District, 181 Ia. 544. 

The legislative session of 1919, for the purpose of facili- 
tating and disseminating opportunities for general edu- 
cation for the benefit of pupils living in country districts, 
passed a law beneficial for these purposes, and provided 
for redistricting the various counties into consolidated 
high school districts. The principal attack of appellants 
is centered upon section 6, ch. 243, Laws 1919, which sec- 
tion is in words and figures as follows: 

“Tf the election results are favorable to the establish- 
ment of said new school district, the county superinten- 
dent within ten (10) days thereafter, shall call a meet- 
ing of the electors as provided by law for the organization 
of new districts; at said meeting the qualified electors 
shall proceed to elect a school board as provided by law. 
The new district when organized shall be governed by all 
laws enacted for the government of schools; provided 
that if the proposed new district contains an organized 
consolidated or high school district, when a petition of 
not less than fifty-one (51%) per cent. of the school 
electors in said new district residing outside of the exist- 
ing organized consolidated or high school districts shall be 
filed with the county superintendent, then he shall declare 
such territory to be so annexed, conditioned upon the ap- 
proval of.the board of education of said existing districts. 
Blank petitions for this purpose shall be furnished by 
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the state superintendents. Provided, further, any parts 
or fragments of old districts which may be left outside 
of the boundaries of the new districts, in the adjustment 
and operation of this act, shall be provided for by the 
' districting committee, which may add temporarily such 
parts or fragments to other districts.” 

A careful analysis of this section is the real basis of 
the organization and redistricting of the territory in- 
volved, and to do this it is necessary to follow the pro- 
visions of chapter 248, Laws 1919, and, if they have been 
complied with, then the district in question is entitled 
to a consolidated high school. 

On March 28, 1920, a petition was filed with the vounty 
superintendent of public schools asking that certain ter- 
ritory mentioned and described in the petition be an- 
nexed to and consolidated with the-Dawson High School 
District No. 95, thus forming a consolidated high school 
district No. 15, in this respect conforming to the de- 
mands of -the statute. 

On March 28, 1920, the school board of Dawson: ‘High 
School District No. 95 approved the petition of annexa- 
tion, as appears of record herein. Then followed, on the 
24th of March, a proclamation of the county superinten- 
dent declaring that the territory to be so annexed had 
been formally declared. In this respect section 6, supra, 
had been complied with. No election was required for the 
reason that the procedure by petition met all require- 
ments of an election. 

Section 6703, Rev. St. 19138, is not iéouisistant with 
chapter 2438, Laws 1919, because the two statutes were 
enacted for entirely different purposes. 

The petitions in question were addressed to the csouuiy 
superintendent as provided by law. They indicated the 
purpose of the petitioners and described the territory 
which the petitioners sought to have consolidated with 
Dawson High School District. These records were in the 
office of the county superintendent before he acted. The 
Dawson high school board consented and the county 
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superintendent proclaimed the territory annexed, and 
that was all that was necessary. 

The question which presents itself for consideration is ” 
whether the number of electors signing the petitions was 
sufficient in accordance with the requirements of the 
statute under consideration. In some instances it is 
clearly shown that certain signers were not entitled to be 
considered as electors under the statute. 

The electors who signed the petition asking the school 
district to make the consolidation or annexation have no 
right to withdraw their names from the petition after it is 
presented and finally acted upon by the county superin- 
tendent. Sim v. Rosholt, 16 N. Dak. 77,11 TL. R. A. n. s. 
372. As further elucidating the proposition in issue, see 
Hudson v. Bayonne, 54 XN. J. Law, 293. 

Jt is admitted by the parties that there were 167 elec- 
tors in the district proposed to be annexed. It is the con- 
tention of the defendants that 153 only of those electors 
were qualified to sign the petition, since only that num- 
ber had children of school age, or had property assessed 
in their names upon the assessment roll of the county. 
There were 102 signatures upon the petition, 11 of whom, 
it is conceded by both sides, were not qualified to sign, be- 
cause of the fact that they had no school children, nor 
property assessed in their names. Two others had prop- 
erty, but their property was not assessed in their names. 
There were 7 of the signatures to the petition which were 
proved to be not genuine. One of the persons who signed 
the petition was not a resident of the district proposed to 
be annexed. Two petitioners, it is shown, withdrew their 
names before the petition was presented to the school 
superintendent. This made a total of 23 names which, it 
may be conceded without passing upon their validity, 
should be withdrawn from the petition. Still there are 
79 signatures left, which would be, even according to de- 
fendants’ contention, 51 per cent. of the qualified electors 
in the proposed district. 

The defendants claim that there were 11 persons who 
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signed under a misapprehension of the facts. Some 
thought an election was. to be called; some thought they 
would have to pay tuition if they did not sign; and some 
were under other false impressions. However, it does not 
appear that any false representations of fact were made 
by the circulators of the petition, nor that there was any 
fraud perpetrated. There is no reason why these 11 
signatures should not be counted. 

There are four signatures, the names of Elizabeth 
White, Mrs. G. B. Steits, Mrs. Etta Nichols, and Cordelia 
Mullens, which were also not genuine signatures of the 
parties; that is, signatures they purported to be, but 
which were written on the petition by their husbands. 
It is claimed by the defendants that these signatures 
should not be counted. It appears that in the case of 
Mrs. White and Mrs. Steits their husbands signed in 
their presence after talking the matter over with them. 
In the case of Etta Nichols the matter was talked over by 
herself and husband, and she requested her husband to 
sign her name. In the case of Cordelia Mullens both 
-husband and wife were gick in bed at the time the petition 
was brought to the house. They had talked together as 
to what position they would take in the matter, and, be- 
fore signing, her husband spoke to her about signing the 
petition. He then went into the next room and there 
signed both her name and his own. She did not after- 
wards object to her signature having been placed upon 
the petition. We think the circumstances are sufficient 
to show that the signatures were duly authorized. What 
u party may do, when done, he may assent to so as to bind 
himself. We find this proposition in 2 C. J. 472; Wilson 
v. Hayes, 40 Minn. 531, 12 Am. St. Rep. 754, 4 L. R. A. 
196; Cram v. Sickel, 51 Neb. 828. 

All of this discussion up to date leads to the fair and 
impartial conclusion that the petition in question log- 
ically meets the requirements of the statute made and pro- 
vided for cases like this. We are therefore led to the con- 
clusion that this is a legal and valid statute performing a 
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great good to the school children of this state and has for 
its object and purpose the wise and beneficent result to 
give to school children of the country districts the ad- 
vantages and opportunities of a high school education. 

Many of the propositions discussed by counsel have 
been discussed aud thoroughly gone into and the correct 
opinion arrived at in the case of State v. Warrick, ante, 
p. 750. - 

It is unnecessary for us to pursue the subject further. 
We hope we have made ourselves clear in discussing the 
provisions of the statute, and that the people of this dis- 
trict in question may have the benefit of a high school as 
provided. for. We could not have done otherwise’ than 
affirm this case, for the provisions and requirements as 
found in: chapter 243, Laws 1919, preclude us from having 
any other view. 

It is our duty, plainly as a matter of law, to’ Seat 
this case. 

Arpareiian: 


WALTER CHRISTIANCY Y. STATE OF NEBRASKA, 
Firep OctoBer 14, 1921. No. 21830. 


1. Criminal Law: InrormaTion: ELEction. Where an information, 
having reference to a single transaction, contained two counts, 
one for statutory rape and the other for an assault with intent 
to commit rape upon the same woman, and the defendant’s mo- . 
tion to require the state to elect was denied, held that the ruling 
was without prejudice. 


: CHALLENGE TO VENIREMAN. Where the defendant’s chal- 


2. 
lenge of a venireman for cause was denied, but the record shows 
that he was subsequently excused, held the defendant was not 
prejudiced thereby. 

3. Where the court sustained the state’s challenge 


to a venireman because of his business relations with counsel for 
defendant, and a competent juror, who was not challenged, took 
his place and was retained, held that the rues was: not preju- 
dicial. ! 
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—-: Jury. The defendant was not entitled to a specific juror; 
if the members of the panel possessed the requisite qualifica- 
tions and constituted an “impartial jury,” that was all he could 
ask, 


: Cross-EXAMINATION OF AccUSED. Where on cross-ex- 
amination the county attorney asked the defendant a question 
not within the range of the direct examination, but the court 
promptly sustained an-objection thereto and informed the county 
attorney that the question was improper and should not have 
been asked, and at the defendant’s request and on his own mo- 
tion so instructed the jury, Acld that there was no error. 


Where, during the introduction of evidence, the 
county attorney, for the ostensible purpose of thereby giving 
evidence of his age, requested the defendant to stand up in the 
presence of the jury, but it subsequently appeared that there was 
no dispute that the defendant at the time of the commission of 
the offense was more than 22 years of age, and nothing to show 
that he complied with the request, held to be without prejudice. 


: Instruction as To Ciastity. An instruction in these 
words approved: “As to the question of the previous chastity 
of Gladys Dyer, it is not necessary that her testimony that she 
was not previously unchaste be corroborated. It is sufficient as 
to this point if you are satisfied by the evidence, beyond a rea- 
sonable .doubt, that she was not unchaste previous to the time 
of the alleged act of sexual intercourse complained of in the 
information.” 


. The court instructed the jury that it was neces- 
sary for the state to prove, beyond a reasonable doubt, that the 
prosecuting witness was previously chaste, held to be the equiva- 
lent of ‘not previously unchaste.” . 


: . The phrases “previously chaste” and “not previ- 
ously unchaste” are synonymous; “previously chaste” is an af- 
firmation that the prosecuting witness was “not previously un- 
chaste.” 


: INSTRUCTION AS To VeERAcITy. The following instruction 
approved: “If you believe that any witness has knowingly sworn 
falsely to any material fact in this case, you may, if you see fit 
to do so, disregard all of the testimony of such witness.” 


Rape: Instruction. The defendant’s request that the jury be in- 
structed, in substance, that a “female under 18 years of age and 
over 15 years of age, who had improper or unlawful sexual inter- 
course with a man, is not within the act,” held properly refused. 
The following instruction approved: “The ob- 
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ject of the statute under which the information is drawn is to 
protect the virtuous maidens and the undefiled virgins of the 
state; and a female under 18 years of age and over 15 years of 
age, who has had unlawful sexual intercourse with a male, is not 
within the act.” 

13. Evidence examined, and held sufficient to support verdict. 

14. Rape: Excessive Sentence. Judgment and sentence reduced to 
three years’ imprisonment in the penitentiary. 


Error to the district court for Fillmore county; RaLeu 
D. Brown, Juoce. Affirmed: Sentence reduced. 


Charles H. Sloan, Frank W. Sloan and Thomas J. 
Keenan, for plaintiff in error. 


Clarence A.. Davis, Attorney General, John Barsby, 
Robert B. Waring and C. L. Dort, contra. 


Heard before Morrissry, C.J., Rosk, ALpricH and 
ILANSBURG, JJ., ALLEN and Repick, District Judges. 


ALLEN, District Judge. 

The plaintiff in error was convicted by a jury in the 
district court for Fillmore county of the crime of stat- 
utory rape, and from a judgment of guilty thereon and 
the sentence to seven years’ imprisonment in the peni- 
tentiary, he has brought the case to this court for review. 
For convenience, the parties will remain classified as they 
were in the district court. ; 

The information contains two counts, in the first of 
which it is charged that on September 18, 1920, the de- 
fendant, in Fillmore county, committed a statutory rape 
on the person of Gladys Dyer, and in the second count 
that at the same time and place he committed an assault 
ion her with intent to commit rape. 

The defendant moved the court for an order requiring 
the state to elect on which count of the information it 
would proceed, (1) because “said counts contain different 
and repugnant charges,” and (2) because “said eharges 
contained in said counts are based upon fundamentally 
different statutes, which statutes severally denounce 


Cy 
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fundamentally different acts.” This motion was denied, 
and the defendant assigns the ruling of the court as error. 
The second count was superfluous, as the defendant could 
have been convicted of an assault with intent to commit 
rape under the first count. Hubert v. State, T4 Neb. 220; 
Baxter v, State, 80 Neb. 840. However, the county attor- 
ney dismissed the second count before the case was sub- 
mitted and there was no error in the ruling. 

It is. contended that the court erred in overruling the 
defendant’s challenge to a proposed juror, Charles Nor- 
ton. - Mr. Norton on his voir dire examination said that 
he had read quite an extended account of the transaction 
in the Nebraska. Signal, which gave the nature of the 
charge and purported to state some facts connected with 
it, and he supposed he did, at the time, form a natural 
mental conclusion as to the guilt or innocence of the de- 
fundant from what he had read. He had talked with. no 
one who claimed to know the facts and had heard or read 
nothing to change his opinion, and had the opinion yet, 
and supposed that it would take some evidence to remove 
it. He stated on cross-examination that he could give the 
defendant the benefit of the presumption of innocence un- 
til he was proved guilty, if that was the law, and if the 
court instructed the jury that it was necessary to prove 
the defendant guilty beyond a reasonable doubt before he 
could be convicted, he could give him the benefit of it, and 
that his present opinion would in no wise control his 
verdict. A careful examination by the court disclosed 
that he had no opinion and was, within the rule recog- 
uized in Whitcomb v. State, 102 Neb. 236, qualified to 
act. But the record shows that the jury was composed of 
Wm. MeNamara, Chas. Rocole, Carl Sandburg, M. I. 
Schelkopf, F. H. Sauer, John McCabe, Loren Teter, Frank 
Yetman, Lou Schafer, Arno Gunderman, Frank UHrdy, 
and Mel Martin, and that Mr. Norton did not serve. It 
does not appear whether he was excused peremptorily by 
one of the parties, or by direction of the court, and it is 
sufficient to say that, as he did not serve, the defendant 


826 NEBRASKA REPORTS. [ Vor. 106 
Christiancy v. State. 


was not prejudiced. ‘ 

‘As to the ruling of the court in sustaining the’ state's 
challenge to the proposed juror Stuckey, we think it was 
without error. Each party was entitled to an “impartial 
jury,” and it was quite evident that Mr. Stuckey was so 
closely connected with counsel for the defendant in busi- 
ness and in another case that his ability to act impar- 
tially was open to question. He had a case pending in 
court, and the defendant's counsel were his attorneys in 
that case. See section 8158, Rev. St. 1918. A competent 
juror, who was not challenged, took his place and was 
retained. The defendant was not entitled to a specific 
juror. If the members of the panel possessed the requisite 
qualifications and constituted an “impartial jury,” that 
was all he could ask. 

It is urged that there was misconduct on the sae of 
the prosecuting attorney resulting in prejudice to the de- 
fendant. ‘The trial is said to have lasted more than five 
days, and the verdict was returned within an hour and 
twenty minutes after the case was submitted. “Promi- 
nent among the acts of the assistant prosecutor com- 
- plained of,” it is said, “was his asking the defendant upon 
cross-examination: ‘Did you ever tell John Cromwell 
that the sheriff was looking for you’ from Colorado?’ ” 
On cross-examination, the county attorney asked: the de- 

fendant this question: “Q. Did you ever tell John Crom- 
well that the sheriff was looking for you from Colorado?” 
The defendant promptly objected and the court sustained 
him. “Q. In the presence of John Cromwell, did ‘you 
ever make the statement to John Cromwell, that you had 
gotten into a similar scrape like this out in Colorado?” 
The defendant’s objection was promptly sustained, and at 
his request the court informed the jury: “The objection 
‘will be sustained, and that form of cross-examination is 
improper and should not be pursued further, and the 
jury should not in any way give any consideration to any- 
thing that might be inferred from the question, the ob- 
jection to which has been sustained. Exception.” And 
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the following colloquy took place: 

“By Myr. Waring: Your honor, I want to get sraiant 
ened out here, I a trying to per form my duty as well as 
I know how. Do I understand the court’s ruling that if I 
should bring admissions of this court, of the defendant— 
not saying that I have them—to the effect indicated. in 
my question, does the court mean to say that I am unable 
to intreduce those admissions? 

“By. Mr. Sloan: Defendant objects distinctly and em- 
phatically to the inquiry submitted to the court at this 
time under: the circumstances, as being especially in- 
proper and prejudicial to this defendant under the cir- 
cumstances, and should not, under any circumstances, be 
mentioned by the prosecutor; it is another and entirely 
different offense, if anything of that kind occurred, and I 
think that the court should render proper rebuke for the 
inquiry: being submitted in the presence of the jury. 

“By: the court: The court means ‘to say, Mr. Waring, 
that you are not entitled to make any inquiry on cross- 
cxamination with respect to any offense except the one on 
trial in this case, and nothing with respect to anything 
else, if.there should be anything..of the kind, should be 
considered by the jury in any manner, and any matter of 
inquiry relating to the character of. the defendaut is not 
admissible until something of that character has been 
offered by the defendant himself. 

“By: Mr. Waring: If that is the ruling of the court, I 

will respectfully adhere to it. I had a different idea.” 

' Not being satisfied with the court’s statement, the-de- 
fendant requested and the court gave the jury the follow- 
ing instruction: “I'he jury are especially cautioned 
against giving any consideration or weight whatever to 
the question propounded by counsel for the state, relative 
to a purported statement made by defendant to one 
Cromwell concerning another alleged charge against de- 
fendant. Whether the assumption was true or false, the 
question should not have been propounded in your pres- 
cuce, and you should not permit the same to in any wise 
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influence, bias, or prejudice you in the formation of a 
verdict.” 

. And. the court further instructed the jury on his own 
motion: “You are cautioned against giving any consid- 
eration or weight whatever to the question propounded by 
counsel for the state, relative to a purported statement 
made by defendant to one Cromwell concerning another 
alleged charge against defendant. Whether the assump- 
tion was true or false, the question should not have been 
propounded in your presence, and you should not permit 
the same to in any wise influence, bias, or prejudice you 
in the formation of a verdict.” 

Subordinate courts are not gifted with prescience and 
cannot, in the midst of a heated trial, foresee what 
moment an improper question may be propounded to a 
witness. But where, as in this case, an objection is 
promptly made thereto and sustained, and the court fully 
instructs the jury that the question was improper and 
should not be considered by them, we think the defend- 
ant was not prejudiced. See City of Shawnee v. Sparks, 
26 Okla. 665, L. R. A. 1918D, 1, and notes, 

It is said that there was error in the county attorney’s 
assistant in demanding that the defendant stand up while 
the state's evidence was being submitted and before the 
defendant had offered himself as a witness or had signi- 
fied his intention of going upon the stand, which, it is 
urged, was for the purpose of compelling the defendant to 
give evidence of his age, which at that time was a material 
allegation of the first count of the information and in- 
cumbent upon the state to establish beyond a reasonable 
doubt. But as there is no dispute that the defendant was 
more than 22 years of age at the time of the commission 
of the offense, and as there is nothing in the record to 
show that he complied with the vequest, or that the 
court’s attention was called to it, he was not prejudiced. 

The defendant claims that the court erred in giving in- 
struction No. 18, which is as follows: “As to, the ques- 
tion of the previous chastity of Gladys Dyer, it is not 


Vou. 106] SEPTEMBER TERM, 1921. 829 
Christiancy y. State. 


necessary that her testimony that she was not previously 
unechaste be corroborated. It is sufficient as to this point 
if you are satisfied by the evidence, beyond a reasonable 
doubt, that she was not unchaste previous to the time of 
the alleged act of sexual intercourse complained of in 
the information.” The instruction correctly stated the 
jaw.. Leedom v. State, 81 Neb. 585. 

The court’s fourth instruction is in the following lan- 
guage: “In order to find the defendant guilty of the 
offense charged in the information, you must be satis- 
fied, beyond a reasonable doubt, that the defendant, 
Walter Christiancy, was, on or about the 18th day of Sep- 
tember, 1920, a male person of at least the age of 18 
years; that the prosecuting witness, Gladys Dyer, was at 
said time a female child under the age of 18 years and 
over the age of 15 years and previously chaste; that she 
was at said time, and in the county of Fillmore and state 
of Nebraska, assaulted by the said Walter Christiancy ; 
and.that be did then and there unlawfully and feloniously 
carnally know and abuse her.” It is contended that 
“previously chaste” is not the equivalent of the phrase 
“not previously unchaste.” We think these phrases are 
synonymous; that “not previously unchaste” is an affirma- 
tion that the prosecuting witness was “previously chaste,” 
and that the instruction did not mislead the jury. 

Complaint is made of the court’s twentieth instruc- 
tion, which is as follows: “If you believe that any wit- 
ness has knowingly sworn falsely to any material fact in 
this case, you may, if you see fit to do so, disregard all of 
the testimony of such witness.” The specific objections 
are that the word “wilfully” and the phrase “unless: cor- 
roborated, etc.,” were omitted. Knowingly is equivalent 
to wilfully. Fry v. Hubner, 35 Or, 184. The words are 
synonymous; to do an act knowingly is to do it wilfully, 
and to do it wilfully is to do it knowingly. The phrase 
“unless corroborated, ete.” is not an element of the 
maxim “falsus in uno, falsus in omnibus,” ov, false in one 
matter, deceitful in everything, and the court did not err 
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in omitting it. Titterington v. State, 75 Neb. 153; Atkins 
v. Gladwish, 27 Neb, 841. If a witness knowingly testi- 
fies falsely to one or more material facts, there is no 
reason why he should be given credit for telling the truth 
respecting a particular in which his testimony and that of 
reputable witnesses happen to concur. Indeed, in such 
a case, the credit would be given to the testimony of the 
reputable witnesses, and not to that of the disreputable 
or perjured witness. The rule is clearly stated in Starkie 
on Evidence (9th Am. ed.) p. 766: “As the credit due to 
a witness is founded in the first instance on general ex- 
perience of human veracity, it follows that a witness who 
gives false tesliniony as to one particular cannot be cred- 
ited as to any, according to the legal maxim, ‘Falsus in 
uno, falsus in omnibus’ The presumption that the wit- 
ness will declare the truth ceases as soon as it manifestly 
appears that he is capable of perjury. Faith in a wit- 
ness’ testimony cannot be partial or fractional; -where 
any niaterial fact rests on his testimony, the degree of 
credit due to him must be ascertained, and according to 
the result his testimony is to be credited or rejected.” 
The defendant tendered and the court refused the fol- 
lowing request: “The jury are instructed that the object 
of the statute under which the first count of the informa- 
tion is drawn is to protect the virtuous maidens and the 
undefiled virgins of the state; and the’ female under 18 
years of age and over 15 years of age, who has had im- 
proper or tilawful intercourse with a male, is not within 
the act.” But in that connection the court gave the fol- 
lowing instruction: “The object of the statute under 
which the information is drawn is to protect the virtuous 
maidens and the undefiled virgins of the state; and a 
female under 18 years of age and over 15 years of age, 
who has had unlawful sexual intercourse with a male, is 
not within the act.” The evident purpose of the request 
was to impress the jury with the belief that, if the prose- 
evuting witness had had “improper” relations with others 
short of sexual intercourse, that fact might be taken into 
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consideration in determining whether she was or was-not 
a woman of previous chastity. The drift of the request 
wag to the effect ‘that, if a woman between the ages of 15 
and 18 years had had “improper” relations with ‘another 
inan, she wonld not be within the statute. The defendant 
does not claim that the prosecuting witness had inter- 
course with any other man, but he contends that stie per- 
mitted others to take improper liberties with her person. 
Notwithstanding this, if such liberties stopped’ short of 
actual sexual intercourse, they were not within the miean- 
ing of the statnte. 

It is urged that the verdict is contrary to and not sup- 
ported by the evidence. It is admitted that the prosecut- 
ing witness was more than 15 and less than 18 years of 
‘age at the rime of-the flagrant act, and that the defendant 
wag more than 22 years of age. It is said that they’ had 
sexual intercourse in Fillmore county on the night of 
‘September 18, 1920, and the only disputed question is 
whether the prosecuting witness was at that time “not 
previously unchaste.” The drift of the testimony intro- 
duced by the defendant is directed to this question. On 
cross-examination of the prosecuting witness, defendant’s 
counsel sought to show that she had been guilty of 
previous ‘misconduct, and there was a studied effort to 
show that she was therefore to be classified as unchaste. 
Speaking of the criminal act, she said: “Q. And now he 
stopped his car there; what happened then, Gladys? 
A. He started to talk to me; he told me that I had been 
in the habit of Jetting other boys do such things as he 
tried to do back there, I could Jet him do it now. I told 
him I hadn’t, that there wasn’t°a boy that would do such 
things as that to me, or even dare to. ‘He said, ‘You may 
just as well let: me, you have let other boys,’ and I told 
him I hadn't, and he started to try to do it again, and I 
tried to tell him what it would mean to do such things as 
that, that it was sin, and he just kept on; he pushed me 
out of the car and T fell upon the ground, and I got up 
and started to run away, but I didn’t know where to go, 
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it was dark and we was all alone, there were no houses 
close there, and then he got up and began to swear at me, 
and said now I was out there he would now, and he just 
picked me up and threw me down on the ground and got 
on top of me and choked me and slapped my face and 
pulled my hair and did what he was going to do, got me 
all wore out trying to.” On redirect examination she 
said: “Q. Gladys, have you always been a good girl? 
Q. Have you, Gladys? <A. ‘Yes, sir. Q. Has any man 
ever taken these liberties with you before? A. No, sir. 
Q. Or since? A. No, sir. Q. And the statement made 
by the accused that yon had, is or is not that true or 
false?” We think her version of the transaction is cor- 
roborated by the testimony of the doctors, by. her com- — 
plaint to her parents made the next morning after the 
transaction, the condition of her apparel and the ap- 
parent evidence of the struggle at the scene of the act, 
and that the court was fully warranted in sending the 
case to the jury and the jury warranted in returning a 
verdict of guilty. 

We have carefully examined other suggested objections 
to the rulings of the court, but we find them without 
error, : 

Finally, the defendant claims that the penalty imposed 
upon him was excessive, and we are inclined to that be- 
lief. There was no testimony that he had ever been en- 
gaged in a like transaction, or violated the law in any 
other respect. ‘Considering these things in connection 
with his youth, we think that the sentence should be re- 
duced to three years’ imprisonment in the penitentiary, 
and, with this modification, the judgment of the district 
court is affirmed. , 

AFFIRMED: SENTENCE REDUCED. 


© 


Vor. 106] SEPTEMBER TERM, 1921. 833 


Seaton v. State. 


JOHN Searon y. STATE OF NEBRASKA. 
FiLep OcToBer 14, 1921. No. 21928. 
1. Criminal Law: Continuance: SHow1nc. Defendant’s motion and 
affidavit for a continuance on the ground of the absence of a 


material witness, or for time to take his testimony, examined, 
and held insufficient. 


2. : VENIREMEN: ComPpeTency. The question’ of the com- 
petency of a venireman to sit in the trial of a criminal case can- 
not be raised by a motion for a continuance. 

3. JURORS: QUALIFICATION. Where two or more persons are 


jointly indicted or informed against for the commission of a 
single offense and sever in their trials, jurors who sat in the 
trial of one are thereby disqualified to sit in the trial of another, 


Error to the district court for Otoe county: JAmMeEs T. 
_Brerry, Jupcr. Reversed. 


D: W. Livingston, for plaintiff in error. 


Clarence A. Davis, Attorney General, and. Jackson B. 
Chase, contra. 


Heard before Morrissey, C.J., Rose and Anpricu, JJ., 
ALLEN and Repics, District Judges. 


ALLEN, District Judge. 

May 7, 1920, about 2:30 a. m., the residence of Edwin 
A. Duff, in’ Nebraska City, was burglarized, and the 
plaintiff in error, herein called the defendant, aud one 
William Holmes were arrested as participants therein. 
June 4, 1920, the county attorney filed an information in 
the district court tor Otce county against “John Seaton, 
William Holmes, John Doe, real and true name unknown, 
John Stiles, real and true name unknown, Richard Roe, 
real and true name unknown,” charging them with havy- 
ing jointly committed the offense, and the defendant and 
Holmes entered pleas of not guilty, the other defendants 
not being apprehended. The defendant aud Holmes sev- 
ered in-their trials, Holmes’ trial being concluded Sep- 
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tember 16, 1920, and the defendant was tried and found 
guilty on the same day, the jury consisting of Henry 
Reese, James Meek, William Ottens, Ed. South, Mike 
Roddy, J. UH. Carlson, R. R. Booth, Richard Arends, Al 
Jatten, George Roos, C. C. Heck, and Ed Smallfoot. Be- 
fore the jury were impaneled, the defendant filed a mo- 
tion for a continuance to the next term because of the 
absence of SchulJ, said to be a material witness for the 
defendant, but then in South Dakota, and because Holmes 
had been tried by 12 of the panel summoned for the term, 
23 of whom were present, while the other 11 were in court 
and listened to the trial, which he claims rendered them 
incompetent to try him. The substance of that part of 
the defendant's attidavit which was filed in support-of his 
motion respecting Schull’s absence is to the effect that 
he was then at an unknown place in South Dakota, but, 
“df present, would testify that this defendant was hired by 
him on the evening of May 6th to drive him, the said 
Schull, in an automobile to Nebraska City, which the said 
defendant did; that the business of the said Schull at Ne- 
braska City was not made known to this defendant; that, 
if said Schull had anything to do with the alleged 
burglary, this defendant had absolutely no knowledge of 
that fact; and “that he has made diligent search and 
effort to locate the said witness, Schull; that the best in- 
forination he can get with reference to his whereabouts is - 
that. the said Schull is working with a threshing crew in 
South Dakota, but just where or with whom in said state 
he has been unable to learn; that he expects and intends 
to locate the said Schull and have his testimony for use 
upon the trial of this case at the next term of this court.” 

In so far as a continuance was sought on account of 
Schull’s absence, we think the affidavit was insufficient. 
It fails to show that the defendant was ignorant of any 
other person or persons within the jurisdiction of the 
court by whom the same facts conld be proved. The 
statement that Schull hived the defendant to drive him 
to Nebraska City, but that his business there was not 
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made known to the defendant, and that, if Schull. had 
anything to do with the alleged burglary, the defendant 
had no knowledge of it, has no bearing on the case. The 
defendant does not negative the charge that he com- 
mitted or participated in the commission of the crime: 
Instead of stating in general terms that he had made dili- 
gent search and effort to locate Schull, he should have 
set out the facts, so that. the court could determine 
whether he was diligent or not. When charged with the 
offense, he should have taken prompt steps to secure 
Schull’s presence at the trial, or to take his deposition, if 
his presence could not be obtained, but he did not do so: 
He could not wait until the last moment and expect the 
court to grant a continuance on the showing made. Re- 
specting that pavt of the affidavit for a continuance on 
the ground that.nine of the jurors who sat in the trial 
of Holmes and were retained in the trial of the defendant 
were, by reason of that fact, incompetent, it is sufficient 
to say that it afforded ne grounds for a continuance. 
Humphries v. State, 100 Ga. 260. Tf these jurors were 
disqualified, a motion to discharge them and to summon 
others under section 9106, Rev. St. 1913, woald probably 
have been sustained; but, as the defendant fully pre- 
sented and preserved the question ot his challenges, the 
denial of his motion was without prejudice. . 

Having disposed of the defendant’s application for a 
continuance, we turin to a more difficult question raised 
by his fourth assignment of error in these words: ‘The 
court erred in forcing the plaintiff in error to be tried by 
the same jury who had tried one of his codefendants Epon 
substantially the same testimony.” 

The list from which the jury were selected consisted of 
23 names, of which 3 were excused for cause, the defend- 
ant challenged 6 peremptorily and-the state 1, and 1 was 
probably excused by the court itself, leaving 13, 9 of 
whom, Ottens, South, Reddy, Booth, Carlson, Arends, Pat- 
ten, Roos, and Smallfoot had served in the Holmes trial. 
Smallfoot being called after the defendant had exhausted 
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his peremptory challenges was retained over the defend- 
ant’s objection. It is evident that, when the panel was 
completed in the Holmes trial, the nuaime-slips were re- 
placed in the receptacle containing the names of venire- 
men who had appeared, and, when the clerk drew for the 
defendant's trial, they were taken therefrom. 

The information charges in apt langnage that the de- 
fendants named jointly burglarized the house of Mr. Duff, 
and the state claims that Holmes and the defendant were 
of the number. The identical transaction, the single 
corpus delicti, the body or essence of the crime in the 
Holmes trial, is the foundation of the defendant’s trial. 
The testimony tends to show that the persons engaged in 
the burglary stopped near the Duff home, and, while 
some were ransacking the house, the defendant, and an- 
other stood as an armed gnard. Each of the 9 juvors 
stated on his voix dire examination that he had served on 
the Holmes panel; that he had not formed or expressed 
an opinion as to the defendant's guilt or innocence, and 
believed that he could try the defendant fairly and im- 
partially and give him the benefit of any reasonable doubt 
in the case. It is urged that by reason of their service 
on the Holmes jury, these gentlemen were disqualified to 
sit in the trial of the defendant. In our judgment, it 
was impossible to separate the defendant from Holmes in 
the commission of the crime, and it is inconceivable that 
Holmes could have been tried without proving the corpus 
delicti necessary to be proved in this trial, and the evi- 
dence in the Holmes trial must, of necessity, to that ex- 
tent at least, have been the same on the trial of the de- 
fendant. The witnesses for the state on the Holines trial, 
to wit, Mrs. Frank Chapin, R. M1. Fischer, Edwin A. Duff, 
Jess Palmer, and Paul Jessen, were witnesses for. the 
state on the trial of the defendant. It is possible, but not 
probable, that Holmes was tried without the name of the 
defendant being mentioned in connection with the offense, 
although Ottens, South, Roddy, Booth, Carlson, Arends, 
Patten, and Smallfoot, remember the substance of the 
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testimony in that trial, and South, Carlson, Arends, Pat- 
ten, and Smallfoot recollect that the prosecuting attor- 
ney and some of the witnesses mentioned the name of the 
de fendant. 

In section 11, art. I of the Constitution, it is provided 
that one charged with a crime is entitled to “a speedy 
public trial by an impartial jury,” which provision is to 
be construed with subdivision 2, sec. 9109, Rev. St. 1913, 
which. provides, inter alia, that, if a proposed juryman 
“has formed or expressed an opinion as to the guilt or 
innocence of the accused,” he may be challenged for that 
reason. Curry v. State, 5 Neb. 412. 

The trial by jury took on a divine hue when the “sworn 
twelve” were chosen in memory of the twelve Apostles on 
the twelve thrones; the twelve tribes of Israel, the twelve 
patriarchs, and the twelve officers of Solomon. The right 
was wrested from King John at Runnymede in 1215 and 
incorporated in Magna Charta and subsequent revisions 
thereof, but it was denied for many centuries by his suc- 
cessors. It was transplanted to the United States by the 
Pilgrims, and, when not refused by royal governors, was 
the settled practice of the colonists. It found lodgment 
in the Declaration of Rights of the first congress: in 1774, 
and in the Declaration of Independence in 1776. It was 
guaranteed by the ordinance for the government of the 
Northwest Territory in 1787. It was insisted on in the 

ratifying conventions of the respective states. It was 
’ written in the sixth amendment of the Constitution of the 
United States that, “In all cviminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial by 
an impartial jury,” and it is imbedded in the Constitution 
of every state of the Union. The struggle for its recog- 
nition and preservation was long, bitter, and sometimes 
bloody. It has been a safe refuge against the invasion 
of an aggressive and arbitrary power on the one hand; 
and a sometimes turbulent populace on the other. Speak- 
ing of its sanctity, Mr. Sedgwick in his work on Stat- 
utory and Constitutional Law (2d ed.) 482, says: 
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“The trial by jury is very dear to the race to which we 
belong. There can hardly be named any institution 
which has survived so many changes, or existed under 
such various forms of government. * * * When‘this 
country threw off the government of: Hngland, the pas- 
sionate attachment of our people to this form of pro- 
cedure was repeatedly and energetically declared; -and the 
Constitution ot the youngest state of the American con- 
federacy adopts the trial by jury as a part of its. funda- 
mental:law. Springing up under the feudal despotism of 
the Plantagencts, it has survived alike their rule, that of 
the house of Tudor, and of the house of Stuart, and now 
flourishes with all its original vigor under the mildest 
and wisest form- of monarchy- of which: history makes 
mention; while during the same period, trausplanted to a 
different hemisphere, it has struck deep its roots into the 
new soil, and is, perhaps, the most cherished ‘institution of 
the greatest exemplar of free and intelligent eet 
that the world-has ever seen.” 

President Jefferson in his first. inaugural naidvesy: in 
1804 speaks of “trial by juries impartially selected” as 
oné of the blessings of the American people. Mr. Hume 
in his history speaks of it as “an institution admirable in 
itself, and the best calculated for the preservation of. 
liberty and the administration of justice that ever was 
devised by the wit of man.” 

‘May. Starkie says in his work on Evidence (10th a ) *9: 
“It is obvious that the experience which would best enable — 
those whose duty it is to decide on matters of fact, arising 
out of the concerns and dealings of society, to discharge 
that duty, must be that which results, and which can only 
result, from an intimate intercourse with society, and an 
actual knowledge of the habits and dealings of mankind; 
and that the reasoning faculties best adapted to apply 
such knowledge and experience to the best advantage in 
the investigation of a doubtful state of facts are the 
natural powers of strong and vigorous minds, unencum- 
bered and unfettered by the technical and artificial rules 
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by which permanent tribunals would be apt to regulate 
their. decisions. Nor is the trial by jury less recom- 
mended by considerations of extrinsic policy.” It con- 
stitutes the strongest security to the liberties of the 
people that human sagacity ¢an devise; for, in effect, it 
confides the keeping and guardianship of their liberties 
to those whose interest it is to preserve them inviolate; 
and any temptation to misapply so great an authovity for 
unworthy purposes, which might sway a permanent 
tribunal, can have no influence when .entrusted to the 
mass of the people to be exercised by particular: individ- 
uals but occasionally.” 

And Siv William Blackstone says in 4. Blackstone 
(Jones, 1916) sec. 395: “The antiquity and excellence of 
this trial, for the settling of civil property, has before 
been explained at large. And it will hold much stronger 
in.eriminal cases; since, in tinies of difficulty and danger, 
more is to be apprehended from the violence and partiality 
of judges appointed by the crown, in snits between the 
king and the subject, than in disputes between one indi- 
vidual and another to settle the metes and boundaries of 
private property. Ouwr law has therefore wisely placed 
this strong and two-fold barrier, of a presentinent and a 
trial by jury, between the liberties of the people and the 
prerogative of the crown. It was necessary for preserv- 
ing the admirable balance of our Constitution to vest the 
executive power of the laws in the prince, and yet this 
power might be dangerous and destructive to that very 
Constitution, if exerted without check or control by 
justices of oyer and terminer occasionally named by the 
crown, who might then, as in France ov Turkey, imprison, 
dispatch or exile any man that was obnoxious to the 
government, by an instant declaration that such is their 
will and pleasure. But the founders of the English laws 
have with excellent forecast contrived that no man should, 
be called to answer to the king for any capital crime un- 
less upon the preparatory accusation of twelve or more 
of his fellow subjects, the grand jury, and that the truth 
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of every accusation, whether preferred in the shape of 
indictment, information or appeal, should afterwards be 
confirmed by the unanimous suffrage of twelve of his 
equals and neighbors, indifferently chosen and superior 
to all suspicion. So that the liberties of England cannot 
but subsist so long as this palladium remains sacred and 
inviolate, not only from all open attacks (which none will 
be so hardy as to make), but also from all secret machina- 
tions which may sap and undermine it, by introducing 
new and arbitrary methods of trial by justices of the 
peace, commissioners of the revenue and courts of con- 
science. And however convenient these may appear at 
first (as donbtless all arbitrary powers, well executed, 
are the most convenient), yet let it be again remembered 
ihat delays and little inconveniences in the'forms of jus- 
tice are the price that all free nations must pay for their 
liberty in more substantial matters; that these inroads 
upon this sacred bulwark of the nation are fundamentally 
opposite to the spirit of our Constitution; and that, 
though begun in trifles, the precedent may gradually in- 
crease aud spread, to the utter disuse of juries in ques- 
tious of the most momentous concern. What was said of 
juries in general, and the trial thereby, in civil cases, 
will greatly shorten ouv present remarks with regard to 
the trial of criminal suits; indictments, informations and: 
appeals; which trial I shall consider in the same method 
that I did the former, by following the order and course 
of the proceedings themselves as the most clear and per- 
spicnous way of treating it.” 

In respect to the qualifications of a juror, Mr. Bishop, 
who is confessedly one of the ablest and most thoughtful 
writers on the criminal law of this country, in 1 Bishop. 
Criminal Procedure, sec. 910, has this to say: “The true 
view would seem to be that, since the Jaw presumes every 
man to be innocent until he is by judicial evideuce proved 
in a court of justice to be guilty, and since the burden is 
on the prosecuting power to make the guilt appear af- 
firmatively by proofs produced at the trial, if a man 
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leaps in advance of the law, and settles in his own mind 
the question of guilt ‘against the prisoner, whether by 
reason of what he has read or heard, or by reason of an 
inner impulse which condemns before it hears, he is not a 
fit person to be a juror in the cause; for his mind, which 
ought at least to be a blank on which the evidence might 
write its conclusions, is already preoccupied. It is vain 
for a man to say, or even believe, that he can judge im- 
partially of a matter which he has already determined. 
Human nature, as developed in the average of men, does 
not permit this. The juror is to hear, and then say what 
he believes; but, if he believes before hearing that only 
which can lawfully affect his belief—namely, the testi- 
mony of the witnesses in open court—he is, in legal rea- 
son, disqualified to hear and be swayed by the testimony. 
It is immaterial, therefore, whether the belief which 
comes not according to the law is derived from rumor, or 
from listening to statements of a more reliable sort. Like- 
wise, if the juror has not expressed his belief, he is still 
unfit, though the expression of it might render him unfit 
in a yet higher degree. Such is the legal reason which 
should govern the question.” 

In impaneling the jury in the great case of United 
States v. Burr, 25 Fed. Cas. No. 14,693, pp. 55, 77, 
Chief Justice Marshall observed: “The chief justice ob- 
served that it might save some altercation if the court 
were to deliver its opinion at the present time; that it was 
certainly one of the clearest principles of natural justice, 
that a juryman should come to a trial of a man for life 
with a perfect freedom from previous impressions, that it 
was clearly the duty of the court to obtain, if possible, 
men free from such bias; but that if it were not possible 
from the very circumstances of the case—if rumors had 
yeached and prepossessed their judgments—still the 
court was bound to obtain as large a portion of impar- 
tiality as possible, that this was not more a principle of 
natural justice, than a maxim of the common law, which 
-ve have inherited from our forefathers, that the same 
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right was secured by the Constitution of the United 
States, which entitles every man under a criminal prose- 
cution, to a fair trial by an ‘impartial jury.” Can it be 
said, however, that any nan is an impartial juryman who 
has declared the prisoner to be guilty and to have de- 
served punishment?. If it be said that he has made up 
this opinion, but has not heard the testimony, such an 
excuse only makes the case worse; for if the man has de- 
cided upon insufficient testimony, it manifests a bias that 
completely disqualifies himselt from the functions of a 
juryman.” 

And Owen, J., says in Scribner v. State of Oklahoma, 
” Okla. Cr. Rep. 601, 35 L, R. A. n. s. 985, 991, quoting 
from Johnson v. State, 1 Okla. Cr. Rep. 321: “But the 
entunerated causes of challenge in the statute are not-ex- 
clusive of all others not enumerated. When the juror 
has any opinion as to the guilt of the defendant, it mat- 
ters not how this opinion was formed, the closing para- 
graph of the statute provides that it must appear to the 
court that the juror can and will act fairly and impar- 
‘tially in the case. But, if this provision was not in the 
statute, we would be forced to place this construction 
upon the first part of the statute, because section 20 of 
our Constitution is in this language: ‘In all criminal 
prosecutions, the accused shall have the right to a speedy 
and public trial by an impartial jury.’ Const. art. I, 
sec. 20... Any statute which would even tend to deprive a 
defendant of a trial by an impartial jury would be un- 
constitutional and void. Although a juror may know 
absolutely nothing about the facts of the case, and may 
not have the slightest opinion as to the guilt of the de- 
fendant, yet if, from any cause or upon any ground, it 
appears to the trial court that the juror is biased or 
prejudiced against the defendant, it cannot be said that 
he would be a fair and impartial juror, and he should be 
excluded from the jury; otherwise, the Constitution of 
the state would be disregarded and trampled upon. The 
trial eourt should resolve all doubts upon this matter in 
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favor of the defendant.” ; 

In 2 Lieber, Political Ethics (2d ed.) 405, the learned 
author observes: “By the institution of the jury two 
great ends, the one of liberty, the other of the adminis- 
tration of justice, have been united, namely, direct par- 
ticipation of the people in the dispensing of justice and 
the preventing of it from falling entirely into the hands 
of the executive or of a separate and closed caste. From 
whatever point of view we may examine this peculiar in- 
stitution as it has developed itself in the Anglican race— 
and it may be viewed in a great many, all equally im- 
portant—it will always appear that the citizen cannot 
act in any more solemn capacity than that of a juror; in 
my opinion, in no capacity so solemn and important. 
Society requires the state; the state acts through laws; 
the laws are the great organs of human society, of com- 
bined reason; and now, when.the very moment ultimately 
arrives for which the law was made, when it is finally to 
be applied as a general rule to a practical and concrete 
case, when, in short, the abstract principle is to be real- 
ized in practical life, for weal or woe, for the protection 
of some or the punishment of others, all this is in a great 
measure left to the juror, to the citizen taken fresh from 
the people. ‘The jurors, therefore, are justly called by 
the British law the country. There is a deep meaning in 
this expression, as it has grown in the course of centuries; 
tor the jury truly and practically represent the country to 
the person that is to be tried. The law is the expres- 
sion of public will, and the jury represent the jural-so- 
ciety, in judging whether in the given case the facts 
warrant the application of the law. The jury represent 
the country, not the government; they judge of facts ac- 
cording to rules and laws indeed, but also with the feel- 
ings of living men, and not merely as if they represented 
the abstract law as it is written down. To represent this 
a learned judge would be sufficient. The jury represents, 
or rather is, whenever faithful, the living, operating law. 
Indeed, it may justly be said that though for a brief 
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time, yet, for this brief time, a jury represents more fully 
and entirely human society as formed into a state, with 
its great objects, than any other person or body of men, 
even the monarch’s person not excepted. Not that I mean 
to intimate the idea as if on this account the jury were 
released either from strict obedience to law or proper ad- 
vice. Even though they were the very sovereign, we 
have seen on a previous occasion that sovereignty and ab- 
solute power are very different. On the contrary, the 
jury according to the essence of their character are 
strictly bound by the law, yet by the law as their country 
requires it, or must be supposed to require it, applied 
to the particular and, probably, complex case before 
them.” 

Having shown that a jury is, under our form of gov- 
ernment, indispensable in the administration of the crim- 
inal law, it will probably be accepted as a truism that 
freedom from bias is as indispensable in that body as it 
is in the presiding judge. We cannot have two kinds of 
juries, one for the guilty and another for the innocent, as 
every defendant enters upon the trial with the presump- 
‘tion of innocence in his favor, which continues with him 
as a matter of evidence until such time as his guilt may 
be proved beyond a reasonable doubt. Garrison v. People, 
6 Neb. 274, 285; Olive v. State, 11 Neb. 1, 20; Long v. 
State, 23 Neb. 33, 55; lege v. State, 90 Neb. 390. Ver- 
dicts can be set aside and new trials granted in both civil 
and criminal cases, except a verdict of not guilty where 
the Constitution protects the accused from being “twice 
put in jeopardy for the same offense;” and a verdict of 
acquittal of a guilty person has met with the approval of 
no less a jurist than Lord Mansfield. 2 Lieber, Political 
Ethics: (2d ed.) 408. 

And now we come divectly to the pivotal question in the 
case: Were the nine jurymen who sat in the trial of 
Holmes, jointly informed against with the defendant and 
three other persons for the commission of a single of- 
fense, qualified, over objection, to sit in the trial of the 
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defendant? We think not. If that were true, these 
gentlemen wonld be eligible as jurymen in the separate 
trials of each of the other defendants. This conclusion 
is supported by the weight of authority and the better 
considered cases. Thus in People v. Troy, 96 Mich. 530, 
it is said: 

“We think, however, that the court erred in permitting 
the jury who sat in the Flanders case to sit in the present. 
The facts are nearly identical, and must necessarily have 
all been called forth in the Flanders trial. The jury in 
that case must have considered them, and reached some 
opinion as to the merits of the controvcrsy in the present 
case. The respondent was entitled to a fair and impartial 
trial by an impattial jury, who had no _ preconceived 
opinions of his guilt or innocence. We are aware that 
some English and American authorities hold that jurors: 
who have sat in one case are not disqualified from sitting 
in a case against another joint respondent, who has taken — 
a separate trial, and involving the same state of facts. 
We are not inclined to follow that doctrine. Where the 
issue is the same in both cases, it is but fair to the re- 
spondent that he have another panel of jurovs to try his 
cause. For this reason the verdict must be set aside, 
and a new trial ordered.” 

So in Priestly v. State, 19 Ariz. 371, 3877, 3 A. L. R. 
1201, 1205, Chief Justice Franklin says: “The tendency 
of legislation is to increase the dignity of the jury and 
lessen the power of the courts to influence or control 
their verdicts. It is indispensable, therefore, to the due 
administration of the law that this important right be 
carefully guarded. No higher duty rests upon the trial 
judge than to see that an unbiased, unprejudiced, and im- 
partial jury should in every case be provided. If jurors 
cbjectionable in the particulars here stated are permitted 
to serve, this case must. become a precedent for others 
sure to follow, and thus the impairment of the right will 
insidiously gain such a foothold that the right itself 
would in time become the mere echo of a voice, a shadow, 
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not substance, and as ‘idle as a painted ship on a painted 
ocean.’ These objectionable jurors are no doubt good 
men and representative citizens, perfectly conscientious in 
’ the belief they expressed of an ability to be indifferent 
between the state and the defendant, notwithstanding the 
knowledge they had obtained of the facts and witnesses in 
a court of justice where they had sat as jurors and 
given their verdict. So, too, the action of the learned 
trial judge, we are persuaded, was dictated by a proper 
sense of propriety and decorum. But the weakness and 
error in the ruling Jay in the trial judge having that con- 
fidence in the ability of the jurors to be entirely impar- 
tial under the circumstances, which confidence the jurors 
had expressed, each in himself. Having passed upon the 
credibility of witnesses in a similar case upon substan- 
tially the same testimony, and having theretofore ren- 
dered a verdict on their oaths, it is not to be believed 
that they could sit upon this case with such an opinion 
previously formed without it influencing their action.” 

And in WekKay v. State, 6 Ga. App. 527, the defendant 
and one Hickman were jointly accused of an offense, but 
severed on the trial. Hickman was convicted, and, on 
the defendant’s trial, the court permitted the state to ask 
each juror on his voir dire examination if he had formed 
or expressed an opinion as to the guilt of the defendant, 
and four stated that they had and eight that they had 
not. The court discharged the four, but permitted the 
eight to serve, aud this ruling was assigned as error. In 
reversing the judgment, Russell, J., speaking for the 
court, said : 

“In the case at bar it plainly appears that the two 
offenses do involve the same transaction, inasmuch as 
the two defendants were jointly accused, and it further 
appears that the other defendant had been convicted. 
Jurors should go into the jury box entirely free from even 
a suspicion of having prejudged the defendant or formed 
any opinion upon his guilt; and where a juror has par- 
ticipated in a verdict of guilty against another person 
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charged with the same offense, growing out of the same 
transaction, and necessarily to some extent depending 
upon the same evidence, he has, in some degree at least, 
prejudged the defendant. See Jacobs v. State, 1 Ga. App. 
519, wherein this court said: ‘It is the duty of a trial 
court to see that defendants in criminal cases are tried 
by a jury such that not even the suspicion of bias (lean- 
ing) or prejudice (prejudgment) can attach to any mem- 
ber thereof.’ Unless the Jury be absolutely impartial, the 
jury system becomes an ‘awkward instrument of justice,’ 
and the constitutional guaranty that ‘every person 
charged with an offense against the laws of this state 
* * * shall have a public and speedy trial by an im- 
partial jury’ * * * is worthless.” 

This rule is recognized in 17 Standard Ency. of Pro- 
cedure, 347: “A juror,” it is said, “is incompetent where 
he has:sat on a jury that tried another jointly indicted de- 
fendant, even though he says he has formed no opinion 
and can try defendant impartially.” 

To the same effect, see section 9106, Rev. St. 1913; 
United States v. Smith, 27 Fed. Cas. No. 16342b, p. 1246; 
People v. Mol, 137 Mich. 692, 68 L. R. A. 871; Burns v. 
State, 145 Wis. 373; Scribner v. State of Oklahoma, 3 
Okla. Cr. Rep. 601, 35 L. R. A. n. s. 985, and notes; notes 
to Priestly v. State (19 Ariz. 8371) 3 A. L. R. 1201; 24 
Cyc. 278, 279. 

We hold that this case presents an instance of implied 
bias, and that the learned trial judge erred in denying the 
defendant’s challenges to the jurors who sat in the Holmes 
trial. The judgment of the district court is therefore re- 
versed and the cause remanded for a new trial. 

REVERSED. 
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ELMontr I. Preston y. STATE OF NEBRASKA. 
Fivep Octosper 14, 1921. No, 21952. 


1, Evidence examined, and held insufficient to support the verdict. 


2. Parent and Child: Farure To Support CHinp: Witrur NEGLECT. 
The failure of the husband to furnish his wife money for the 
maintenance of a two months old infant born in the home of 
her parents, after she had left the matrimonial domicile without a 
cause and contrary to his wishes, is not in itself wilful neglect. 
or refusal to provide for such child, within the meaning of sec 
tion 8614, Rey. St. 1913. 


3. Criminal Law: ACTION FoR ABANDONMENT: VENUE. The county in 
which the matrimonial home or domicile of the husband and wife 
is located fixes the venue of a case prosecuted under section 8614, 
Rev. St. 1918, and such case cannot be instituted in another 
county. 


4. Husband and Wife: Dosticite. The husband has the right to es- 
tablish the matrimonial domicile, and it is the duty of the wife to 
recognize that fact. 


5. Parent and Child: ARANDONMENT: APPLICATION or SratuTE, No 
inflexible rule can be laid down for the application of section 
8614, Rev. St. 1913; each case must be decided on its own merits; 
the statute was enacted for a wise purpose, but is capable of 
abuse and of being made an instrument of intolerable oppression. 


6. Penal Statutes: Construction. It is elementary that penal stat- 
utes are inelastic and must be strictly construed; they are never 
extended by implication. 


ERROR to the district court for Otoe county: James T. 
BEGLEY, JUDGE. /eversed. 


D. W. Livingston, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
‘Wheeler, contra. 


Heard before Morrissey, C.J., Rose and Aupricy, JJ., 
ALLEN and Repick, District Judges. 


ALLEN, District Judge. 
_The plaintiff in error, Elmont I’. Preston, was convicted 
of the crime of abandoning and wilfully neglecting and 
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refusing to provide for his minor child, Robert Elmont 
Preston, under section 8614, Rev. St. 1913, and from a 
judgment of guilty on the verdict and a sentence to one 
year’s imprisonment in the penitentiary, he has brought 
the case to this court for review. For convenience, the 
parties will remain classified as they were in the district 
court. 

January 28, 1921, the county attorney filed a com- 
plaint in the district court for Otoe county containing 
two counts, the first charging that the defendant, on or 
about May 26, 1920, in said county, wilfully and feloni- 
ously refused and neglected to support, maintain and pro- 
vide for his wife, and the second reading as follows: 

“And the said. Geo. H. Heinke, county attorney within 
and for the county and state aforesaid, for further com- 
plaint and information makes upon his oath as aforesaid, 
aud says that.on ov about May 26, 1920, that Elmont Ff. 
Preston, then and there being in said county as aforesaid, 
and then and there being the father of Robert FE. Preston, 
aged two months, then and there being in said county, 
and being a minor, did then and there without good 
cause unlawfully, wilfully and feloniously abandon the 
said Robert I. Preston, his minor child, and did then and 
there unlawfully, wilfully aud feloniously neglect to sup- 
port, maintain and provide for said Robert E. Preston, 
his said minor child, although of sufficient ability so to 
do, contrary to the form of the statutes in such cases 
wade and provided and against the peace and dignity of 
the state of Nebraska.” ; 

It does not appear when the prosecution was insti- 
tuted. At the conclusion of the state’s case, the court 
directed a verdict for the defendant on the first ‘count, 
and we have to deal only with the case stated in the sec- 
ond. The state introduced two witnesses, May Preston, 
wife of the defendant, and Margaret Gaskell, her mother; 
while the defendant testified in his own behalf, and in- 
troduced the testimony of W. R. Holly, Louise Schnittker, 
and his mother, Mrs. W. J. Preston. 
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The pivotal facts are not in dispute and are, in sub- 
stance, these: The defendant and May Gaskell were 
married in Kansas City, Missouri, March 10, 1915, and 
somctime thereafter, probably in 1917, moved to Kearney, 
Nebraska, where the defendant purchased and furnished 
a comfortable five-room house for his family, and en- 
gaged in the occupation of garageman as a means of sup- 
porting himself and wife and paying a mortgage debt 
upon his home. October 21, 1919, a quarrel arose be- 
tween them, because, in his absence, she had purchased a 
rug which he insisted was unnecessary and inadvisable, 
inasmuch as the house was carpeted and his income lim- 
ited ; and, over the defendant’s protest and contrary to his 
wishes, she left home in anger and reached her parents’ 
home fhe next day. She left her work undone and the 
dishes wiwashed on the table. She was enceinte at the 
time, and her child was born in Otoe county, March 6, 
1920, and it was a little over two months old when, it is 
said, the defendant abandoned it. After the prosecuting 
witness left Kearney, the defendant kept the home open 
and continued to occupy it until some time in July, 1920. 
She returned in November, 1919, and remained a week or 
more and then went back to her parents. The defendant 
never lived or had a residence in Otoe county, nor was a 
home established there. He visited his wife and baby in 
March, April, and May, 1920, and on his last visit, May 
19, 1920, he remained with his wife and child in the home 
of her parents for a few hours, at which time their dif- 
ferences were talked over, and it was agreed that, on ac- 
count of the trouble they had had in Kearney, they could 
not return, and did not want to live in Nebraska City, 
and that the Kearney property and its contents should be 
sold and a residence established elsewhere; but no place 
was agreed upon. She testified that he said she should, 
in the meantime, live with her parents: “Well, we didn’t 
expect to establish a residence here, but I was to stay 
here until he came after me, and this was to be my home 
until he came and got me. * * * Well, I was to live 
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there with mother until he came and got me.” The de- 
fendant gave his wife $75 with which to pay expenses in- 
cident, to her lying-in sickness. Pursuant to the under- 
standing of May 19, 1920, the earney home and its con- 
tents were sold in July, after which the defendant went 
to Imperial, Nebraska, and for two months, probably, 
there was no correspondence between them. ‘There is no 
testimony that any specific demand for money was made 
on the defendant for the support or maintenance of the 
child, but there is some testimony that the prosecuting 
witness wrote him for money, while he testified that he 
sent her some, but the amount is not stated. There is no 
testimony that the child needed additional shelter, cloth- 
ing, a nurse, or anything else. It drew nourishment from 
its mother; preswuptively it slept with her in the same 
bed and under the same roof. Its requirements must, of 
necessity, have been few and simple. There is no eyvi- 
dence tending to show that any request was made of the 
defendant for money, apart from that which the prosecut- 
ing witness was to use for herself. There was no excuse 
for Mrs. Preston leaving her Kearney home. The fact 
that her husband, during their quarrel over the rug, may 
have said that if she left it would be final and she could 
not return, and that he advertised her, did not seem to 
have any effect, as she returned and remained for many 
days...:That she did not intend to establish a residence 
in Otoe county is manifest from her admitted statement 
to her mother-in-law: “TI told her I would go back. Q. 
Did you go back after that? A. Yes, sir; shortly after 
that I went up to Kearney; within a week or two. 
* * * Q. You did express a wish to that effect, didn’t 
you, Mrs. Preston? A. I did.’ But it does not appear 
that she communicated the wish to her husband, or that 
he knew of her desire. But, apart from this, the conduct 
of the husband, however unnecessary and uncalled for, 
furnished no excuse for her desertion of her home. 

. That part of section 8614, Rev. St. 1913, applicable to 
this case, is as follows: “Whoever abandons: his or her 
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legitimate or illegitimate child or children under the age 
of sixteen years, and wilfully neglects or refuses to pro- 
vide for such child or children, shall, upon conviction, be 
deemed guilty of a desertion and be punished by impris- 
onment in the penitentiary for not more than one year, 
or by imprisonment in the county jail for not more than 
six months.” 

The defendant’s failure to send money to the prosecut- 
ing witness on her request seems to have been considered 
as an abandonment and wilful neglect or refusal to pro- 
vide for his minor child. This is a non sequitur and the 
interpretation is incorrect. The defendant left with his 
wife’s consent and there is nothing to show that he was 
then or thereafter informed that the child needed any- 
thing. .Of course, the defendant owed the child the duty 
“to provide for” it; but to convict him, it was necessary 
to prove that it was in necessitous circumstances. He 
was not required to send the prosecuting witness money 
“to provide for such child,’ as he might provide for it 
directly 01° by establishing a credit where articles suit- 
able to its condition could be purchased. The failure or 
refusal of the husband to send the prosecuting witness 
money on her demand was not the commission of a crime. 
The phrase, “whoever abandons his * * * child 
* * * under the age of sixteen years, and wilfully 
neglects or refuses to provide for such child,” shall be 
gnilty of the crime of desertion, is elliptical. “Wilfully 
neglects or refuses to provide’ what? Not money, but 
those things that were necessary to the comfort, health 
and protection of an infant slightly over two months of 
age. The state made no attempt to show that the de- 
fendant had neglected or failed in this respect. No in- 
flexible rule can be laid down in cases of this kind; each 
must be decided on its own merits. The statute was en- 
acted for a wise purpose, but is capable of abuse and be- 
ing made an instrument of intolerable oppression. It is 
elementary that penal statutes are inelastic and must be 
strictly construed; they are never extended by implica- 
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tion. Andrews v. United States, 2 Story (U.S. C. C.) 
202, 1 Fed. Cas. No. 381, p. 904. The testimony is, in 
cur judgment, insufficient to support the verdict. 

The defendant urges that the venue was laid in the 
wrong county, and that the district court for Otoe county 
had no jurisdiction of.the case. It is elementary that, 
notwithstanding modern statutes have greatly changed 
the status of married women, the husband is the head of 
‘the family and has the right to choose the matrimonial 
domicile, and this right must be recognized by the wife. 
The matrimonial domicile of the defendant and his wife 
May 26, 1920, when it is claimed he committed the of- 
fense, was in Buffalo county. In Cuthbertson v. State, 
12 Neb. 727, it is said: “The county in which the home 
is fixes the venue of the offense.” That case was well con- 
sidered and has stood the test for nearly 17 years, aud is 
vindicated by the ruling in State v. Smith, 145 La. 913; 
State v. Justus, 85 Minn. 114; State v. Baurens, 117 La. 
136; State v. Pick, 140 La. 1063; In +e Roberson, 38 Nev. 
$26; State v. Dangler, 74 Ohio St. 49; State v. Dvoracek, 
140 Ta. 266; In re Price, 168 Mich. 527. Section 9024, 
Rey. St. 1918, provides, “All criminal] cases shall be tried 
in the county where the offense was committed,’ and if 
the county in which the home was fixes the venue of the 
offense, if any, it is clear that the district court for Otoe 
county was without jurisdiction. 

The judgment is reversed and the cause remanded. 

, REVERSED. 


CORNELIUS F. BEELHR ET AL., APPELLEES, V, SUPREME TRIBE: 
or Ben AUR, APPELLANT. 


_ Fivep Ocroser 14, 1921. No. 21600. 


Insurance: APPLICATION: REPRESENTATIONS AND WARRANTIES. Certain 
statements, consisting of questions and answers in an applica- 
tion for insurance, set out in the opinion, examined, and held to 
be representations, and not warranties; that, in order to establish 
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a defense based on the alleged falsity of said statements, it is 
incumbent on the defendant to prove that said questions were 
asked and answered by assured as written in the application; 
that they were false in some respect material to the risk; that 
they were made by the assured knowingly with the intent to 
deceive; that the defendant relied upon said representations and 
was deceived by them to its injury. 


APPEAL from the district court for Furnas county: 
Cuartes E. Erprep, Jupce. Affirmed as modified. 


Garlow & Long and KR. J. Harper, for appellant. 
Lambe & Butler and J, F. Fults, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
and MorninoG, District Judges. 

CLEMENTS (E.J.), District Judge. 

This action was brought by the plaintiffs, as guardians 
of Margaret [. Axtell, minor daughter and beneficiary of 
J. edward Axtell, deceased, on a beneficiary certificate for 
$2,000 issued on June 23, 1916, by defendant to said J. 
Edward Axtell, who died April 1, 1917. From a verdict 
and judgment in favor of plaintiffs, defendant appeals. 

The petition is in the usual form employed in such a 
case, and all the material allegations thereof are ad- 
mitted in defendant’s amended answer. Defendant pleads 
fraud on the part of the assured in procuring said insur- 
ance as a defense to the action. The substance of the 
allegations in the answer on which this defense is based 
is that Axtell made a written application for membership, 
which is a part of the insurance contract, in which ap- 
pears the following questions and answers thereto by ap- 
plicant, to wit: “How long since you consulted or were 
attended by a physician? One year.” “For what disease? 
La grippe.’ “Have you had any severe illness or injury 
not mentioned above? No.” That said answers were 
false and fraudulent; that assured well knew that he had 
been treated shortly before for bronchitis and pneumonia; 
that prior to the date of said application applicant was 
suffering from heart trouble and was in a weakened con- 
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aition, which he well knew, and failed to reveal said facts 
to defendant, all of which were unknown to it; that said 
fraudulent misrepresentations and concealment were in- 
tentional for the purpose of deceiving defendant; and 
that, if it had known the truth in regard to said matters, 
it would not have accepted said Axtell as a beneficiary 
member. In the reply plaintiffs deny every allegation in 
the answer, and allege that at the time said certificate was 
issued, prior thereto, and during the lifetime thereof, de- 
fendant had full knowledge of the true physical condition 
of assured, and with such knowledge collected and re- 
tained all monthly dues on said certificate. 

Under the rule for distinguishing butween representa- 
tions and warranties in an application for insurance laid 
down in .#tna Ins. Co. v. Simmons, £9 Neb. 811, and fol- 
lowed in AKettenbach v. Omaha Life Ass’n, 49 Neb. 842, 
Afina Life Ins. Co: v. Rehlaender, 68 Neb. 284, Goff v. 
Supreme Lodge, Royal Achates, 90 Neb. 579, Yonda v. 
Royal Neighbors of America, 96 Neb. 730, and other cases, 
we have no hesitancy in holding that the statements of 
assured in the application complained of are representa- 
tions, and not warranties. It is apparent that defendant 
entertained the same opinion when it filed its amended 
answer )erein, for the defense therein pleaded is not 
that of a breach. of warranty, but is that of fraud and de- 
ceit on the part of the applicant in making said alleged 
false answers and misrepresentations, which defendant 
alleges were made intentionally for the purpose of de- 
ceiving defendant. 

The chief distinction between a warranty and a repre- 
sentation in insurance law is that the former is the asser- 
tion by the assured of some fact, on the literal truth of 
which the validity of the. policy depends, without regard 
to the materiality of such fact; while a representation is 
also the assertion by the assured of a fact, but the validity 
of the policy does not depend upon the literal truth. of 
said assertion. Mtna Ins. Co. v. Simmons, supra, 

In the case at bar the defendant treated the answers 


856 NEBRASKA REPORTS. [Vou. 106 


Beeler v. Supreme Tribe of Ben Hur. 


complained of as representations, pleaded their falsity, 
alleged that said false statements were knowingly and 
intentionally made to deceive defendant; and, in order to 
establish such defense, it was incumbent on the defendant 
to prove that said questions were asked and answered by 
assured as written in the application; that they were false 
in some respect material to the risk; that they were made 
by the assured knowingly with the intent to deceive; that 
the defendant relied upon said representations and was 
deceived by them to its injury. Kettenbach v. Omaha 
Life Ass’n, supra; Alina Life Ins. Co. v. Rehlaender, 
supra; Rev. St. 1913, sec. 3187. Defendant recognized 
the correctness of the foregoing propositions and on the 
trial assumed the burden and introduced evidence tend-' 
ing to prove all of them. 

li their brief counsel for defendant have abstracted the 
evidence introduced by them to prove the answers to the 
questions complained of were false and that assured knew 
that they were false. The only evidence referred to or 
offered to prove that it had not been one year before the 
date of the application since Axtell had consulted or was 
attended by a physician is the testimony of Dr. Barta. 
This witness testified that he made an examination of 
assured some time in the year 1916; that he did not 
know and would not say whether it was before June ov 
not. On being asked whether he would say it was in the 
first or last half of the year 1916, he answered that, if he 
was to guess, he would put it in the first half, but that he 
could not say definitely when it was. Fraud is not pre- 
sumed and cannot be established by the guess of a wit- 
ness. This evidence falls far short of proving conclusive- 
ly the falsity of said answer. : 

To prove the falsity of assured’s answer to the question, 
“Have you had any severe illness or injury not mentioned 
above?”: counsel refer to the testimony of the witness 
Beranek to the effect that, in the fall of 1915, Axtell was 
sick and told witness that he had dropsy; also the testi- 
mony of Drs. Brewster, Green, and Week. Dr. Brewster 
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testified that he had treated assured for heart trouble in 
September, 1914; Dr. Green, that he had treated him 
about the same time for bronchial pneumonia; and Dr. 
Week, that he had treated him in the spring of 1915 for 
pneumonia. There is no evidence to show whether the 
sickness testified to by the witness Beranek was of long 
or short duration. It evidently was not very serious, as it 
is not shown that a doctor was called, and none of the 
physicians testified that Axtell had dropsy or that he was 
ever treated therefor. Not one of said physicians testi- 
fied that he informed assured what he was treating him 
for, and the only competent evidence to show that assured 
knew he had, ov had been treated for, any of the diseases 
inentioned by the doctors is wholly circumstantial. As- 
sured did not die of dropsy or pneumonia, but of mitral 
and bicuspid insufficiency and tuberculosis. None of the 
doctors claim to have treated assured for tuberculosis be- 
fore the date of his application, and only one, Dr. 
3rewster, for heart trouble, and his treatment was in 
September, 1914. This doctor does not state whether the 
trouble was severe or not, whether it was of short or pro- 
longed duration, whether assured was confined to his bed 
or not, and whether the doctor saw or treated him on 
more than one day. If assured did have heart trouble 
in September, 1914, it would seem that it was not serious, 
as Dr. Newbecker’s examination, made in June, 1916, 
shows the heart to have then been in good condition, and 
the doctor said that, if assured had heart trouble at that 
time, it was latent, as she was unable to detect it. If a 
trained physician was unable to discover any heart 
trouble, how can it be said that assuved’s heart was dis- 
eased, and that he knew it? 

The question of whether assured had had any severe 
illness is one of fact for the jury. “A jury is not war- 
ranted in arbitrarily or capriciously rejecting the testi- 
nlony of a witness, but neither are they required to accept 
and give effect to testimony which they find to be unre- 
liable, although it may be uncontradicted.” State v. 
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Woods, 102 Kan. 499. The credibility of the witnesses 
and the weight to be given to their testimony was for the 
jury to determine, and we are not prepared to say that 
its finding on this question of fact is so clearly wrong 
as. to require a reversal of the judgment. 

We have read all the evidence received, that offered and 
excluded, the objections thereto, and find no prejudicial 
error in the rulings of the court thereon. 

Defendant requested the court to submit four special 
interrogatories to the jury, which request was refused, 
and this refusal is alleged to be error. The submission 
of special interrogatories, when requested, is: within the 
discretion of the court (Llucoll v. Union P. R. Co., 99 
Neb. 170), and the refusal to submit the interrogatories 
requested by defendant herein was not an abuse of such 
discretion. 

Defendant’s contention that the court erred in refusing 
to give its requested instruction No. 5, and in giving in- 
structions Nos. 3 and 4 by the court, may be properly con- 
sidered together. The substance of said requested in- 
struction is embodied in instruction No. 3, given -by.the 
court. It contains a clause which appears to be, in sub- 
stance, the same as the clauses in said instructions Nos. 
3 and 4, given by the court, complained of; and the de- 
fendant will not be permitted to take advantage of an al- 
leged error in giving instructions because of a proposi- 
tion therein which is substantially like the one in the in- 
struction requested by it. 

Counsel’s assigninent and presentation in this brief of 
the alleged errors of the conrt in refusing to give instruc- 
tions Nos. 6, 7, 8, and 9, requested by defendaut, ure so 
vague and indefinite that they do not merit consideration. 
However, an examination of said instructions shows that 
some of them are based on the theory that the answers to 
the questions in the application complained of are war- 
ranties; that some assume facts, and thus invade the 
province of the jury; and that all of the correct legal 
propositions stated therein applicable in this case are em- 
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bodied in and covered by the instructions given by the 
court. 

- Counsel do not contend that instruction No. 5, given by 
the court, is not a correct statement of the law, but insist 
that it is not supported by the evidence. This instruc- 
tion is evidently based upon plaintiff’s theory that de- 
fendant failed to prove that the answers written in the 
application by Dr. Newbecker were made by deceased, or 
that he signed part II of said application. The reply 
contained a general denial. The burden of proving every 
material allegation in the amended answer rested upon 
defendant. Among these are the allegations that assured 
made a written application in which were his answers to 
questions alleged to be false; and counsel for plaintiff 
contend that Dr. Newbeckev’s testimony proves that the 
answers in the application are the answers of the doctov, 
and not those of assured. However, the giving of an in- 
struction which is not applicable to the issues or evi- 
dunce will not work a reversal of a judgment unless the 
rights of the complaining party were prejudiced thereby. 
Burlington & M. R. R. Co. v. Gorsuch, 47 Neb. 767; Ae- 
Clellan v. Hein, 56 Neb. 600. We perceive no prejudice re- 
sulting to defendant from the giving of said instruction 
which requires a reversal of the judgment herein. 

We do not think that counsel’s criticism of instructions 
Nes. 6, 7, 8, and 9, given by the court, is justified, or 
that the giving of same constitutes prejudicial error. It 
devolved upon defendant to prove that the answers com- 
plained of were made by assured, and that he had there- 
tofore had a “severe ilJness” within the correct meaning 
of that term; and it was not error for the court to define 
“severe ilness,” nor to put.the burden of proof upon de- 
fendant, as was done in instructions Nos. 6 and 7. 

Instruction No. 8 appears to correctly state the law; 
and counsel’s criticism of instruction No. 9, which they 
say “in general terms states the Jaw,” is hypercritical. 

We ‘find that the amount allowed the plaintiffs by the 
trial court as attorneys’ fees is excessive and should’ be 
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reduced to $350. It is therefore ordered that said amount 
for attorneys’ fees be, and the same is, hereby reduced to: 
$350; and the judgment of the trial court, as thus modi- 
fied, is affirmed; and an attorney fee of $150 allowed 
plaintiffs’ attorneys in this court. 

AFFIRMED AS MODIFIED. 


MICHAEL MULLALLY, APPELLEE, V. GrorGh HASLAM, AP- 
PELLANT. 


FILED OcToBer 14, 1921. No. 21689. 


1. Negligence: INstrucrions. Record examined, and held that the 
court did not, in instructions Nos. 1 and 6, given on its own 
motion, and referred to in the opinion, ‘submit allegations of 
negligence where no evidence was offered in support thereof, 


2. Appeal: FainvreE ro REQquEsT INSTRUCTION. Where the basis of 
plaintiff’s cause of action was the alleged negligent operation by 
defendant of his car in violation of an ordinance, and where the 
court’s instructions did not specifically point out the particular 
provisions of the ordinance alleged to have been violated, but did 
in a general way submit their violation as alleged in the peti- 
tion, the defendant, having failed to ask specific instructions 
thereon, cannot, on appeal, complain of the court's instructions. 


: Instructions. Error cannot be predicated upon the giv- 
ing of an instruction substantially similar to one requested by 
the party seeking to reverse the judgment. Instructions given 
by the court on its own motion and those given by the court at 
the request of the defendant and appearing in the opinion, held 
to present to the jury substantially the same issues. 


co 


4. Damages: Remittitun. Evidence examined, and held that, while 
the verdict is excessive, it was not the result of passion or preju- 
dice, and, if a remittitur be filed in the amount stated in the 
opinion, the judgment of the lower court will be affirmed in that 
amount. : 


Appeal from the -district court for Dodge county: 
Freverick W. Brrrox, Jupce. Affirmed on condition. 


Courtright, Sidner, Lee & Jones and Kennedy, Holland, 
DeLacy & McLaughlin, for appellant. 
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J. B. Daly and J. C. Cook, contra. 


Heard before Morrissey, C.J., Rose and FLAnspura, 
JJ., Dickson and Trocr, District Judges. 


Dickson, District Judge. 

This case was begun in the district court for Dodge 
county to recover damages. The plaintiff alleged that 
the defendant negligently and carelessly ran into and 
collided with the coal wagon in which he was riding, 
thereby permanently injuring him. <A trial-was had to a 
jury, which resulted in a verdict for plaintiff for $6,000, 
npon which judgment was entered, and defendant ap- 
peals to this court. 

It appears that plaintiff was assisting his son in haul- 
ing coal] to the electric light plant situated on the west 
side of Main street in the city of Fremont, the son doing | 
the hauling and unloading, and the father loading the 
wagons from the cars at the railroad track. Access to 
the light plant was by an alley running east and west 
and to the south and leading to and from Main street. 
After delivering the last load of coal, which was about 
midnight, the plaintiff and his son started for home, trav- 
cling the alley from the light plant to Main street, where 
they turned south along the west side. At this time the 
defendant was driving to the north on Main street in 
his automobile, and, at a point where the team and wagon 
was turned into Main street, the defendant’s car struck 
the tongue of the wagon, knocking down one or both 
horses, and throwing the plaintiff down in the wagon, 
injuring him. 

Plaintiff predicates his cause of action upon a violation 
by defendant of certain ordinances of the city of Fre- 
mont, as well as the laws of the state. It is charged by 
plaintiff in his petition that the defendant negligently 
and carelessly, and in violation of the ordinances and the 
laws of the state, drove his car along the west side of 
Main street at a high and dangerous rate of speed, and 
failed to keep a vigilant watch ahead for other vehicles 


’ 
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which were entering upon the street, and failed to stop or 
attempt to stop or check the speed of his car in the 
shortest time and space possible when the defendant saw, 
or could by’ the exercise of ordinary care, have seen the 
team and wagon in time to stop- iis car and avoid the 
collision. - 

The ordinance réferred to in the positions and offered ‘in 
evidence contains many provisions that, are not material 
in the consideration of this case; and only those that 
bear upon the issues will be noticed. ‘'The-ordinance pro- 
vides that vehicles shall’ be driven in a careful manner, 
with due regard for the safety and: convenience of other 
vehicles; that vehicles shall keep on the right. of the 
center of the street; that vehicles-meeting shall pass to 
the right; that drivers of motor vehicles shall have their 
cars under control; that no vehicle shall be operated at a 
greater rate of speed than igs reasonable or proper, having 
regard to the traffic and use of the highway, or so as to 
endanger the life and limb of any person, or in any event 
at a greater rate than ten miles an hour in the congested 
district, and outside of the congested district no car 
shall be operated at a greater speed than twelve miles 
an hour. - ‘ 

Many errors are assigned, but only those presented by 
the appellant’s brief will be considered. It is contended 
by the appellant in his brief that the court erred in giv- 
ing instructions Nos, 1, 4, and 6, and in refusing to give 
instructions Nos. 1, 3, 4, and 5, requested by him; that 
the verdict of the jury is not supported by, and is con- 
trary to, the evidence, and is the result of passion and 
prejudice. The assignments of error will be considered 
in the order named. 

- The jury are told in instruction No. 3 that the matters 
contained in instruction No. 1 are taken from the plead- 
ings and are not evidence. By instruction No. 4 the jury 
were instructed that the burden is upon the plaintiff to 
prove, by a preponderance of the evidence, that the de- 
fendant was guilty of negligence in some way or ways set 
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out in instruction No. 1, and that such negligence was 
the proximate cause of plaintiff’s injury, if any. By in- 
struction No. 1, the jury were instructed: 

“Plaintiff claims the cause of said collision was the 

negligence of the defendant in operating his automobile 
in violation of the law and the ordinances of the city of 
Fremont, and in driving his machine on the wrong side. 
of the street at a high and dangerous rate of speed.” 
- In instruction No. 6 the court instructed the jury: “It 
is the duty of parties driving vehicles upon the streets to 
obey the ordinances of the city and the laws of the state 
with reference to such use of public thoroughfares. And 
in this case, it was the duty of defendant to obey the 
ordinances of the city of Fremont with reference to the 
use of its streets for automobiles, and also the laws of the 
state and the usual rules of the road. If you find the 
defendant failed in any or all the above particulars, such 
fact or facts should be considered by you with all other 
evidence as tending to prove negligence.” 

The appellant insists that the court, by these instruc- 
tions. (Nos. 1 and 6) submitted allegations of negligence 
where no evidence was introduced in support thereof, and 
cites many decisions of this court in support df this con- 
tention. We have no fault to find with the rule an- 
nounced in these cases; they state the rule correctly. Dut 
were allegations of negligence submitted without evidence 
to support them? We think not. The theory of the 
plaintifi’s case was that the defendant was negligent in 
driving on the wrong side of the street at a dangerous aud 
excessive rate of speed, and his failure to have his car 
under contro], to keep a vigilant watch ahead, and that he 
failed to stop or check the speed of his car after seeing the 
team and wagon, cr, by the exercise of ordinary care, 
could have seen them. The evidence was confined to these 
issues as nearly as possible in the trial of a case. There 
was, however, evidence as to the lights on the defendant’s 
car, and other matters pertaining to the car, its occupants, 
their places of residence, the course of travel before enter- 
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ing upon Main street, the purpose for which defendant 
was traveling this street, and many facts preceding and 
succeeding the collision, not directly an issue in the case 
or alleged as a ground for recovery. Some of these acts 
may have been in violation of some provision of the city 
ordinance or laws of the state, but no recovery thereon 
was sought either in the pleadings or the evidence; and, 
while these were not specifically eliminated by the court. 
in its instructions to the jury, they were not presented 
as issues. The basis of plaintiff’s cause of action was the 
alleged operation by defendant of his car in violation: of 
the ordinances and the laws of the state; and, while the 
court’s instructions did not specifically point out the 
particular provisions of the ordinance alleged to have 
been violated, yet the instructions did, in a general way, 
submit their violation as alleged in the petition, and the 
defendant cannot now complain, he having failed to ask 
specific instructions thereon. Olmsted v. Noll, 82 Neb. 
147. 

Again, before a reversal could be had for submitting 
vallegations of negligence where no evidence was intro- 
duced in support thereof, it must appear that the jury 
were misled in their consideration of the facts of the case. 
Mannion v. Talboy, 76 Neb. 570. Instructions must be 
considered as a whole. A consideration of the instruc- 
tions given by the court on its own motion in connection 
with those given at the request of the defendant leaves 
him without complaint. 

The following instruction (No. 6) was given by the 
court at the request of the defendant: “You are in- 
structed that unless you find the defendant guilty of neg- 
ligence, in whole or in part, as charged in his petition, 
then your verdict must be for the defendant, and the 
burden is on the plaintiff to prove, by a preponderance 
of the evidence that the defendant was negligent. and that 
such negligence was the proximate cause of plaintiff’s 
injury, and that plaintiff sustained injuries as a result 
thereof.” 
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And, again, the court was requested by defendant and 
gave instruction No. 7, which reads as follows: “You are 
instructed that certain ordinances of the city of Fremont 
have been introduced in evidence and as to these you are 
instructed that the violation of such ordinances, if you 
find there was, does not amount to negligence as a matter 
of law, but is a fact to be considered, together with all the 
rest of the evidence in the case, in determining whether 
the defendant exercised care.” 

By these instructions the defendant presented to the 
jury substantially the same issue as stated. by the court in 
its instruction No. 6, and thereby adopted and approved 
the theory of the court, and, having done so, he cannot 
now complain. Error cannot be predicated upon the 
giving of an instruction substantially similar to one re- 
quested by the party seeking to reverse the judgment. 
Jonasen v. Nennedy, 39 Neb. 313. The complained-of in- 
structions, when considered with those given by the court 
on its own motion, fairly presented to the jury the issues 
as made by the pleadings and the evidence and are far 
from being prejudicial to the defendant. 

Did the court err in refusing to give instructions Nos. 
1, 3, 4, and 5, requested by defendant? Instruction No. 
1 was a peremptory instruction to find for the defendant. 
By No. 3, the jury are instructed that, as to the allega- 
tion that the defendant was operating his car at a dan- 
gerous and excessive rate of speed, they should find for 
the defendant. By No. 4, the jury ave instructed that, as 
to’the the allegation that the defendant failed to keep 
vigilant watch ahead, they should find for the defendant. 
And by No. 5, the jury are instructed to find for the de- 
fendant on the allegation that the defendant failed to stop 
or attempt to stop or check his speed and avoid the colli- 
sion. The giving of instructions Nos. 3, 4, and 5 would 
have eliminated every question of negligence alleged in 
the petition, other than the allegation that the defendant 
was negligent in traveling on the wrong side of the street, 
As to whether the defendant was driving at a dangerous 
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rate ot speed, and whether he was looking ahead, and 
whether he had his car under control, and whether he 
failed to stop his car when he discovered the presence ot 
the team and wagon in the street, or by the exercise of 
due care he could have discovered them, were questions 
of fact for the consideration of the jury, and are largely 
dependent upon the part of the street he was traveling 
upon and the rate of speed. To a great extent, they are 
dependent upon cach other, and not subject to separa- 
tion, and must be considered together. These requested 
instructions presented to the court the sufficiency of the 
evidence on the issues thus presented. As to these issues, 
the evidence was conflicting and it was for the jury to 
pass upon them under proper instructions. The plain- 
tiff’s son, the driver of the team, testified that the de- 
fendant’s car struck the wagon tongue, knocking down 
both of his horses; that this happened as he was driving 
on the street and just as the horses stepped on the pave- 
ment, the hind wheels of the wagon being on the side- 
walk; he says he uoticed the car one-half block away (190 
ft.) to the south, about the middle of the street, and that 
he just Jet the wagon drop down on the street and turned 
the horses south and close to the curb; that the car was 
traveling 30 miles an hour; that when it struck the tongue 
of the wagon it drove the wagon back to the curb, knock- 
ing down both horses, one falling back under the wagon, 
the other falling out on the street, the tongue being pulled 
ever him; that the tongue was driven into the car, and 
that fire flew out of it and glass fell on the street; that he 
turned the team as fast as he could after he saw the light ~ 
of the approaching car; that the car stopped 100 feet from 
the place of collision; that the first thing he did after he 
saw the car approaching was to jerk the horses around to 
the right; that he got them to the curb, the right-hand 
horse having his hind feet against it; that when he came 
out of the alley he locked first to the north, and, just as 
the horses were going down the slope, he noticed the lights 
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from a car coming from the south on the west side of the 
street. 

The plaintiff called as a witness an employee in the 
Monich garage, which was across the street from the place 
of collision, who testified he heard a crash; that he saw 
the defendant’s car up the street in the middle or west of 
the middle of the street; that the hind wheels of the 
wagon were on the sidewalk and the front wheels in the 
gutter, and the horses were swung sharp to the right over 
against the curbing. An employee of the electric light 
plant testified that about 12:30 a. m. he was sitting by 
the side door, and a coal wagon had: just passed; a few 
minutes later he heard a terrific smash; that it frightened 
his wife; that he opened the door and Jooked out and saw 
the back wheels of the coal wagon on the sidewalk, and 
noticed the left-hand horse. down on the pavement. The 
owner of the electric garage, where the defendant’s car 
was taken, testified that he saw the defendant’s car after 
the collision; identified the radiator in court; said that 
the hood of the engine was wrinkled up “some awful 
bad ;” that the main leaf of the spring was doubled back, 
letting the front wheel slide back and jamming the bolts 
that held the spring to the front axle; that the front 
lights were tipped back,.smashed completely; that the 
wheel struck something, evidently, and that enough 
weight came on it that doubled the spring, kind of put a 
kink in it; that the front axle was out of line from four 
to seven inches, so it was impossible to steer. 

The defendant testified that from Military avenue he 
was driving principally in the middle of the strect;. that 
he slowed up a little at the Cronin residence (this was on 
the west side of Main street and fronting Main street), as 
he thought of putting one of the occupants of the car 
out there, but that he decided to go and put her down 
coming back; that he saw nothing of the team until it 
was possibly four or five feet away; that he was then 
traveling twelve miles an hour; that he put on the brakes 
and turned to the east; that by the time he struck the 
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pole of the wagon he was going not more than half that 
rate. The defendant’s stenographer was called by the 
defendant and testified that she rode in the front seat of 
the car; that she did not notice the team until they were 
within two or three feet of it, and that she thought they 
were in about the center of the street; that she put her 
hands up to her face, being afraid of glass from the wind- 
shield, and defendant made a quick turn to the right and 
stopped the car; that the tongne went into the radiator, 
and the collision kuecked one of the horses down. The 
other two cccupants of the car were ladies, riding in the 
back seat. They say they saw nothing until they heard 
the crash. One testified that she was looking west 
towards the Cronin residence, wheve she lived, at the time 
of the collision, and that the car was traveling in about 
the middle of the street. 

As to whether the detendant was driving on the wrong 
side of the street, and as to whether he was traveling at a 
high and dangerous rate of speed, and as to whether he 
had his car under control, were disputed questions of fact 
and properly for the consideration of the jury; and for 
the trial court to have instructed the jury as requested by 
the defendant would have been error. The rule in this 
state is: “Where the facts are disputed, it is solely the 
province of the jury to determine the same; and, whether 
the facts be disputed or undisputed, if different minds 
might honestly draw different conclusions from them, the 
case is properly left to the jury.” Ogden v. Sovereign 
Camp, W. O. W., T8 Neb. 804, 806. 

From a careful examination of the evidence in this 
case, we ave convinced that the trial court did not err in 
refusing to divect the jury to return a verdict for the de- 
fendant, and that the evidence was sufficient to sustain a 
verdict for the plaintiff. “A verdict will not be set aside 
on the ground of want of sufficient evidence to support it, 
uniess the want is so great as to show that the verdict is 
manifestly wrong.” Sycamore Marsh IMarvester Co, v. 
Grundrad, 16 Neb. 529. 


Vou. 106] SEPTEMBER TERM, 1921. 869 


Mullally y.-Haslam. 


This Jeaves for consideration the question, Is the ver- 
dict excessive and the result of passion or prejudice? 
That the plaintiff sustained numerous minor injuries 
from which he recovered is not questioned, leaving no 
permanent injury other than to his shoulder. The ex- 
tent of his injuries was fully presented to the jury by 
proper instructions. His physician testified that his per- 
manent injury was a fracture of the coracoid process of 
the left shoulder, impairing the strength and limiting the 
action and use of his arm, and that he was also perma- 
nently affected with hysteria resulting from the injury to 
his shoulder. 

The plaintiff is a laboring man, 65 years of age, with an 
expectancy of 11 years, depending upon his day’s labor . 
for a livelihood. He testified that he had no use of his 
left arm, At the time of the injury he was earning, and 
jiad been for some time, $7 to $10 a day helping his son 
in delivering coal to the light company. The record is 
silent as to his occupation prior to his coming to Fremont. 
about a year before, except for a short time he drove a 
team for Swift & Company in Sioux City, and before that 
he was engaged in farming. We must take judicial notice 
of the change of the times. At the time of the injury, as 
well as at the trial of the case, labor of all kind was com- 
wanding the highest price in the history of onr country. 
This man had been and was engaged in the very hardest 
kind of manual labor. It is not reasonable or fair to pre- 
sume that he could continue to do so the remainder of his 
expected days. While the verdict of the jury was much 
more than would compensate the plaintiff for the damages 
sustained, yet we do not think it was the result of passion 
or prejudice, but rather due to the times and conditions 
existing at and before the trial—the seeming little value 
placed upon the dollar. The plaintiff is entitled to be 
fully compensated for all damages sustained, and we are 
convinced that, under the evidence and the changed con- 
ditions of the time, $4,000 will fully compensate him for 
all damages suffered. And if he will, within 20 days 
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from the filing of this opinion, file a remittitur in this 
court of $2,000, the judgment, so reduced, will be affirmed ; 
otherwise the case will be reversed and a new trial 
granted. 

AFFIRMED ON CONDITION. 


W. Bruce SHURTLEFF ET AL., TRUSTEES, APPELLANTS, V. 
L. K. SCHOENLEBER ET AL., APPELLEES. 


Firep Ocroper 14, 1921. No. 22012. 


1 Corporations: DISSOLUTION: TRUSTEES: Duries. Where, by opera- 
tion of law, the directors of a dissolved corporation are made 
trustees for its creditors and stockholders, and the statute 
specifically points out and designates their duties as such, they 
are not entitled to instructions from a court of equity. 


2. Trusts: Statutory Trusts. The rule that when the meaning of a 
will, deed, contract or other instrument which relates to or cre- 
ates a trust, is doubtful, so that by reason thereof the trustee is 
embarrassed or exposed to danger in the execution of his trust, 
a court of equity will construe the instrument, declare its legal 
force and effect and give advice and instruction in regard to 
carrying out of said trust, held not to apply in a case where the 
trust is created by statute and the duties imposed specifically 
stated. 


NEGLECT Of TRUSTEES. Under section 559, Rev. 
St. 1918, before a court of equity will assume control of the 
trustees of a dissolved corporation, it must appear from the 
petition of some person interested that they have been guilty of 
some neglect, or omission of duty, or abuse of trust. The petition 
examined, and held not to state a cause of action under this sec- 
tion of the statute. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, Jupce. Affirmed. 


C. 0. Flansburg, for appellants. 


G. H. Risser, C. 8S. Wilson, Albert 8. Johnston and W. 
T. Stevens, contra. 


Heard before Morrissby, C.J., Rose and ALDRICH, JJ., 
Dickson and Troup, District Judges. 
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Dickson, District Judge. 

This is a suit in equity begun in the district court for 
Lancaster county. The court sustained a demurrer to the 
petition, and appellants, plaintiffs below, stood on their 
petition, refusing to plead further, and the case was dis- 
missed. 

The petition alleges that prior to January 26, 1918, the 
Jen-Lan Company was a corporation engaged in buying, 
sulling and exchanging real estate, with an authorized 
capital of $50,000; that on January 26, 1918, the stock- - 
holders changed the name to Federal Building & Invest- 
ment Company, and the articles of incorporation were 
amended increasing the capital stock to $300,000, 2,400 
shares being preferred and 600 shares being common, of 
the par value of $100. Among other things there was a 
provision relating to the preferred stock, as follows: 

“The holders of preferred stock shall be entitled to re- 
ceive, when and as declared by the board of directors from 
the surplus or net profits of the corporation, yearly divi- 
dends at the rate of seven per cent. per annum, payable 
semi-annually on July and January 1st of each year. The 
dividends on such preferred stock shall be cumulative and 
shall be paid before any dividends on the common stock 
shall be paid or set apart, so that if in any year the divi- 
dends amounting to seven per cent. shall not have been 
paid upon the preferred stock the deficiency shall be pay- 
able before any dividends shall be paid upon or set apart 
for the common stock. 

“The holders of common stock shall be entitled to re- 
ceive, when and as declared from the surplus or net 
profits of the corporation, yearly dividends at the rate 
of seven per cent. per annum, payable semi-annually on 
July and January 1st of each year, and such dividends 
shall likewise be cumulative, but shall not be payable 
until all dividends on the preferred stock for all pre- 
yious years have been fully paid, or the company shall 
have set aside from: its surplus or net profits a sufficient 
sum to meet the payment thereof. 
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“After all such cumulative dividends on the preferred 
and common stock have been fully paid and provided for, 
the board of directors may set aside such additional 
amount of the net surplus or profits of the corporation as 
they may deem proper as additional dividends. Of such 
amount so set aside twenty-five per cent. shall be paid 
to the holders of the preferred stock, fifty per cent. shall 
be paid to the holders of the common stock, and the re- 
maining twenty-five per cent. shall be carried as reserve 
which is to be used to pay the seven per cent. dividends 
on the preferred stock should said corporation during any 
one. year fail to earn sufficient out of which to pay the 
seven per cent. dividend on the preferred stock. Should 
said surplus fund accumulate, it may be reduced and dis- 
tributed by the order of the board of directors; and upon 
any distribution of said surplus fund, fifty per cent. 
thereof shall be distributed to the preferred stockholders 
and the remaining fifty per cent. shall be distributed to 
the common stockholders. 

“In case of the dissolution of this corporation, the pre- 
ferred stock shall be preferred to the extent of the par 
value together with any earned and unpaid dividends due 
thereon at the rate of seven per cent. per annum. After 
such amounts have been paid to the preferred stock, the 
common stock shall then be paid its par value together 
with any earned and unpaid dividends due thereon at the 
rate of seven per cent. per annum. <Any surplus remain- 
ing thereafter shall be divided pro rata among the shares 
of the preferred and common stock.” 

The common stock merely certified that the holder was 
the owner of a given number of shares of stock, without 
any provision with regard to dividends. Under the 
amended articles of incorporation, 78514 shares of pre- 
ferred stock and 603 shares of common stock were issued, 
which were fully paid for at the time of the issuance. 
The purpose of the corporation was to build apartment 
houses, store buildings, including garages and dwelling- 
houses. I*rom the money derived from the sale of stock, 
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property was purchased, repaired and remodeled, only two 
new buildings being constructed. 

On January 20, 1920, the properties held by the cor- 
poration were appraised at $382,500, with incumbrances 
of $113,975.26. There were other assets at that time esti- 
mated at $65,464.36, with liabilities, including corporate 
stock outstanding, of about $157,855.66. At the annual 
meeting of the stockholders held March 2 the financial 
condition of the company was discussed, and the presi- 
dent was authorized to sell properties of the company for 
the purpose of liquidating outstanding obligations. Tail- 
ing in this, a special meeting of the stockholders was 
called for June 26 to consider the manner of dissolving 
and liquidating the corporation. At this meeting the 
stockholders voted to dissolve the corporation, and to 
assist in the liquidation two stockholders were elected to 
act in conjunction with the directors. At a meeting of 
thu liquidating committee held September 11, 1920, it was 
agreed that the property could not be reduced to cash 
without great sacrifice, and it was proposed to divide the 
properties into groups and offer to permit the stockholders 
to surrender stock for same—the groups being composed 
of properties that had been handled as units by the com- 
pany—and notice was then given to each stockholder that 
thuy could bid on said property, or make an offer to ex- 
change stock therefor on the basis of $200 a share for an 
equal interest in the groups of properties based on the 
appraised value. 

It is further alleged in the petition that the applicants 
are mandatories of the court, created trustees by opera- 
tion of law upon dissolution, holding the properties of the 
corporation in trust for the benefit of the creditors and 
stockholders; that they have been advised they have the 
right to divide and distribute the property of the cor- 
poration in specie under the terms of the statute, but have 
been unable to fix upon a. definite plan or exact terms of 
liquidation in the exchange of stock for property; that 
the value of the two classes of stock depends upon what 
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is to be treated as surplusage or earnings and the value 
of the property, and are in doubt as tu the meaning of the 
trnst and duties imposed upon them. 

By supplemental petition it is alleged that, since the 
filing of the original petition, a special meeting of the 
stockholders was held; at this meeting the property was 
estimated to be the value of $151,850 and the company’s 
indebtedness at about the sum of $10,000; that since this 
special inceting, which was held on November 20, 1920, 
an offer was made tu appellants to exchange 176 shares 
of preferred stock for the equity in the property owned 
by the company and known as the Lincolndale property, 
subject to $30,000 incumbrance thereon; and an offer of 
100 shares of comunon stock for the Sewell street lots 
owned by the company, subject to $10,000 incumbrance; 
and that 170 shares of preferred stock were offered for 
the equity in the Rollins building owned by the com- 
pany, the incumbrance thereon being $33,000; that the 
appellants desire the assistance of the court in making 
distribution and liquidation of this stock and transfer of 
this property, if the same can, in the judgment of the 
court, be done without prejudice to the rights of the 
other shareholders. It is alleged that parties owing 
notes given for stock desire to liquidate their stock . by 
surrendering the same fur the notes on the basis of the 
par value of the stock. .And the appellants pray the aid 
of the court to take testimony and fix and ascertain the 
value of all the real estate and properties held and 
cwned by the company at the date of its dissolution; that 
the court, by decree, fix and determine the method of 
liquidation; that the court authorize and empower the 
trustees to make the exchange of property for said stock, - 
each transaction to be reported to the court and confirmed 
by the court; and fhat the court direct, by its decree, the 
method of meeting the obligations of said dissolved cor- 
poration; and for such other and further instructions as 
the court may deem necessary in discharge of the trust 
imposed upon them by law. 
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The sole issue presented is whether the petition states 
a cause of action. To determine this question it is neces- 
gary to examine several provisions of our statutes. 

Section 558, Rev. St. 1913, provides that the title of all 
veal estate belonging to a dissolved corporation shall, at 
the time of the dissolution of the same, pass to the trus- 
tees of such corporation, who shall have full power and 
authority to sell and dispose of any such real estate in 
such manner and upon such terms as may be thought best 
for the interest of the creditors and stockholders; and 
upon such sale to make a good and sufficient title there- 
for. 

By section 555, Rev. St. 1913, it is provided that; upon 
the dissolution of any corporation, the directors or man- 
agers of the affairs of such corpovation shall be trustees 
of the creditors and stockholders of the corporation dis- 
solved, and shall have full power to settle the affairs of 
the same, collect and pay the outstanding debts, and 
divide among the stockholders the moneys and properties 
that shall remain in proportion to the stock of each 
stockholder paid up, after the payment of debts and neces- 
sary expenses. 

By section 559, Rev. St. 1913, it is provided the trustees 
of any such dissolved corporation shall be subject to the 
control of the court, and be liable to be sued by petition 
in equity on behalf of any person interested on account 
of any neglect or omission of duty or abuse of trust. 

By statute it is made the duty of the appellants to settle 
the affairs of the corporation, and imposes upon them the 
duty of deciding every proposition that they, by their 
petition, seek to have the court determine. In bringing 
this action appellants evidently relied upon section 559 
to give the court jurisdiction. That this section gives the 
court jurisdiction over the trustees of a dissolved cor- 
poration cannot be disputed. But when and how will it 
be exercised, and at whose instance? The statute specific- 
ally points out the duties of the appellants, and, if they 
fail in that regard, they are subject to the control of the 
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court, and not otherwise.’ A careful analysis of the 
petition fails to show that the appellants have done ov 
propose doing that which is a neglect or omission of duty 
or an abuse of the trust imposed upon them by law. And 
until they have doue or propose doing some such act, 
they are not subject to the control of the court. Lesides 
the action must be on the petition of some person inter- 
ested, and because of some neglect or omission of duty 
or abuse of the trust imposed upon them by law. The 
statutory right to sue by some person interested precludes 
the appellants from bringing the action authorized by this 
section. It therefore follows that the petition does not 
state a cause of action under this section. 

The appellants seek to invoke the rule that when the 
meaning of a will, deed, contract or other instrument 
which relates to or creates a trust is doubtful, so that 
by reason thereof the trustee is embarrassed or exposed 
to dangers in the execution of his trust, a court of equity 
will construe the instrument, declare its legal force and 
effect, and give advice and instruction in regard to carry- 
ing out of said trust. The statute creating the trust 
imposes no duty upon the appellants that is doubtful or 
that will embarrass them in the exercise of the duties de- 
volving upon them. True, the petition recites that cer- 
tain stockholders propose to surrender stock in exchange 
for certain properties, and others to surrender stock for 
notes given in settlement for stock and not paid, and that 
they have been advised by counsel that as trustees and by 
operation of law they have the right to divide and dis- 
tribute the property of the corporation in specie under 
the terms of the statute, and that the value of the two 
classes of stock depends upon what is to be treated as sur- 
plus or earnings and the value of the property, and that 
they are in doubt as to what they should do, and pray 
that the court fix and determine the method of liquida- 
tion. In other words, that the court shall relieve the 
appellants of the duties and responsibilities imposed 
upon them by law, some of which are mandatory and 
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others discretionary. We are of the opinion that the 
facts stated in the petition do not bring them within this 
rule. To follow such a rule in this case would be the 
discharging by the court of the duties imposed upon ap- 
pellants by law and relieve them from responsibility in 
the liquidation of the affairs of the corporation. This the 
court will not do. The appellants are, by statute, made 
trustees of the dissolved corporation. Their duties are 
specifically pointed out, fixed and determined by law, and 
they are not entitled to apply to the couvt for instructions. 
To instruct them would be to direct that they follow the 
plain and explicit direction of the statute. 

The petition does not state a cause of action, and the 
trial court properly sustained the demurrers thereto. 

The judgment of the lower court is 

AFFIRMED. - 


Perens TRUSr COMPANY, APPELLAN', V. DoUGLAS COUNTY, 
APPELLEE. 


FILED OcTOBER 14, 1921. No. 21556. 


1. Taxation: Trust CoMPANIES: SHARES OF Stock. Shares of stock 
in a trust company are a distinct entity from the capital stock, 
or property and assets of the corporation. 


The tax contemplated by section 6343, 
Rev. St. 1913, as amended by ch. 108, Laws 1915, relating to the 
taxation of trust companies, is a tax upon the shares of stock in 
the hands of stockholders, and is not a tax upon the property of 
the corporation. 


: “CapiTaL Stock.” The words “capital stock,” as 
used in section 6343, supra, does not mean capital stock in the 
ageregate, but shares of capital stock in the hands of stockhold- 
ers which are subject to taxation. 


: SHARES oF Stock: DEpuctTion oF SECURITIES. 
When the tax is laid upon shares of stock of a trust company 
in the hands of the stockholders, no deduction of securities ex- 
empt from taxation, owned by the trust company, is required to 
be made by the laws of this state or by the laws of the United 
States. 
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APPEAL from the district court for Douglas county: 
WILLIS G. Sears, Juper. Affirmed. 


Stout, Rose, Wells & Martin, for appellant. 
W.W, Slabaugh and A. V. Shotwell, contra. 


Heard before Lyrrox, Deax and Day, JJ., Goop and 
Raver, District Judges. 


Goon, District Judge. 

This is an appeal from the assessment for taxation of 
the shares of stock of the Peters Trust Company, appel- 
Jant herein. Appellant requested the taxing authorities 
of Douglas county to deduct from the valuation for as- 
sessment purposes certain bouds of joint stock land banks, 
organized under the laws of the United States, and cer- 
tain United States Liberty bonds, which were at the time 
of the assessment owned by appellant. The request.was 
denied, and on appeal the action of the taxing authorities 
was upheld by the judgment of the district court. This 
appeal is lodged to review that judgment. 

It is conceded that beth series of bonds are not subject 
to taxation as property in the hands of their owners. Ap- 
pellant insists that including these bonds in the valua- 
tion of the shares of stock for assessment purposes, as re- 
quired to be dene under section 6348, Rev. St. 1918, as 
amended by chapter 108, Laws 1915, does in effect lay a 
tax on the bonds in the hands of their owners, and is con- 
trary to the laws of the United States declaring such 
bonds exempt from taxation in the hands of their owners. 

The solution of the question presented depends on the 
interpretation given to said section 6343, as amended, 
which provided the same method and procedure for the 
assessment of the shares of stock of trust companies 
that are provided for the assessment of shares of stock of 
banking corporations. In State v. First Nat. Bank, 103 
Neb. 280, this court, after a thorough and elaborate pre- 
sentation by able counsel, and after full investigation and 
careful consideration, construed said section in so far as 
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it relates to the assessment of shares of stock of banking 
corporations. The reasons for the interpretation and 
authorities sustaining the conclusions reached are therein 
set forth and will not be repeated here. The principles 
therein stated and the conclusions reached are applicable 
to and control the decision in this case. Following the 
rules laid down in State rv. Pirst Nat. Bank, supra, we 
hold that shares of stock in a trust company are a dis- 
tinct entity from the capital stock, or property and assets’ 
of the corporation; that the tax contemplated by section 
6343, Rev. St. 1913, as amended by chapter 108, Laws 
1915, relating to the taxation of trust companies, is a tax 
upon the shares of stock in the hands of stockholders, 
and is not a tax upon the property of the corporation; 
that the words “capital stock,” as used in section 6348, 
supra, does not mean capital stock in the aggregate, but 
shares of capital stock in the hands of stockholders which 
are subject to taxation; and that, when the tax is laid 
upon shaves of stock of a trust company in the hands of 
the stockholders, no deduction of securities exempt from 
taxation, owned by the trust company, is required to be 
made by the laws of this state or by the laws of the 
United States. 
The judgment of the district court is 
AFFIRMED. 


GrorGE SOLE, APPELLEE, Y. CITY OF GENEVA, APPELLANT. 
FiLep Ocroser 14, 1921. No. 21662. 


1. Pleading. When a privilege or right is conferred by statute, on 
certain prescribed conditions, and a party desiring to avail him- 
self of such privilege or right brings action for the enforcement 
thereof, he must allegé and prove al] the facts that are essential 

. to a strict compliance with the prescribed conditions. 


2. Municipal Corporations: DrTacHMENT oF TERRITORY: REMEDIES. 
; Section 5090, Rev. St. 1913, relating to the detachment of terri- 
tory from the corporate limits of cities and: villages, does not 
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cities and villages. 


¢o 


Under the general chancery and com- 
mon-law powers conferred by the Constitution, and without ref- 
erence to statute, district courts are vested with jurisdiction to 
hear and determine whether an owner of agricultural lands in- 
cluded within the corporate limits of a city is entitled to have 
the same disconnected therefrom. 


AprreAL from the district court for Fillmore county: 
Race D. Brown, Jupee.. Affirmed. 


Charles Hf, Sloan, F. W. Sloan and 7. J. Keenan, for 
appellant. 


John K. Waring and Robert B. Waring, contra. 


Heard before Lerron, DEAN and Day, JJ., Goop and 
Rarer, District Judges. 


Goon, District Judge. 

This is an appeal from a decree of the district court for 
Tillmore county, disconnecting from the corporate limits 
of the city of Geneva a tract of land comprising approxi- 
mately 41 acres, owned by appellee. 

Appellant insists that the petition of plaintiff, appellee 
herein, did not state facts sufficient to entitle him to the 
relief demanded of, and granted by, the district court; that 
the decree is not supported by sufficient evidence, nor is it 
supported by proper findings of fact by the trial court. 
Appellant’s contention is founded on the assumption that 
the action is based on section 5090, Rev. St. 1918, which 
is in part as follows: 

“Whenever a majority of the legal voters residing on 
any territory within and adjacent to the corporate limits 
of any city or village, or the owner or owners of any un- 
occupied territory so situated, shall desire to-have the 
same disconnected therefrom, they may file their petition 
in the district court of the county in which such city or 
village is situated, praying that such territory be de- 
tached therefrom. * * * If the court find in favor of 
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the petitioners, and that justice and equity require that 
such territory, or any part thereof, be disconnected from 
such city or village, it shall enter a decree accordingly.” 

The allegations of plaintiff’s petition showed that the 
land was owned and occupied by him, but did not show 
that he was the only voter or a majority of the legal 
voters residing on the territory sought to be disconnected, 
nor did the evidence show that the plaintiff was the only 
legal voter or that he was a majority of the legal voters 
residing on the territory, and the trial court did not make 
the findings prescribed by the statute, viz., “That justice 
and equity require that such territory shall be discon- 
nected from such city.” 

- When a privilege or right is conferred by statute on 
certain prescribed conditions, and a party desires to avail 
himself of such privilege or vight by bringing action for 
the enforcement thereof, he must allege and prove all the 
tacts essential to a strict compliance with the prescribed 
conditions. So that if the action is founded on the stat- 
ute above quoted, appellant’s contention is well taken 
and plaintiff is not entitled to have the land disconnected. 
The views herein expressed find support in the following 
cases: Delozier v. Village of Magnet, 104 Neb. 765; Me- 
Cullough v. Colfax County, 4 Neb. (Unof.) 548; 31 Cyc. 
115; Haskins v. Alcott &€ Horton, 13 Ohio St. 210; Dye v. 
Dye, 11 Cal. 163; Village of Osmond v. Smathers, 62 Neb. 
509. 

But the statute above referred to does not provide an 
exclusive remedy for disconnecting territory from a city 
or village. Such relief may on proper pleading and proof 
be granted by the district court in the exercise of the 
general chancery and common law powers conferred upon 
it by the Constitution. This power of the district court 
has been exercised heretofore and approved by this court. 
State v. Dimond, 44 Neb. 154; Village of Osmond v. 
Smathers, 62 Neb. 509; Village of Osmond v. Matteson, 
62 Neb. 512. 

In Village of Osmond v, Smathers, supra, it is said: 
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“Said section 101 is not a limitation upon the right to in- 
stitute proceedings to have territory taken out of the 
corporate limits of a city or village. That section merely 
conferred the right to a petition for the detachment of 
territory upon a majority of.the legal voters within the 
boundaries thereof, and it would seem that such voters 
need not necessarily be owners of real estate. It was not 
the intention of the legislature in passing said section, 
nor could it Jawfully do so, to take away the right of the 
owner-of real estate included in the boundaries of a city 
or village to invoke the powers of the court to determine 
whether such real estate is properly included within the 
corporate Jimits of such muuicipality. This principle 
was held and applied in State v. Dimond, supra. Plain- 
tiff, being the exclusive owner and in possession of the 
tract of land in question, had a right to bring this suit.” 

The section 101 referred to in the above quotation was 
the one that then provided for the disconnecting of terri- 
tory from a city or village, and was quite similar to sec- 
tion 5090, Rev. St. 1913. It was necessary, therefore, 
only for the plaintiff to allege and prove that he was the 
owner and in possession of the tract of land, and to al- 
lege and prove such other facts as would show that it was 
inequitable to retain the territory within the corporate 
limits of the city. 

Plaintiff in his petition alleged that the land in ques- 
tion had never been platted or divided into lots or parcels, 
nov had any streets or alleys ever been surveyed or located 
thereon, but that all of said real estate has at all times 
been used exclusively for agricultural purposes as one 
complete body of land; that the premises are situated on 
the extreme west boundary of said corporate limits, and 
that by reason of its character and location it is in no 
wise benefited by being so included within said corporate 
limits. : 

The evidence discloses that while the city has a system 
of water-works, electric lights, a sewer system, paving, 
sidewalks, and other improvements, none of them reach 
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to the premises of the plaintiff. Plaintiff’s premises are 
entirely without the sewer district; the nearest approach 
ot the water system to plaintiff’s premises is about 600 
or 700 feet and a still greater distance to the buildings 
upon his farm. It appears that the electric lights reach 
the. street that runs in front or on the east side of plain- 
tiff’s farm. It further appears that the town -is divided 
by a railroad running north and south, and that prac- 
tically all the business portion of the town is on the east 
side of the railroad, and that of the ten or twelve blocks 
of paving now completed all except one-half block is on 
the east side, and that all of the new paving in process of 
construction is on the east side. It further appears that 
there has practically been no buildings of any conse- 
quence constructed on the west side of the track for more 
than ten years, and that new additions to the town and 
new buildings have all been upon the east side of the 
track. There is. nothing: to indicate that there is any 
likelihood of city growth to the west of the railroad track. 

There are other details that need not be mentioned, but 
from a careful consideration of all the evidence it appears 
that plaintiff’s farm derives no benefit from the city gov- 
ernment, other than that of any other farm located ad- 
jacent or near a city or village. Under the circumstances 
we hold that it is inequitable that plaintiff’s land should 
remain within the corporate limits of the city. 

The judgment of the district court is right, and is 

AFFIRMED. 


JOHN NEDELA, APPELLEE, VY. MARES AUTO COMPANY, AP- 
PELLANT. 


Firep Octoper 14, 1921. No. 21522. 


Master and Servant: Exsproyers’ Litpmity Act: “CasuaL EMpLoy- 
MENT.” One who is employed to work in an automobile garage 
without any understanding as to the time of his employment, or 
the particular character of labor he is to perform, and assembles 
and sets up automobiles and performs such other labor in and 


884 NEBRASKA REPORTS. {Vor. 106 
Nedela v. Mares Auto Co. 


about the garage as he is directed to do by the foreman or 
manager, and such work is incident to, and in the usual course 
of, the business, is held not to be casually employed within the 
meaning of the employers’ liability act. 


APrEAL from the district court for Saline county: 
Ratey VD. Brown, JevGE. Reversed. 


Crofoot, Fraser, Connolly & Stryker and B. V. Kohout, 
for appellant. — 


Bartos & Bartos, contra. 


Heard before Morrissey, C.J.. Rose and FLaNspure, 
JJ., Be@iey and Lesiix, District Judges. 


Lesniz, District Judge. 

Action for personal injuries alleged to have been sus- 
tained by the appellee, who will be referred to as the 
plaintiff, while employed by the appellant, who will be 
referred to as the defendant. 

The plaintiff brought this action upon the theory that 
the accident was caused by negligence on the part of the 
_ hhanager of the garage, but the prayer is that his damages 
be assessed under the compensation act, should the facis 
call for an assessment of damages under that act, and, 
if not, then for judgment for $10,450 and costs. 

The defendant by its answer denies that the accident 
was due to its negligence, and alleges that both parties 
were subject to the provisions of the employers’ liability 
act; that neither had filed an election or declaration not 
io be bound thereby. 

The jury found for the plaintiff in the sum of $4,500. 
Motion for a new trial was overruled, and from this the 
defendant has appealed. 

It appears from the evidence that on the 16th day of 
December, 1918, the manager of the defendant company 
solicited plaintiff to work for the defendant, and that on 
the following day he went to work in the defendant’s 
garage. Nothing was said by either party as to what 
particular work the plaintiff was to do, over what period 
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of time his employment would extend, nor what his wages 
would be. The only evidence bearing upon the subject is 
tound in the record of the plaintiff's testimony, and is as 
follows: “Q. Now, did you have a talk with Charley 
Mares about going to work for him? Did you have a talk 
with him? A. Yes. Q. When was that talk? A. Six- 
teenth of December. Q. What year? A. 1918. * * * 
Q. Now, what did he say to you, and what did you say to 
him at that time and place? A. Why, he told me if I 
couldn’t help him work. Q. What did you say? A, And 
I said yes. Q. At that time did he say what kind of 
work yon was to do? A. No. Q, At that time did he 
say for how long you was to work for him? A. Nothing 
was said. Q. At that time was there anything said about 
what wages you were to get? A. No. Q. Is that all that 
was said at that time and place? A. Yes.” 

From the 17th to the 21st of December, five days, the 
plaintiff was engaged in assembling and putting together 
new cars, and whatever else he was directed to do in and 
about the garage. The evening of the 21st, and just be- 
fore he left the garage, he was requested by the manager 
to hold a wheel while the manager took a hammer and 
chisel and attempted to do something to the wheel; just 
what is not disclosed. It seems, however, that he struck 
the chisel with the hammer while it was against some 
part of the wheel, and immediately a chip of steel struck 
the plaintiff in his right eye. As a result of this the 
plaintiff lost the sight of his eye, and later had the eye 
removed. 

Two questions are raised by the appeal of the defend- 
ant: First, were the parties subject to the provisions of 
the employers’ liability act? Second, does the evidence 
disclose any actionable negligence on the part of the de- 
fendant? 

Section 3653, Rey. St. 1918, provides: “In the occupa- 
tions described in section 97 of this chapter, and all con- 
tracts of employment made after the taking effect of this 
article, shall be presumed to have been made with ref- 
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erence and subject to the provisions of Part IT hereof un- 
less otherwise expressly stated in the contract, or unless 
written or printed notice has been given by either party 
to the other, as hereinafter provided, that he does not 
accept the provisions of Part II. Every such employer 
and every employee is presumed to accept and come under 
Part II hereof, unless prior to accident he shall signify 
his election not to accept or be bound by the provisions of 
Part IL.” 

Section 3652 provides: “Such agreement or the elec- 
tion hereinafter provided for shall be a surrender by the 
parties thereto of their rights to any other method, form 
or amount of compensation or determination thereof than 
as provided in Part II of this article.” 

Subdivision 3, sec. 3656, is as follows: “It shall not be 
construed to include any person whose employment is 
casual, or not for the purpose of gain or profit by the 
employer, or which is not in the usual course of the trade, 
business, profession or occupation of his employer. The 
term ‘casual’ shall be construed to mean ‘occasional ;’ com- 
ing at certain times without regularity, in distinction - 
from stated or regular.” ; 

The plaintiff was not hired for a limited or even definite 
period of time, nor to do a particular job or specific kind 
of work. He was asked to go to work for the defendant, 
agreed so to do, and entered the service of the defendant 
for an indefinite period of time. During the five days of 
his employment he assembled and put together new cars 
and performed whatever other duties he was directed to 
do by the foreman or manager of the garage. It is ap- 
parent from the record that he was expected to do and did 
do such labor as men employed about a garage would 
ordinarily do. His employment was in the usual course 
of the business of the employer, and it is clear that it was 
in furtherance of the defendant’s gain or profit. Neither 
party had elected or declared that he or it would not 
accept or be bound by the provisions of Part IT of said 
act. 
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The plaintiff urges, however, that the defendant rested 
its case without making an effort to prove that the em- 
ployment was casual, and also of showing that it had com- 
plied with section 3687, Rey. St. 1913, as amended, Laws 
1917, ch. 85, sec. 21, which is as follows: 

“Every employer in the occupations described in sec- 
tion 97 of this chapter shall either insure and keep in- 
sured his liability under this article in some corporation, 
association or organization authorized and licensed to 
transact the business of workmen’s compensation insur- 
ance in this state, or shall furnish to the compensation 
commissioner satisfactory proof of his financial ability to 
pay direct the compensation in the amount and manner 
and when due as provided for i this act. In the latter 
case the compensation commissioner may in his discre- 
tion require the deposit of an acceptable security, in- 
demnity or bond to secure the payment of compensation 
liabilities as they are incurred. Every employer who 
fails, neglects or refuses to comply with the conditions 
set forth in this section shall be deemed to have elected 
‘ not to come under Part IT hereof, and shall be required 
to respond in damages to an employee for personal in- 
juries, or where personal injuries result in the death of 
an employee, then to his dependents, in like manner as if 
the employer had filed an election with the compensation 
commissioner rejecting the provisions of Part II of the 
compensation act.” 

We cannot agree with plaintiff’s contention in this re- 
gard. Iirst, it was not necessary for the defendant to 
offer evidence to show that the plaintiff’s employment 
was not casual if the evidence offered by the plaintiff 
himself established the elements necessary to bring the 
parties within the provisions of the employers’ liability 
act. Second, the defendant is presumed to have com- 
plied with the law and taken out liability insurance, or 
furnished the compensation commissioner satisfactory 
proof of its financial ability to meet claims for compensa- 
tion made against it. In the absence of evidence re- 
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butting this presumption, it was not necessary for the 
defendant to offer evidence that it had complied with the 
law. 

Numerous courts have expressed themselves in various 
ways under the different employers’ liability acts as to 
what constitutes casual employment, but none of the 
cases that we have examined throw any light upon the 
situation developed by the facts in this case. As we view 
it, the employment of the plaintiff was not casual, but 
was regular and in the usual course of the business of the 
employer. This being true, both parties surrendered their 
rights to any other method of determination of the 
amount of compensation than that provided for under the 
employers’ liability act. The plaintiff was not entitled 
to maintain this action, but should have submitted his 
claim for compensation. 

Takng this view of it, we shall not consider whether or 
not there was actionable negligence on the part of the 
defendant. 

For the reasons herein stated, the judgment of the 
lower court is reversed and the cause remanded for 
further proceedings. 

REVERSED. 


In rp Bowlin. 
Amy ROBINSON, APPELLEE, V. GRIFFIN E. YBATMAN ET AL., 
APPELLANTS, 


Fitep Ocroper 14, 1921. No. 219385. 


AprEAL from the district court for Adams county: 
Witt1AM A. DinwortH, Jupen. Affirmed. 


James & Danley, for appellants. 


Harry .S. Dungan, Philip H. Fuller and James E. 
Addie, contra. 
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Heard before Morrissey, C.J., Ross, ALDRICH and 
FLANsBurG, JJ., ALLEN and Repicx, District Judges. 


Repick, District Judge. 

After a careful and painstaking reading and study of 
the record and evidence in this case, we are forced to the 
conclusion that the judgment of the district court is right, 
and the same is 

AFFIRMED. 


INDEX 


Accord and Satisfaction. 
Evidence held not to show accord and satisfaction as to defi- 


ciency of land. Hart v. Harding ...... 2. ccc ccccceccneoee 428 


Action. 


Petition held to state a cause of action for trespass cognizable 


in a court of law, notwithstanding a plea of conspiracy. 
Gilbert v. Rothe occ cccccccccncncvccssscecenvcenes Seas ete 549 


Appeal and Error. See Crroinat Law. Tria. 


1. 


10. 


11. 


Trustee for bondholders under a mortgage held entitled to 
appeal, where the decree subordinated the mortgage to a 
mechanie’s lien. Roebling’s Sons Co. v. Nebraska Electric 


cS EERE RS i ats Cece lee oS OE eeare NE eee Oe 255 
The supreme court will not consider the constitutionality of 
an act, if first presented on appeal. State v. Dyson ....... 277 


Admission of decree canceling notes in settlement of charge 
of slander held prejudicial error, calling for a new trial. 


Mackeé v. WaGener oc cc cece ccc cece cece recente e eee e eee eee 282 
A question not raised by the pleadings will not be consid- 
ered on appeal. Bee Building Co. v. Peters Trust Co. ..... 294 


A judgment will not be reversed for error not affecting sub- 
stantial rights. In re Estate of Nebel .........cccceeeeees 302 


The rule, “the law of the case,” applies, where the evidence 
on the second trial is substantially the same as on the first. 
Scott v. Scotts Bluff County ....cccccecccccvccereeecccnece 355 
A question once determined will ‘not ordinarily be re- 


examined on a second appeal. State v. Farmers State 
BON: co. cdn tae taletice 6 Ware eae ee sate are aeaies cake Deere adane 387 


“It is error to discredit an alibi as a defense by an instruc- 
“thon. Bolich v. RODinSON ...cccccccc ccc ccec ence reeneeeee 449 


In absence of bill of exceptions, it will be ‘presumed that 


‘issues of fact were correctly determined. Jn re Estate of 


5) LOMO VOCE io bach Sak ee od Baise ce CSUR ee ae ee ee SE LE Ss 461 
Remittitur will remedy an excessive verdict. Fellers v. 
FL OWE 5 ssc hier Sco BS Bho Bene ebb rats iO EN OBER SEMEL GS 495 
Instructions held harmless. Fellers v. HOWE .....+eeeeeee 495 


(891) 


INDEX. [106 Nur. 


Appeal and Error—Concluded. 


12. Objection on ground of variance first made on appeal will 
not be considered. Sjogren v. Clark ..... ccc cece cece eas 
13. Refusal of request for separate findings of fact and conclu- 
sions of law held not prejudicial, where there was but a 
single question of fact. Brown v. Firemen’s Ins. Co. ...... 
14. In testing sufficiency of evidence, admissible testimony tend- 
ing to support plaintiff's case should be accepted as true. 
Central Granaries Co. v. Nebraska L. M. Ins. Ass’n ....... 
15. A verdict on conflicting evidence will not be set aside. 
Vandeweg Vv. O180N 1... ccc ccc ccc cece ce eect e eee eneeeuns 
Dailey v. Sovereign Camp, W. O. We cesccccccccceneccs Ara 
16. Discharge of jury and entry of judgment will not be dis- 
turbed, where reasonable minds could not disagree as to 
the effect of the evidence. Crane v. Grand Lodge, A. O. 
U3 Ws. iorec die acsianet seeks teeta aie avecee dedleaiesewageiedavele Bea ated wits 
17. A verdict will not be set aside merely because against the 
weight of evidence. Caniglia v. Vacanti ............. een 
18. Werdict held to be sustained by sufficient evidence. Caniglia 
v. Vacanti ........ a she dd trees srigadub shale ovelaiiacd dee w AUS Ndi e we oot sis : 
19. Admission of improper evidence of an expert held preju- 
dicial error. Berliner v. Director General of Railroads .... 
20. An erroneous instruction is not ground for reversal, where 
complainant is not prejudiced. Sieck v. Perry ........... 
21. The giving of an instruction not applicable to the issues or 
evidence will not work a reversal unless prejudicial. Beeler 
vo. Supreme Tribe of Ben Hur oo. cc ccc cece eee c cet ee eran 
22. Defendant, having failed to ask more specific instructions 
as to violation of motor vehicle ordinance, cannot complain. 
Mullally V. HASIAM co.cc ccc cece cece eee e etn een eees 
Appearance. 
1. Appearance held general. Barkhurst v. Nevins ........... 
2. Plea held a general appearance. Maxwell v. Marwell ...... 
Attorney and Client. See Master AND SERVANT, 5. 
1. Attorneys employed for a contingent fee share equally in 
the fee. Jones v. TROMGS ... 0... ccc cece ee eee cee teens 
2. Where an attorney withdraws from a case, his cocounsel is 
entitled to extra compensation for carrying on the liti- 
gation. Jones v. TROMGS ..... 0. ccc eee cee cee cece ec enas 
3. 


An assistant attorney general is not an independent officer. 
Lower v. State ............00005. eee ae ee a ee 


600 


615 


80 


211 
767 


291 


7193 


106 Nes. | INDEX. 893 


Banks and Banking. See Cakriers, 1-4. 


1. <A bank’s contract for a loan in excess of limitation fixed by 
statute is enforceable. Bank of College View v. Nelson .... 129 

2. The validity of purchase by directors of stock of a national 

bank in failing circumstances can be questioned only by the 

United States. Iowa State € Savings Bank v, City Nat. 
BRONTE 625 eae atic tree Re a Heke ah CER CTa lenge be bole ANE REGEN GAL BUSS Bias gee kee 397 
Bastardy. j 

1. Evidence held to sustain verdict for plaintiff. Walton v. 
AU TOU, 5 5s eles aes aire seta. Pbe: Kowa eee es Ree sae te AOE lew 138 

2. A bastardy proceeding is quasi-criminal. Bolich v. Robin- 
GOI Ge kL RiP a RES EA eB coe nse HAS TI GA a Oa POD 449 

38. A mother may recover her lying-in expenses after adoption 
of the child during pendency of action. Bolich v. Robinson 449 

4. Adoption of child during pendency of action abates the 


action as to maintenance of the child. Bolich v. Robinson. 449 


Bills and Notes. 


In an action by the indorsee of notes given to a corporation 


1. 
for capital stock, the maker is estopped to deny their 
ownership by the corporation. Union Nat. Bank v. Moomaw 388 

2, Whether plaintiff was a bona fide holder of notes held a 
question for the jury. Union Nat. Bank v. Moomaw ...... 388 

3. A bank purchasing an insurance premium note with knowl- 
edge that the policy had not been delivered held not a bona 
fide holder. Stockmen’s State Bank v. Fisher ............ 525 

4. Petition held to state a cause of action. Craver v. McPher- 
SOE einstein Mt betdotyie ne face Apo xenle tac ar ada tian Ged act wicerjoh 4s 863 G2 0: uph Sosa Wey Bm De eee 568 

Boundaries. 

1. The location of quarter corners by the use of field notes 
will be adopted, in absence of other evidence. Halley v. 
FEU TUNTOINE co 20 sain ocho rh lap ee atane levee gata le Ne GoM a eeepc ALG, Ga ae eke 377 

2. Government monuments control field notes. Halley v. 
FLOPTUM GN: 4 een cecete Fe. Gai eee ter eee aha 1G Pode Wig haketen hue Ooh aos weal 377 

8. The location of a quarter corner midway between known 
section corners held not authorized. Halley v. Harriman .. 377 

4. Change of township corner by state surveyor will not affect 


location of quarter corner by government surveyor. Halley 


VE AVN GM is gia iia ceats etid, Gk Bala ates daar ok @, a Giedaandag Walaa oaks 377 


377 


512 


140 


272 


299 


540 


40 


40 


73 


73 


894 INDEX. {106 Nes. 
Boundaries—Concluded. 

5. Marking a new township corner by the government sur- 
veyor does not change the location of a government quarter 
corner, Halley v. Harriman ............4. a Riese ea ea bee Rerehate 

6. Evidence held to establish government quarter corner. 
McShane v. Murray oo... ccc ccc ee ecw ee es Ble ¥ va lneeieue 

Brokers. 

1. A broker is entitled to his commission when he has pro- 
cured a purchaser ready, able, and willing to buy on the 
terms proposed by the seller. Pierce v. Roach .........+. 

2. ‘Agent held authorized to enter into a contract for sale of 
land. Seberger v. Wood ......... eT Rene 

3. A parol contract for commissions for procuring an exchange 
of lands is not within sec, 2628, Rev. St. 1913. Sallack v. 
Freeman cresccccaes Me Bie gug beh Sraresel a eaiaE Se wees Weceiacidetarsacteotsics atiate 

4. <A broker cannot recover for loss of profits on a sale which 
was not bona fide. Lowman v. Shothoski ...... 0... eee 

5. In an action on a brokerage contract, defenses of limitation 
and cancelation of contract held not sustained. Baughan v. 
Schuelke ........ byastiane So Red tratith diet ata avast A te ale Rees 

Burglary. 

1. It is error to instruct that possession of recently stolen 
goods is presumptive evidence of guilt. Pospisil v. State.. 

2. Evidence of exclusive possession of recently stolen property 
is admissible. Pospisil v. State ..... 0... cece cece ee eee eee 

Garriers. , 

1. Where a bank honored a draft accompanying a bill of 
lading of grain bearing a restrictive indorsement, and the 
grain was sold in violation of the indorsement, the bank 
was liable for conversion. Standard Grain Co. v. State 
BIG cszicare tease te lara id tea eva ae RD TAA ERR aS O Be aa ORG HE ae 

2. Evidence held to show that bank had knowledge of mean- 
ing of restrictive notation on bill of lading. Standard 
Grain Co. v. State BANK oo... ccc ccc eee cece eee n ne 

3. Bank held chargeable with knowledge that its principal was 
without authority to negotiate a bill of lading. Standard 
Grain Co. v. State Bank oo... cc ccc cee eee ree terete 

4, .Subsequent transfers of a bill of lading constitute new con- 


tracts, which are governed by the law of the state where 
made. Standard Grain Co. v. State Bank .......-...0.005. 


106 Nge.] INDEX. 


Carriers—Concluded. 


5. 


10. 


11. 


12. 


13. 


14. 


A railroad company is liable for loss of grain shipped over 
its road, and proof of loss makes a prima facie case. Nye- 
Schneider-Fowler Co. v. Chicago & N. W. R. Co. .......... 


The carrier is not liable for natural shrinkage in weight 
of grain during shipment. Nye-Schneider-Fowler Co. v. 
Chicago & N. W. BR. CO. oo ccc ccc ccc cnc cece eeteneeus 


The burden of proving loss of grain during shipment is 
upon the shipper. Nye-Schneider-Fowler Co. v. Chicago ¢& 
NiWs Ri COs kk vasa hace Src Water eaesaieee ave areye ok BAW wie ae ousloles 


Weights of grain before and after shipment are presump- 
tively correct; but, if impeached by evidence of mistakes, 
the question of their correctness is for the jury, and the 
shipper must prove their correctness by a preponderance of 
evidence. Nye-Schneider-Fowler Co. v. Chicago & N. W. R. 
CO. eee hiea arlene sia a SGN OS SHEDS Cee aE ewe BIAS Maaaee 


The burden of showing natural shrinkage in grain during 
shipment is upon the shipper. Nye-Schneider-Fowler Co. v. 
Chicago & N. W. RR. CO. wc ccc ccc cece ce cee teeter eee eneee 


Instruction as to burden of showing loss of grain during 
shipment held erroneous. Nye-Schneider-Fowler Co. v. Chi- 
cago & N. W. RR. CO. oo cee ccc cece eens beds diaries eae wnat ets 


The owner of a passenger elevator must use the same de- 
gree of care as a common carrier. Dailey v. Sovereign 
Camp, We Ol We acces ona Sela teiag oa ene euved acne ets Br cdaete 


The owner of a building is liable for injuries caused by an 


895 


149 
149 


149 


149 
149 
149 


767 


unskilled passenger elevator operator. Dailey v. Sovcreign 


COD, Wo Os Wi oe se Sais a oco4 ile Leu aie Soa ler gtacd wad eae nie aa ee 


Facts held not to constitute a new shipping agreement, but 
only delay in transportation. Berliner v. Direetor General 
Of RGQUrOddS ihe cies areata uae oe Wwe bk aol aia ie wre eee aia tier eat hale 


Measure of damages for delay in shipment stated. Berliner 
v. Director General of Railroads ........ ccc ccc cee nee 


Chattel Mortgages. 


A subsequent mortgagee held liable as trustee to prior mort- 


gees for proceeds of mortgaged chattels. Farmers State 
Bank v. Home State Bank 22... ccc cee ee cee cen 


Compromise and Settlement. 


The burden is on the maker of notes given in settlement of 


_ accounts to show that the settlemént did not include all 


items. Stuart v. Torrey ....... Pugh -s SS) ea, ted witaalaye Sued whe see BAN 


767 


801 


801 


711 


896 


INDEX. [106 Nes. 


Constitutional Law. 


1. 


Ch. 244, Laws 1919, providing for condemnation of land for 
a schoo] site is unconstitutional for failure to provide for 
notice of meeting of appraisers. Albin v. Consolidated 
SCHOOL District: 6 c52c 2 cies ee OS eens EE Soe Sie BAA AGS 
Actual knowledge will not validate an appraisal under a 
condemnation act, unconstitutional in not providing for 
notice. Albin v. Consolidated School District ............ 


Contracts. 


1, 


6. 


In an action under a building contract, held that neither 
party should recover. Home Builders v. Busk ........... 


The rule that courts will construe a contract more strongly 
against the party drafting it does not apply where the 
attorney for each. party approved it. Bee Building Co. v. 
POcers PERUSE CO. 6066S Fo RAR SK AREAS ASSES oN ee 


Where a written contract is susceptible of two interpre- 
tations, parol evidence introduced without objection will be 
considered. Lowman v. Shotkoski 2.0.0... ccc ccc ee cee eee 


In construing a contract, a court will give due force to the 
grammatical arrangement of words and clauses, unless by 
so doing the intention of the parties is varied. Baylor wv. 
FLO andi he Nea kod Ge BESTE RR (EK SEER Cae ERE TCE 


A relative word or clause will ordinarily be construed as 
referring to its nearest antecedent. Baylor v. Hall ....... 


Contracts relating to hotel property and accounts construed. 
BQYlOTLH VV: HAM. sensei e888 GRRE 3 y8ia Ge green Dae 0.9, Seles ees 


Corporations. 


1, 


no 


Showing held to justify holding that person served with 
summons was not an officer, clerk or managing agent of de- 
fendant corporations. Ferson v. Armour € Co. ........... 


Service of process on state auditor held sufficient to confer 
jurisdiction over a foreign corporation. Buckley v. Ad- 
vance Rumely Thresher CO. wo. ccc ccc ce ccc cence tee enaere 


Notes held admissible in evidence without proof of author- 
ity of treasurer of payee to indorse them. Union Nat. Bank 
A DE QOTO. 65. oo NEL REPRE EE REO BE oe PES SS BEER RON Owens 


Action of a majority of stockholders governs, when within 


express or implied powers and not violative of contract 
rights. Jowza State & Savings Bank v. City Nat. Bank..... 
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86 
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Corporations—Concluded. 


5. 


A corporation is not bound by an agent’s representations 
outside of those contained in a written order for stock. 
Schuster v, North American Hotel Co. .... cc cece ee cence 


Where a contract for the sale of stock provides that only 
its printed conditions shall bind the company, an agent’s 
oral promise that the company will repurchase is unauthor- 
ized. Schuster v. North American Hotel Co. 


The principal is responsible for the agent’s fraudulent 
representations concerning the subject-matter of the con- 
tract. Schuster v. North American Hotel Co. .........+6- 


Corporation held not bound by agent’s unauthorized oral 
promise to repurchase stock. Schuster v. North American 
Hotel Co. 


Where the duties of the directors of a dissolved corporation 
as trustees are fixed by statute, they are not entitled to 
instructions from a court of equity. Shurtleff v. Schoen- 
LOUCP oie ea Gade hab O48 Ct OLD hee TARR ae RAC ie ER A A 


Counties and County Officers. 


1. 


A county surveyor is not an agent of the county in laying 
out drainage ditches. Thompson v. Colfax County ........ 


County commissioners do not act for the county in contract- 
ing for drains and the county is not liable for their neglect 
or delay. Thompson v. Colfaz Cownty ... 0... ccc cee eee 


Counties are not liable for negligent acts of their officers 
in discharge of official duties, in absence of a statute creat- 
ing such liability. Dawson County Irrigation Co. v. Daw- 
SOW ACOWNEY eases tarsie are ter aie sh ee eset es koaca ca MeN ea he Rhavescaly As bist wise OMe 


County commissioners may construct bridges in antici- 
pation of tax levy. Central Bridge & Construction Co. v. 
Saunders County occ cc ccc cece vac nc ence hat oka te wale hake 


Bridges may be constructed to the amount of levy. Central 
Bridge & Construction Co. v. Saunders County 


Warrants for prior work cannot be lawfully paid with 
funds for current year, unless included in estimates or 
there is a surplus in the current fund. Central Bridge € 
Construction Co. v. Saunders County 


Cost of culverts is chargeable to the county bridge fund. 
Central Bridge & Construction Co. v. Saunders County .... 


Counties are not chargeable with interest on claims, except 
by contract, or when imposed by statute. Central Bridge 
dé Construction Co. v. Saunders County 


897. 


679 


679 


673 


870 


351 


367 


484 


484 


484 


484 


898 INDEX. _ [106 Ne 


Counties and County Officers—Concluded. 
9. The special provision in sec. 954, Rev. St. 1913, controls a 


BR. 


courthouse bond election. State v. Marsh .........00.0050. 760 
Courts. 
1 When the district court acquires jurisdiction of an action, 
it may enter any judgment that is proper under the plead- 
ings and evidence. Bolich v. Robinson .............0.00- 449 


2. County courts are courts of record. Foote v. Chittenden.. 704 


Criminal Law. See Burerary. Forgery. Homicipe. INpicrMent 
AND INFORMATION. LARCENY. PAkENT AND Cuinp, 2-4. Puy- 
SICIANS AND SURGEONS. RAVE. 


1. “Third term” in sec, 9022, Rev. St. 1913, held to refer to 


regular terms of court. Glebe v. State wo... ccc cece eee 251 


2. Consent to a continuance over a term held a waiver by 
accused of right to count such terin as one at which he 


should be tried. Glebe v. State 2.0... ccc ccc cece ences 251 
3. Telephonic conversation is inadmissible when the voice is 
not recognized. Bernstein v. State .......... ccc eee ‘aes 887 


4. It is not error to refuse a requested instruction covered by 


one given. Strong v. State oo... ccc ccc cece cee 339 


5. It is prejudicial error to incorporate in an instruction de- 
fining the issues a count stricken from the information. 


POOCTUS Vie State cscs Coogee BUR e Bie ede le ba NA Osis wile utes 362 
6. It is not error to refuse to give an instruction covered by 
one given. Robbins v. State 2.0... . cece ccc ccc eee 423 


7. It is incompetent to ask a witness on cross-examination as 
to a plea of guilty in another case; such plea not being a 


“conviction” within sec. 7906, Rev. St. 1913. Ford v. State. 4 


8. Where the corpus delicti is in dispute, the court cannot 
assume in an instruction that it is established. Zediker 


v. State ....... Mes sarren iad abla tongs otlan Latta tahesoo meee doe eave ws Orare feoae. dt bleazeshs Wah eta c 473, 


9. If accused testifies, the county attorney may ask him 


whether he has been convicted of a felony. Denker v. State 779 


10. A conviction on conflicting evidence will not be set aside, 
where the state’s evidence sustains the verdict. Denker v. 


CEG te tihas tind wise ev ecasiny aja dea dal sara te Seabee te Nod Days G vba gia coeeeotdon le toed 779 


11. Sustaining state’s challenge to a venireman was not preju- 
dicial, where a competent juror, not challenged, took his 


place. Christiancy v. State... 0... ccc cece ence 822 


12. Instruction as to disregarding all testimony of a witness 
swearing falsely to any material fact approved. Christiancy 


MOS CATG: as x he ate baat w ieee nasea eo ew ae Rte iad weeded asaavevonte 822 
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Criminal Law—Concluded, 

13. Refusal to require the state to elect between a count charg- 
ing rape and charging assault with intent to commit rape 
held not error. Christiancy uv. State .............00.. dts 

14. Overruling of challenge to a venireman who was _ subse- 
quently excused held not prejudicial. Chvristiancy v. State. 

1b. A request by the county attorney that accused stand before 
the jury was without prejudice. Christiancy v. State ..... 

16. Accused is entitled to an impartial jury. Christiancy v. 
State: oscioete tec icih eben s feet d Ved osha a dans os 

17. Where the county attorney asked the accused a question 
not within his direct examination, to which the .court sus- 
tained an objection and instructed the jury to disregard 
it, held not error. Christiancy v. State ............-00085 


18. Motion and affidavit for continuance on ground of absence 
of material witness held insufficient. Seaton v. State ..... 


19. Question of competency of a venireman cannot be raised by 
: motion for continuance. Seaton wv. State 1... cc cece ees 


20. Jurors who sit in the trial of one jointly indicted are dis- 
qualified to sit in the trial of the others. Seaton v. State.. 


21..The venue of a case of abandonment of child is in the 
county of the matrimonial domicile. Preston v. State .... 


Damages. 


1. To warrant recovery for a permanent injury, the perma- 
nency must be shown with reasonable certainty. MeGorwan 
th. DIF OER DY OS. 6.66 SBR CRA DI Aw 6 REWER EERE ORES 


2. There is no fixed rule for measuring damages for personal 


injuries. Dailey v. Sovereign Camp, W. O. W. .....+--05- 

3. Elements of damages for personal injuries enumerated. 

Dailey v. Sovereign Camp, W. O. We ... cece eee cence eee 

4. Personal injury verdict held excessive. Mullally v. Haslam 
Death. 

1, Absence for seven years raises a presumption of death. 


Orane v. Grand Lodge, A. O. Un. We occ ccc eee eee nee 


2. Evidence held not to raise presumption of death. Maxwell 
DM. MARwell coc ccc ccc cece cece ee eee eee een eet nees 


Dismissal and Non-Suit. 
Dismissal of state held not to affect the action as to other de- 
fendants. AMfcShane tu. Murray... 0. cece eee eee eens 
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Divorce. 


1. Where the pleadings and findings are sufficient, the supreme 
court may enlarge a decree from bed and board to an 
absolute divorce. Marquis v. Marquis .......... 00.0 eee 


2. Where final distribution of an estate is delayed only by the 
existence of a life estate, an undivided remaider may be 
awarded as alimony to the wife of a remainderman. Maz- 
GOCE Wi, DECUIOCI ic SER EAS RES EEN EE EER ES A EAS 

3. <A suit for divorce abated where one party died within six 
months after decree. Holmberg v. Holmberg ............ 

4. A decree for alimony is not affected by death of husband 
within six months after decree. Holmberg v. Holmberg... 


Drains. 

A construction company, in contracting for drainage work, is 
presumed to know the extent of the county’s authority and 
the limitations thereof. Thompson v. Colfax County ...... 

Elections. See Manpanus, 7, 8. 


1. The duties of canvassing boards are purely ministerial. 


State 0s Bower. .6icacn end 4 ee O53 PRA Gite oe SRA ERR Oe 

2. Women may vote at a courthouse bond election. State v. 

MSH: 662) bn WORSE ie Ee elo a dine phd id sane daaca Peed Panel 
‘Electricity. 


1. A mortgage on electric plants Acld to cover a subsequently 
constructed transmission line. Roebling’s Sons Co. ». Ne- 
Brash BICCTIC CO. 6 ik he i RARE EEA EE ES See a 


2. A transmission line constructed from an electric plant be- 
comes an appurtenance thereof from the time construction 
is commenced. Rocbling’s Sons Co. v. Nebraska Electric 
OO RB ees e ces 8 Ria GBR eta Bi AE tg GO eR WL BAA es BIS a8 ile width lathonl edie le ae 

3. Acceptance of money by mortgagor on faith of construction 
of a transmission line will subject the line to the lien of 
the mortgage. Roebling’s Sons Co. v. Nebraska Electric 

COS, cae ee ee lin his Bhs ee Ula ee OA Wks Seeger sda ah Mee ane wikate ee 

4, Lien of materialman on transmission line keld subordinate 

to lien of mortgage. Roebling’s Sons Co. v. Nebraska Elee- 

LHEMCOL Biovdanedunereeta as Asgard. Seite don Sha tay ad oleae ea are 

Evidence Aeld to sustain verdict. Graham v. City of Lin- 

COUN, esti Searle fo Ta BEES SES ee tail SA Zach ace Soseceat ae area tata desist 
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Eminent Domain. 


Where condemnation proceedings were without jurisdiction, 
the owner did not waive objections by appealing. Albin v. 
Consolidated School District 0.0... 0.00... eee 


Equity. See Trusts, 5, 6. 


Where equity reforms an instrument it may grant full relief 
thereon, whether legal or equitable. Baughan v. Schuelke. 


Evidence... See Criminat Law. WITNESSES. 


1. Where a physician has testified fully as to a personal in- 
jury, he cannot testify as to whether he could discover any 
reason why plaintiff could not work when he examined him. 
McGowan v. Dresher Bros. ... 0... nes 


bn 


Self-serving declarations of a decedent are incompetent to 


NOL. 


719 


627 


374 


disprove a prior agreement to reconvey lands. Kiser v, 


Seite. “Seiets hula d diets Abe eh Se aa Petal Oia eee. 


3. Evidence of physicians as to effect on health of breach of a 
promise to marry held admissible. Fellers v. Howe ....... 


4. The owner of merchandise may testify to its value. Gilbert 
Ds, TROUT: 20 sep ge eee ek eae anew ew ap aH, WN ccm, das Sharpe Pana heguas 


5. Opinion of expert must be ‘based on proved facts, and can 
not be invoked to supply facts. Hornby v. State Life Ins. 
CBS 2 2a ik De Be Sah Oa EEA RS OTR OA aS GORE OMY Shee 


6. Admission of conclusions of expert, as to value of live 
stock, based on a hypothetical question containing insuf- 
ficient facts is error. Berliner v. Director General of Rail- 
FOUTS Aioicc eb Gu big Aaa o BFE WEA Oe AS aS WAS OE BEY CORE 


7. Oral evidence is not admissible to vary the terms of a writ- 
ten contract. Leypoldt € Wickstrom v. Alderman ........ 


8. Parties to a written contract may show by parol the real 
agreement, in a suit thereon by a third person. Durland 
TPUSE CO. Ve PAYNE: sc iccce gece cos 8 Ee aeR OOM OD Belle Borden Maes OS 


9. Parol evidence is not admissible to show an oral agreement 
varying the terms of a written instrument. Schuster v. 
North American Hotel CO. 0.0... cc cece cece ee eens 


10. The rule that evidence of a parol promise is inadmissible 
to vary a written contract is not applicable in an action 
for fraud or to rescind, where the oral promise was an in- 
ducement to the contract. Schuster v. North American 
Hotel C08 io ee BS ve oD is ded Sebadie Saas ed 


11. Parol evidence is admissible to show official acts of a public 
officer. State v. Warrick 2.0... 0. ccc ec eee tenes 
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Executors and Administrators. See Hussaxp ANp WIFE, 3. 

1. Where no penalty was fixed in an administrator’s bond for 
the sale of land, the sale was not void, the bond being re- 
formable in equity. Pohlenzg v. Panko ..........05. bees 

2. Where publication of notice of administrator’s sale was not 
made full three weeks prior to the sale, held an irregularity 
not defeating jurisdiction. Pohlenz v. PanKo .........56. 

3. Defective notice of administrator’s sale held not ground for 
setting sale aside on a collateral attack. Pohlenz v. Panko. 

4. The giving of a bond by an administrator is not a jurisdic- 
tional prerequisite to a valid sale of land. Pohlenz v. 
DPONNGO ae seta G hagas iepeseede a ue Renae Ne Sa wh ol Mane: She GRE ah oa) aso BST 

5. Failure to enter a formal order allowing claims is not fatal 
to a sale of land to pay debts. Pohlenz v. Panko ........ 

6e Sale of homestead upheld after confirmation. Pohlenz v. 
PORKO: 5552505 Fe celta See STs Se SESS Se See eS 


Extradition. 
“Fugitive from justice” defined. Finch v. West .........--6- 


Forgery. 
Evidence held to sustain conviction. Denker v. State ....... 


Fraud. 


1. Rescission, recoupment, and an action for damages are 
remedies for fraud. Bringen v. Wolf ...... cece cece eee e nee 


2. Renewal of note for purchase price of property is not a 
waiver of right of action for deceit, as a matter of law. 
Bringen v. Wolf oo... ccc cece cece eee ee teen een eens 


3. In a suit to cancel deeds, it is proper to join the fraudulent 
purchaser with his grantee as defendant. Bailey v. Chilton 


Guardian and Ward. 
Failure to give non-resident minors notice of the appointment 
of a guardian is not a jurisdictional defect rendering a sale 
of their property void. Foote v. Chittenden ..........+++. 


Habeas Corpus. 
1. The question of guilt or probable cause is exclusively for 
the courts of the state demanding extradation. Finch v. 
WU OBE hb JR oinca ees i odes ae ew aed ioe sober a Sane MUS rar ala alte, Se Mea ess a ets 


2. The questions to be determined on an application for habeas 
corpus by one held under extradition are whether the per- 
son demanded is substantially charged with a crime, and 
whether he is a fugitive from justice. Finch v. West ..... 
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Highways. 
1. The statute limiting speed of motor vehicles has no appli- 


cation where one motor vehicle overtakes another. Thomas 
Gx PASNTUSB ON 6 eck 4 VER ORES 8 5ETOCRRM EMEA ENE OBO 


2 Evidence held insufficient to sustain verdict for personal 

injuries. Thomas v. RASMUSSEN Lovee ee eee 
Homestead. 

1. Taking of stay of sale in foreclosure suit held not to estop 
defendant from claiming surplus from sale of homestead. 
TROMPSON Oe TOU 2 cece hw hie G44 ig need eee Ce eee Oe 

-2. Plea of selection of homestead from wife’s separate property 
held sufficient. Williams v. Williams 20... ccc eee 

3. The wife may become vested with a homestead interest in 
land occupied under an executory contract of sale partially 
performed. Alston v. AIStON Lo... cc cc eee 

Homicide. 

1. The furnishing of intoxicating liquor to another is not ordi- 
narily such an unlawful act as will supply the place of 
criminal intent. Thiede vu, State oo... cece cece ences 

2, One furnishing liquor which he should have known con- 
tained poisonous ingredients is guilty of criminal intent. 
Thiede v. State ..... ialied Oe hesaathewus tags acaba us oot ty thas tar Ate oes 

3. Though one who drinks poisonous liquor may be guilty of 
contributory negligence, such negligence is not a defense to 
a charge of homicide against the person who furnished the 
liquor. Thiede v. Stat cocci cece ccc eee eee eee eens 

4. Evidence held sufficient to sustain submission of charge of 
involuntary manslaughter. Thicde v. State .......ee ee eee 

5. Where the information charges only murder in the first 


degree, it is error to instruct on other degrees of homicide. 
Thompson Vv. State voce ccc cccncnncccennennacees ee 


Husband and Wife. 


1. 


A deserted wife held liable on her contracts as a feme 
sole. Peterson Bros. & Co. v. Gunnarson ... 0... cee eee eens 


A contract of separation and equitable settlement of prop- 
erty rights will be enforced. Jn re Estate of Lauderback. 


A postnuptial contract held to debar the survivor from re- 
ceiving statutory allowances. In re Estate of Lauderback. 


Verdict for plaintiff in an action for alienation of affections 
held sustained by evidence. Wendt v. Wendt ..........-+- 
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Husband and Wife—Concludcd. 


5. 


Instruction in an action for alienation of affections held 
proper, Wendt v.. Wendt cicic cic curiae nee Vn essa bee came nee 
The wife cannot maintain ejectment against her husband in 
occupancy of the homestead, though selected from her sepa- 
rate property. Williams v. Williams ......-- 0c cee cere eens 
The husband has the right to establish the matrimonial 
domicile. Preston vy. State ........ becirae ghar e een ee Ce ener 


Indictment and Information. 


1. 


An assistant attorney general has no authority to sign an 
information. Lower v. State coc. ccc cece nese erence ec cane 


An indictment for practicing without authority need not 
negative exceptions in the medical practice act. Garpenter 
ics EG oo 0k AB 6 REO EERIE SAG EEG HEGRE EAS BEERS 


Insurance. 


1. 


Evidence held to sustain finding that a railroad right of 
way was by mistake omitted from description of land in an 
insurance contract. Central Granarics Co. v. Nebraska I. 
M. INS, ASSN: 6 5 oh ee nek Gio ee HG ibe abtinets odptiecae dai 


Power of a court to correct a mutual mistake implies ad- 
missibility of proof of such mistake. Central Granaries Co. 
v. Nebraska L. M. In8. ASH coc eee et eee eee 


A separate suit to reform a fire insurance policy is un- 
necessary, as reformation may be had in an action on the 
policy. Central Granarics Co. v. Nebraska L. M. Ins. Ass'n 


A mutual correction of an unexpired fire insurance policy 
to cover future loss does not prevent insured from seeking 
correction of the policy to cover past loss. Central Grana- 
ries Co. v. Nebraska L. M. INS. ASSN ooo cc eee 


A mutual insurance company is bound by rules applicable 
to other corporations and individuals as to correcting a 
mutual mistake in a policy. Central Granaries Co. v. Ne- 
braska EL. M. ING. ASSN cic ce cer ced eee eee eee neeea tebe 


Misrepresentations in application for insurance will not de- 
feat recovery if they did not contribute to the loss. Central 
Granarics Co. v. Nebraska L. M. Ins. ASS’ oo... eee 


The mortgaging of insured chattels in violation of a fire 
policy will not invalidate the insurance, unless the breach 
contributes to the loss. Security Staté Bank v. Aetna Ins. 
COs. eek aoe ye th Se RRAPER CRON RAG eo ee eee oe flake Raiceatemee 
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Insurance—Continued. 


10. 


Al. 


12, 


13. 


14. 


15. 


16. 


17. 


18. 


19, 


20. 


An attorney’s fee is not allowable on a fire policy covering 
personalty only. Security State Bank v. Aetna Ins. Co. ... 


A court will not write a forfeiture clause into an insurance 
policy. Hagelin v. Commonwealth Life Ins. Co. ........4. 


After contract is made, the insurer cannot impose new 
conditions creating forfeiture without consent of assured, 
and without a new consideration. Hagelin v. Common- 
wealth Life Ins, CO. oo. cc cece ccc ee tere eee eee nee eens 


Voluntarily aiding a peace officer in pursuit of criminals is 
not, as a matter of law, “voluntary exposure to unnecessary 
danger.” Sackett v. Masonic Protective Ass’n ........... 


A liability insurer is not a favorite of the law. Ford Hos- 
pital v. Fidelity & Casualty Co. .... 0c. c ccc cee ene 


A narrow or technical construction of a liability insurance 
policy is not permissible. Ford Hospital v. Fidelity & 
COSUGLEY COW se snict sé ierige heed tate Oe Stewed WR a eg ee debe 


A child born in a hospital and returned to its mother for 
nourishment is a “patient.” Ford Hospital v. Fidelity ¢& 
Casualty CO. ..ccc cece ccc cc cece ee eae eevnees Fin. Cae tein nis a8 


The bathing of a child, injured through negligence of a 
hospital nurse, held to be “hospital treatment,” within the 
meaning of a liability insurance policy. Ford Hospital v. 
Fidelity & Casualty C0. ... 0. ccc ccc cece nee ee etnies 


A liability insurer, by making a defense as agreed, does not 
lose the right to assert that insured’s loss is not covered 
by the policy. Ford Hospital. v. Fidelity & Casualty Co... 


A liability insurer cannot defeat recovery on the policy be- 
cause the judgment was not paid in money according to 
the literal terms of the policy. Ford Hospital v. Fidelity 
EGOS GO 6 chk FR ERAS EAE GN IEE ERA ERS 


Assignment of potential judgment as security does not bar 
suit on policy. Ford Hospital v. Fidelity & Casualty Co... 


In a suit on a liability insurance policy, transactions of in- 
sured’s attorneys in purchasing the judgment held not 
available as a partial defense. Ford Hospital v. Fidelity 
GB COSUAUEY CO. ice ater sodas Se eee ete won Boge Ue GN BEE Ao BNE gece 
Provisions as to payment of premium and modification of 
contract by agent may be waived by insurer. Echols v. 
Mutual Life Ins. CO. occ ccc cc cece eee eens 
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Insurance—Continued. 


21. 


22. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


Agreement by agent to take a note for first premium held 
a payment of the premium as between insured and the com- 
pany. Echols v. Mutual Life Ins. CO. ... ccc cece cee ee es 


Agreement by agent to extend time of payment of first 
premium held a waiver of conditions of the contract. 
Echols v. Mutual Life Ins. CO. occ ccc cece cere eee eee ne 


Notice to general agent held notice to the company. Lchols 
uv. Mutual Life Ins. CO. occ ccc cence cece nce w ener rer erens 


A provision for forfeiture for failure to pay premiums is 
enforceable. Novak v. LaFayette Life Ins. Co. ........66. 


Whether a note was taken as payment of a premium or for 
extension of time of payment held a question of fact. 
Novak v. LaFayette Life Ins. CO. oo. ccc ccc cece ete e eect 


Retention of premium note after its maturity held not to 
prevent a forfeiture. Novak v. LaFayette Life Ins. Co. ... 


Insurer held not estopped from claiming a forfeiture. 
Novak v. LaFayette Life Ins. Co. ......ee eee RE sed ae ss 


Default in payment of premium note held to work a for- 
feiture. Novak v. LaFayette Life Ins. Co. .......... dacnane 


In ease of injury resulting in death, there is a presumption 
that it was not voluntarily self-inflicted. Hornby v. State 
LAZO INSE COs. Sieg Oe et Bes Rad ane EWG RRA ees a 


Blood poisoning held to result from accidental injury, and 
time of infection to be immaterial. Hornby v. State Life 
TNS ACOs o eszaisnctspsidin sok Saiepete Rage ar oreib ad ete Greet boas Mage deter Bad Sia 


An instruction as to determination of cause of injury held 
misleading. Hornby v. State Life Ins. Co. wo... cece ee eee 


Property on separate lots held to be on separate “premises” 
under average clause in policy. Nye-Schneider-Fowler Co. 
v. Nebraska Lumbermen’s Mutual Ins. ASS’ ..... ccc eee 


Proof of loss held waived by negotiation for settlement. 
Brown v. Firemen’s Ins. CO. oo. c ccc swe ceeees ane 


The Grand Lodge, A. O. U. W., of Iowa may be enjoined 
from transacting insurance business in Nebraska to the in- 
jury of the Grand Lodge of Nebraska. Grand Lodge, A. O. 
U. W., v. Grand Lodge, A. O. UL We vec ccc ccc cee cee ens 


Beneficiary held not to have shown that insured was ex- 


cused from tendering assessments. Jensen v. Grand Lodge, 
AO Dies Win ied aide 4 ae ak Bak Seok Oat teks ho aa plates RTs 
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Insurance—Continued. 
36. Where insured accepts a new certificate, his beneficiary, in 


37. 


38. 


39. 


40. 


41. 


43. 


44. 


45. 


46. 


47. 


48. 


action thereon, cannot question the validity of assessments 
under the original certificate. Jensen v. Grand Lodge, A. 
O80 Ws 8 ean area a xe Wrerdinsteetel dere itieiaty Pole lo a ahectuiotee duaialecotetelare 


A beneficiary cannot claim that insured was excused from 
tendering assessments because of invalid increase, without 
showing a tender of original rates. Jensen v. Grand Lodge, 
ASOD We Win pls ccd ce BOE ind athe eRe se Robe son Lead Sin Thee 


Evidence held to establish that insured abandoned his insur- 
ance. Jensen v. Grand Lodge, A. O. U. W. wi cee cece eeeee 


Where the supreme legislative body of a fraternal bene- 
ficial association has given a reasonable construction of an 
ambiguous by-law, courts will adopt that construction. 
Fowler v. Sovereign Camp, W. O. W. ..cccc ccc ccc ceneeeeee 


Loading of rate of assessment of a beneficial association by 
the percentage method held within the discretion of the 
association. Fowler v. Sovereign Camp, W. O. W. ........ 


Loading of rate of assessment of beneficial association held 
not excessive nor discriminatory. Fowler v. Sovereign 
Camp. Wi 0. Wo no acnal ere egrias Abdo Ske ceeded cond 


By-law of fraternal association permitting a disabled mem- 
ber to surrender his certificate and receive benefits held not 
to constitute endowment insurance. Fowler v. Sovereign 
CMD WoO en We Sec saa ten a EAS te gee ob aad en iose SSSR 
A readjustment whereby a lien is placed on the amount to 
be paid on the certificate of a beneficial association is not 
invalid. Fowler v. Sovereign Camp, W. 0. W. ........0065 


A fraternal association may change from an assessment 
basis to a level premium plan. Fowler v. Sovereign Camp, 


It is proper to consider adverse selection in readjusting 
rates of fraternal association. Fowler v. Sovereign Camp, 
Ws Oe IM, eo RE tie ee aitayd hu asd Bike ige sane dw Shelease Six a ae Beas 


Equity will not declare a readjustment plan of a fraternal 


907 


66 


66 


66 


192 


192 


192 


association void, unless clearly shown to be illegal. Fowler - 


v. Sovercign Camp, W. OO. W. ce ccccccccccccenctecettecene 
Division of members of fraternal associations into two 
classes held discriminatory. Case v. Supreme Tribe of Ben 
Hur ..... oa Delain Nias Brg Caton eS acalaqeriais CMa 1b. gre te Stecalie TS wus, ava eee Ra ee 
Amendment to by-laws, requiring payment of assessments 
during disability, held not a reduction in amount of ‘bene- 
fits. Case v. Supreme Tribe of Ben Hur ........ cee veeee 


192 


220 
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Insurance—Concluded. 
49. The signing of an agreement to pay additional assessments 


" BI. 


52. 


53. 


54. 


56. 


57. 


58. 


during disability held not a waiver of insured’s right to 
object to discriminatory classification. Case v. Supreme 
Pre: OF “BON LUT 6.5 ek heh CREA ARE ARAN CONES 


A fraternal beneficial association may increase rates and 
change the plan of assessments, where no injustice is done. 
Case v. Supreme Tribe of Ben Hur .... 0. ccc cece cece ees 


Increase of rates or change of plan of assessments of bene- 
ficial associations will be presumed to be reasonable. Case 
v. Supreme Tribe of Ben Hur .... ccc e eect wees 


An increase of rates, prohibitive to older members, of a 
fraternal association does not of itself make the rate unrea- 
sonable. Case v. Supreme Tribe of Ben Hur ............. 


Actual acceptance of application held required to create a 
contract of insurance under laws of beneficial association. 
Handlier v. Knights of Columbus 2.0... cece eee ees 


Delegates elected to a regular session of the supreme legis- 
lative body of a beneficial association cannot serve at a spe- 
cial session. Widener v. Sharp ..... ccc cece cence eens 


A special session of the governing body of a _ beneficial 
society held without power to adopt a new table of rates. 
Widener v. SRATD oo. cece cece cree eset cece eter eenetneees 


Enforcement of rates illegally adopted by the governing 
body of a beneficial society will be enjoined. Widener v. 


4 SUGTD oor odes pe echiare ate Rate cee atop ee ebala Wa techs Ciniaace arareed Wie apenas 


Certain questions and answers in an application for insur- 
ance held to be representations, and not warranties. Beeler 
v. Supreme Tribe of Ben Hur ....... sa aS islindueraug (6 OG ethos gssore 98 


Proof required to establish defense of falsity of statements 
in application for insurance. Beeler v. Supreme Tribe of 
BO UT 6 55 ake PERRET ORES 5a HERE Oe SE areas 


59. Warranty and representation distinguished. Beeler v. Su- 
“preme Tribe of Ben Hur oo... ccc ccc cee eee enn 

Judgment. 
1. The personal representative of a decedent is not precluded 


by a judgment against a carrier under the federal em- 
ployers’ liability act for the benefit of the widow from 
maintaining a later action against a joint tort-feasor under 
a state statute for the benefit of the mother. Moore v. 
Omaha Warehouse Co. 2... cee ccc cece eee eee erences 
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220 
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Judgment—Concluded. 


2. 


2. 


Where a party is entitled to a jury trial, the court cannot 
disregard the verdict and enter such judgment as the evi- 
dence warrants. Kenesaw Mill & Elevator Co. v. Aufden- 
KAD: 650 2 SR ARR EO OER Ree ale ROR ER SES Kew h al RS eae aS 


Res judicata, the law of the case, and stare decisis have in 
view the determination of controverted questions of fact 
and of law. Scott v. Scotts Bluff County ...........6500- 
Statements to defendant by a third person that the action 


had been settled is not ground for setting aside a default 
after the term. Kulhanck v. Kulhanek ...............06- 


See Crrunart Law, 11, 14, 19, 20. 


On voir dire examination each party may ask pertinent 
questions for the purpose of challenge for cause. Strong 
Vs BUG 5552. GEN BRIERE SEL aS hae DE a BR RES 


The extent of voir dire examination rests in the sound dis- 
cretion of the court. Strong v. State ....... cece cee eee 


Landlord and Tenant. 


1. 


hal 


Equity has power to relieve against forfeiture of lease for 
nonpayment of rent. Ostenberg v. Scottsbluff Investment 
COs.» he icc 2 Pe Gale yao eRe SEE. Vue Hale a oe ace ield BUR Steadea B ae ave 


Enforcement of penalty for nonpayment of rent held barred 
in equity. Ostenberg v. Scottsbluff Investment Co. ....... 


The remedy created by secs. 8466, 8467, Rev. St. 1913, for 
forfeiture for nonpayment of rent held not a limitation on 
the power of a court of equity. Ostenberg v. Scottsbluff 
TRPESEMONE CO... a5 kha Se Ew Ee TARAS IR EEE NS HEE BRS 


A mortgagee of a leasehold takes with notice of covenants 
of lease. Bowen v. Seloy ©... cece ccc cee ee eee cee eee 
The mortgage interest in a leasehold is coextensive with 
the leasehold interest. Bowen v. Selby ......ccceeeevveee 
Forfeiture of a lease for nonpayment of rent terminates a 
mortgage of the leasehold. Bowen v. Selby’ .......-..0.65. 
A lessee may place signs on walls which do not injure the 
freehold. Bee Building Co. v. Peters Trust Co. .......... 
A lessee may change the name of a building. Bee Building 
CO. Peters TLUSE COs e208 6s e wince eB Ok Ne Ee Se Se LS 
The right of the lessee to change the name of a building 
under a 99-year lease will be implied. Bee Building Co. v. 
Peters Trust CO. eecicleeaie te eek OG 9 Sia er eee eReader wera 
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355 
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166 


166 
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Tandlord and Tenant—Conciuded. 


10. An injunction will not issue to compel a lessee to restore a 
panel bearing the name of the building. Bee Building Co. 
UV. Peters Trust CO. oo... .. ccc cece ee eee cecscseeccesens 


11. A landlord is not bound to repair in absence of express con- 
tract. Daggett v. Panedianco 2.0.0... ccc ccc cece cece e cee 


12. Evidence held to justify direction of verdict for plaintiff. 
Daggett v. Panedviancd 0.0... ccc cc cece cece nace 
Larceny. 
Instruction as to inference to be drawn froni possession of 
property stolen held reversible error. Zediker v. State .... 
Libel and Slander. 


In an action for slander, a decree in a suit to cancel notes 
given in settlement of damages from the slander held in- 
admissible. Macke v. Wagener ...... 0.6 ccc cece eee c nee 


Mandamus. 


1, Pleadings held sufficient to warrant writ to compel county 
board of health to abate nuisance. State v. Clark ........ 


2. In mandamus to compel a board of health to abate a 
{ nuisance, property owners held not necessary parties. 
State v. Hart: sv cccisc wee cent neneevedeguias She wie ares i rahe 


3. Issuance of writ compelling board of health to abate a 
nuisance held not an interference with the board’s dis- 
cretion. State v. Hart 2... ccc ccc ccc cee eee ete aces 


4. Though a court cannot control the discretion of a board of 
health, it may compei it to act. State v. Hart ............ 


294 


572 


282 


61 


61 


61 


5. In a proceeding to compel a board of health to abate a. 


nuisance, failure of the alternative writ to disclose that 
the board has funds is not fatal. State v. Hart ........... 


6. Mandamus will not lie to control discretion of county court 
to suspend payment of a disputed claim against an estate 
pending appeal, though no supersedeas bond is given. State 
Vs BISChOfl eisai se 6 eb ooo 0 5 Site eh che bake es ee ea eA al sds 


7. Mandamus will not lie to compel a county board to recon- 
vene as a canvassing board and go behind returns of school 
bond election. State v. Bower 1.02... ccc ccc ce cee eee 


8. In mandamus to compel registration of water-works bonds, 
held that the call for and notice of election were sufficient. 
State-O: Marsh eck i heb 8 Sood tie hao Seared pe eas Miele Oe bs 


61 


170 
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Marriage. 


Evidence as to defendant’s reputation for wealth held admis- 


sible to show plaintiff’s loss of prospective status in life. 
Pellets: DB. LOWE ep ce owe hi te 8 RRA ORAS MEADS OE ALR ES 


Master and Servant. 


1. 


10. 


11. 


The employer's right to subrogation under the workmen’s 
compensation law is not barred by the employer’s concur- 
rent negligence. Graham v. City of Lincoln .............. 


A finding on conflicting evidence as to the manner of an 
injury is conclusive. Swift d Co. v. Prinee ............-. 
Tlaski v. Morris & CO. 2... ccc ccc ete eee erences 
Employer held not liable for compensation penalty. Swift 
t6 COs 0. PHINCE? 9 nc5.5 Wa vero deo Sek Cased Bik Nek whe Bad, GN cs Uaclone hed caece 


The supreme court may allow an attorney’s fee on an ap- 
peal in a compensation case. Derr v. Kirkpatrick ........ 
The employee is entitled to an. attorney’s fee where com- 
pensation award is affirmed in court.. Derr v. Kirkpatrick 
A judgment awarding compensation on conflicting evidence 
is final. Derr v. Kirkpatrick ©... 0 ccc e eee ee 
Findings in compensation case held conclusive. Simon v. 
COERTOC COS esc ialncere hig tee Saar ee WOE eee ate epee Gea 
Evidence held to sustain finding as to disability. KAnuffke 
V.. BOTEROLOMEIO? ees ihw kis ed eee ead gee SE ERR wierd ge wee 
Whether a workman is an employee or independent con- 
tractor is determined from all the facts. Knuffke v. 
BartRolomew: cise bk eed a sia Sk een gee Sees a aE Wee 


Compensation allowable for loss-of use of middle finger 
stated. Ulaski v. Morris & CO. 2.0... ccc cee ce nee 


Employnient held not “casual” within compensation act. 
Nedela v. Mares Auto CO. oc cece cc cc cece cece ene e eee ane 


Municipal Corporations. 


1. 


Where the police judge mistakenly entitled a case as if the 
complaining witness instead of the state were plaintiff, pro- 
ceedings to review the judgment must be conducted as 
provided by statute. Boyd v. Francisco ......... 0c eee ee 


Dismissal of suit to enjoin construction of sidewalk held 
proper under the evidence. Shanner Bros. v. Village of 
PQ fa tee esc aia baw a8 a See Was, CAD Pend BS Gelase aie WAS OS Aree ia IOS 


Mandamus, and not injunction, is the remedy to enforce 
performance of a duty of a municipality. Shanner Bros. 
D: VAMLaGe OF PAGE: 206 3.ccace 8 8% Sach vi Ma cb Odie ere ON RN hee ee 
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Municipal Corporations—Concluded. 


4. 


Municipal authorities may determine what rules and ordi- 
nances are required for health, comfort and safety, but 
their action is reviewable by the courts. Standard Oil Co. 
v. City Of R€Qrney oo. cece ccc ccc cee ene cee ee eecees 


To overturn an ordinance as arbitrary, unreasonable or dis- 
crimipatory, the evidence should be clear and satisfactory. 
Standard Oil Co. v. City of Kearney 6.0... ccc ccc cee eee 


Ab ordinance prohibiting construction of a gas filling sta- 
tion on a principal city street held an unreasonable and 
discriminatory exercise of the police power. Standard Oil 
Co. v. City of K€arney oo... ccc ccc cece eee eee eee ee eran 


District courts, independently of statute, have power to de- 
termine whether agricultural lands should be disconnected 
from a city. Sole v. City of Geneva 2.0... cece cece eee 


The remedy provided by sec. 5090, Rev. St. 1918, for de- 
taching territory from cities and villages is not exclusive. 
Bole v. City of Geneva ... cece cc ccc eee eee eee eens 


Negligence. See Carriers, 11, 12. 


1. Question of comparative negligence is for the jury. Francis 
v. Lincoln Traction CO. wii ci cece cece ence cence een e een eee 
2. Petition held to show plaintiff guilty of more than slight 
negligence in comparison with the negligence of defend- 
ant. Frye v. Omaha & C. B. Street R. CO. .... ccc eee e ees 
3. A skater will be presumed to know low to adjust skate 
straps. Frye v. Omaha & C. B. Street BR. Co. ...... eee en. 
4, Negligence, contributory negligence, and proximate cause 
are ordinarily questions for the jury. Burton v. Lincoln 
Traction CO. ...cccecveeeeeennee "cde orate Bceeedoyaitarte cic ae eotg os 
5. Instructions held warranted by the evidence. Mullally v. 
FT ASIGUL: 2258 ne haa G eakckls wun areca BAT Eye aed Aa tndde SSN BER 
6. Evidence held to sustain verdict for plaintiff in action for 
negligence of automobile owner. Mullally v. Haslam ..... 
New Trial. 
1. A judgment becomes final on failure to pay according to 
order of remittitur. Ford Hospital v. Fidelity & Casualty 
COs. cacgcisess sts isang aca Tad varcete eat ae Paid INS ahd SIRS eRe areata ee rears 
2. The granting of a new trial is largely discretionary. Derr 


y. Kirkpatrick 6.0... cece cee eee olivate wRonmiesee ie secacheds. taathcafMane eee 


558 


558 


558 


879 


879 


243 


333 


333 


521 


860 


860 


106 Nes. | INDEX. a 913 


Nuisance. See Manpaxus, 1-5. 


Officers. 
A janitor of a courthouse is not a public officer., Scott v. 
Scotts Bluff County 2.0... ccc ccc ccc eee eee eees 355 


Parent and Child. 

1. That a stepmother owes stepchildren no duty, finds no sup- 
port in nature, logic, or law. Fischer v. Fischer ......... 477 

2. Evidence held insufficient to sustain conviction of neglect- 
ing and abandoning child. Preston v. State ............. 848 

3. Husband’s failure to furnish his wife money for mainte- 
nance of a two months’ old child born after she had left the 
matrimonial domicile without cause held not “wilful neg- 


lect” of child. Preston v, State ...... ccc ccc eee tees 848 
4. On a prosecution for abandonment of a child, each case 
must be decided on its merits. Preston v. State .......... 848 
Partition. 
1. Minors may join as plaintiffs in partition proceedings. 
Nitz Vv. WidMan oo. ccc ccc cece cece ee ee eeneenenees 736 
2. The owner of a life estate may maintain partition against 
a co-tenant holding a fee-simple title. Nitz v. Widman .... 736 


Physicians and Surgeons. 
1. The medical practice act is not void for failing to provide 


for the practice of “napropathy.” Carpenter v. State ...... 742 
2. The state board of health need not provide for examining 
all manner of healers. Carpenter v. State .........cceceee 142 


8. Neither the legislature nor the state board of health can he 
expected to anticipate new methods of healing. Carpenter 
WB PET. Sic ae wrk pe setaita tw eee sa ae ob se Oa wie ola aN ose Ra caves BAe 742 


Pleading. 

1. A pleading tested by demurrer will be construed most 
strongly against the pleader. Frye v. Omaha & C. B. Street 
Fee COS Se eee Se i late SO ACURA ARTS Cee RES OE 333 

2. <A plea will be construed most strongly against the pleader 
where no complaint is made by either party. Fellers v. 
OWE. 5 bo aes i ae te ee Lape ee Did cwctenmis Tiel wale sielseaia ds  vagincatd ie .. 495 

3. A party cannot plead one cause of action and at the trial 
rely on another. Kulhanek v. Kulhanek '.......00000 0000s 595 
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Pleading—Concluded. 


4. Finding of unintentional mistake in computation of ac- 
counts ,held not responsive to the pleadings. Stuart v. 
TV OTT OY 25. sie Git avasals BS 8ai ele Bile sa, Gi Qhd es (Ot 6 9 Ss RETO bse BLA Svea SPs ncen es 


5. Where an instrument is lost pending suit thereon, secon- 
dary evidence thereof is admissible without amendment of 
petition. Baughan v. Schuelke 2.0... ccc cece cece eens 


6. <A party cannot plead one cause of action and rely on proof 
of another. Foote v. Chittenden ........ cee ccc eee eee 


7. In a suit to cancel deeds and recover title to land, a prayer 
for alternative relief in damages is proper. Bailey v. 
ORAION: viaccess BEA Radek Ek Be ee Se EL Cains lg kB ONS Sel 


8. A party seeking to establish a statutory privilege or right 
must allege and prove all facts essential to a strict com- 
pliance with prescribed conditions. Sole v. City of Geneva 


Principal and Agent. See Corrorations, 5-8. 


1. A power not coupled with an interest may be revoked be- 
fore performance. Sjogren v. Clark ...... cc ccc eee eee 


2. Where an agent makes an unusual promise, a third person 
is required to ascertain his authority. Schuster v. North 
American Hotel CO. . 0... ccc ccc cece ee cen een eee 


Process. 


1. After judgment a sheriff’s return can be impeached col- 
laterally only by clear and convincing evidence. First Nat. 
Bank ©. ANQETSON. «ceed ewan a bees ceed dees One wae La ibed areca 

2. Where a sheriff testifies to the specific acts on which return 
of service was based, validity of the service is determined 
by a preponderance of the evidence, but it must be clear 
and convincing. First Nat. Bank v. Anderson ........... 


8. Evidence held insufficient to show service of summons. 
First Nat. Bank Vv. ANGELSON 2... ccc ccc eee ners 


4. A judgment creditor who knowingly advises or ratifies an 
abuse of process resulting in a wrongful levy is liable. 
Gilbert 0: Rothe? occcs gen ba adie ae Se soe 0 ORE GS Cis 

Public Lands. 
Original surveys control subsequent surveys, where property 
rights are affected. Hickman v. Jon€S ........-..0ceeeees 
Rape. See Crna Law, 13. 


1. Evidence that accused was seen near the place of the crime 
is insufficient corroboration. Roberts v. State ............ 
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Rape—Concluded. 
2. The testimony of prosecutrix may be corroborated by cir- 
cumstantial evidence. Robbins v: State .......c eee ee eens 423 
3. Evidence held to sustain verdict. Foz v. State ........ ... 587 
4. Defense of unchastity not proved. Foz v. State........... 537 
5. Facts in evidence held to corroborate evidence of prose- 
cutrix. Wheeler v. State .. cc ccc ce cee cece cere cent eees 808 
6. An instruction as to previous chastity approved. Chris- 
tiancy v. State .........665- abe eayaliulod Riaceed, tcen evden cade lier thes 822 
7. Instruction that the state must prove that prosecutrix was 
“previously chaste” approved. Christiancy v. State ...... 822 
8. The phrase “previously chaste” in an instruction held 
synonymous with “not previousiy unchaste.” Christiancy 
Ws SEGUE? soe hakdcwisins ce Coa Berne BES wie Ae es ee Shab esha Sow Pa 822 
9. An instruction that a female under 18 and over 15 years of 
age, “who had improper or unlawful sexual intercourse,” is 
not within the act, held properly refused. Christiancy »v. 
BUGIS S45 REARS TERS EES RU Ris BS RRE AS ES 822 
10. An instruction that a female under 18 and over 15 years of 
age, who has had unlawful sexual intercou;se with a male, 
is not within the act, approved. Christiancy v. State ..... 822 
11. Evidence held to sustain conviction. Christiancy v. State.. 822 
12. Sentence of seven years’ imprisonment reduced to three, as 
being excessive. Christiancy v. State ....... cece ieee ees 822 
Replevin. 


Variance between allegations of affidavit and proof as to loca- 


Sales. 


tion of hay held not ground for direction of verdict. Hick- 
UG. Ws TONES. scene via aie ven Lib ag 8 GA aS Wie a Ailes oR Se OG OR We ees - 466 


Letter held an offer, subject to revocation. Poposia Coal 
Co. v. Nye-Schneider-Fowler C0. 2.0... cece cece eee ee eee 4 
A contract held not complete until acceptance of order re- 


ceived two months after offer. Poposia Coal Co. v. Nye- 
Schneider-FPowler CO. oo. ccc ccc ccc ewe cect eee e nee eee eens 4 


Conditions in acceptance constitute a counter proposal. 
Poposia Coal Co. v. Nye-Schneider-Fowler C0. 1... ...eeeee 4 


Custom of trade is part of contract. Poposia Coal Co. v. 
Nye-Schneider-Fowler CO. co.cc ccc cree eee tet enee 4 
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Sales—Concluded. 


5. 


10. 


11. 


Where a buyer refuses to make payment unless certain con- 
ditions are complied with, the seller may tr2at the contract 
as abandoned. Poposia Coal Co. v. Nye-Schneider-Fowler 
OS seh seared och a ae aed OS ach y Retest Genta etaeg eatin oe ilece Hees 


The term “turn” in contract for sale of coal construed. 
Poposia Coal Co. v. Nye-Schneider-Fowler C0. ........006 


A buyer held entitled to damages for nondelivery of coal. 
Poposia Coal Co. v. Nye-Schneider-Fowler C0. oo... cee eens 


Leaving a machine, over vendee’s protest, with vendee’s 
prospective purchaser held not a delivery. Buckley v. Ad- 
vance Rumely Thresher CO. occ c ccc cece eee cee e neue renee 


Where a machine is not delivered, notice of defect is not 
obligatory. Buckley v. Advance Rumely Thresher Co. .... 


A vendee is not bound to accept a machine which fails to 
comply with an express warranty. Buckley v. Advance 
Rumely Thresher CO. ...c ccc ccc cece e cece nce e ee neneees 
Where there is an express warranty, proof of an implied 
warranty will be excluded. Buckley v. Advance Rumely 
Thresher CO. ..cccccccee cece eeee shertestaanel eddie lave easter deine 


Schools and School Districts. See ConstiTuTIONAL Law. 


1. 


nw 


Approval of annexation of territory by board of high school 
district to which it is annexed is sufficient. State v. War- 
PIO ok 48 EEA EE AAR EOL AAAS WERE 6 EAE § ER ERIE RRS 


In proceedings to annex territory to a high school district, 
notice to boards of other districts affected is not required. 
NUDES 0s. WTI se EINE ahaa teins te, ecb PRT ee ago Rae ed ena 


The terms of the statute furnish sufficient notice of pro- 
posed boundaries of a consolidated district. State v. War- 
DA GIE sre bea Se Rk eta sal aics ha Cave oia al tig Meta, Ot ace sayy grb ead, Buateokse zee TS 


Withdrawals from petition for annexation before approval 
by the board of education of the existing high schoo) dis- 
trict is not material. State v. Warrick 6.0.0... cece ene 


Petitioners for annexation of territory to high school dis- 
trict may withdraw their names before the county superin- 
tendent takes action; but not after declaration and com- 


munication to the parties interested. State v. Warrick .... 


Dappen Vi Wever cic ccracawiae nee ken yun edaw eae vey sh aieemeter aaa 


Consolidated district held to be a de facto high school 
district. Dappen v. Weber 2... ccc ccc cc eee n cee ee nnaes 


The legality of a de facto school district cannot be attacked 


214 


214 


214 


750 


750 


750 


750 


collaterally, but only by quo warranto. Dappen v. Webder.. 812 
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Schools and Schoo! Districts—Concluded. 
8. The title of school officers acting under color of right can- 
not be questioned by injunction, but only by quo warranto. 
Dappen v. Weber ..........0055 Dicahis ede amea tac seatenisabronn aycausevarca a9 veil 

9. Signatures to petition for annexation may be attached by 
an authorized agent of the petitioner. Dappen v. Weber 


10. Petition for annexation of territory to school district held 
sufficient. Dappen v. Weber ...... 0... ccc cece cee tees 


Sheriffs and Constables. 


1. Evidence held sufficient to sustain action to remove a 
sheriff for failure to perform his duty. State v. Dyson ... 


2. An action to remove a sheriff is a civil proceeding. State 
Ds DYSON 5 ooud dR ah wae AeA AE RRA ES s ART TRE, 4 elas 
3. A contract whereby a deputy sheriff is to perform the 
duties of jailer for a different compensation than fixed by 
law is void. Scott v. Scotts Bluff County .............06. 
4. A deputy sheriff who acts as jailer is a public officer. Scott 
v. Scotts Bluff County 2.0... ccc cc cece eee 
5. The compensation of a deputy sheriff who acts as jailer is 
$1.50 a day. Scott v. Scotts Bluff County ........ Seasoned aaah 


6. A gheriff who levies on property of a wife under an execu- 
tion against her husband is liable. Gilbert 4. Rothe ...... 


Specific Performance. 

1. To establish an oral contract to convey land, the evidence 
must be clear, convincing, and unequivocal. Remaly v. 
Sweet ...... S atitee ua wes Ganatecele t,he a Meee auechig arkarg ae hoa 

2. Evidence held insufficient to establish a parol gift of land. 
Remaly v. Sweet oo... ccc ccc ccc cee eee ene eee eens 


States. 
1. Immunity of the state from suit cannot be waived by a 
voluntary general appearance by the attorney general. 
McShane v. Murray o.cccccccevcccee tec se ec ee rte enenereee 


“2. Decree against state held void. McShane v. Murray ...... 


Statute of Frauds. 

1, Where an agreement for the sale of lands consists of sepa- 
rate instruments, the vendor must sign, and the name or 
some description of the vendee must also appear. Bark- 
hurst v. N€ving 2... cc cece ee eee te nent eene 


2. Facts held to show acceptance of part of wheat sold. 
Kenesaw Mill & Elevator Co. v. Aufdenkamp .......-+045- 
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Statute of Frauds—Concluded. 


3. 


oO 


Sec. 2628, Rev. St. 1918, held to have no application to sec. 
2650, authorizing an agent by writing to subscribe a con- 
tract for the sale of land. Seberger v. Wood ............. 


A contract for the sale of land is binding on the owner 
when subscribed by his authorized agent. Seberger v. 
WOOds 6b et ee owe cele ee 8G EN Pale EES Eee AEE SI 


Parol contract of heirship held void. Fischer v. Fischer .. 


Agreement to marry and to care for a man’s children is an 
entire contract, and within the statute. Fischer v. Fischer 


Consummation of marriage held not such part performance 
as to take agreement for heirship out of the statute. 
Fischer @. Fisher: osc ose vn kee nk ay Se Sete ee Sh baie 


Statutes. 
Penal statutes must be strictly construed, and are never ex- 


tended by implication. Preston v. State ........ enecats res 


Street Railways. 


Evidence held to sustain verdict for plaintiff. Burton v. Lin- 


coln Traction Co. ..... cece eee eee eletadactith Biel wean oie’ eevee ieee ete 


Taxation. 


1. 


What constitutes use for charitable purposes under exemp- 
tion law stated. Scottish Rite Building Co. v. Lancaster 
COWRLY: bs0c5 dieses Tviiesere abs giao Sida Bow OE wo Oe ra ate Wn ener eS rare 


Evidence held insufficient to show that Scottish Rite 
eathedral was exempt as a building used for charitable pur- 
poses. Scottish Rite Building Co. v. Lancaster County .... 


A Scottish Rite cathedral held not exempt as property used 
for religious purposes. Scottish Rite Building Co. v. Lan- 
caster County ..... sg te sR sa Grianslcacevey els nites) hua epee eceveleeid.da eee 


Provisions for exemption should be given a reasonable in- 
terpretation and then should be strictly enforced. Young 
Men’s Christian Ass’n v. Lancaster Oounty ......... ccc 


A Young Men’s Christian Association held to be a charit- 
able organization, and its building, in so far as used for its 
purposes, exempt. Young Men’s Christian Ass’n v. Lancas- 
EOP COUNLY aecrnd Mai DES we Sess Mae ae te ea 
Floor space in a charitable organization building leased 
for a cafeteria is not exempt. Young Men's Christian Ass'n 
v. Laneaster County oo... ccc ccc ctr e ee eee eas Bs uvias 
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Taxation—Conciuded. 


7. 


10. 


11. 


12. 


The fact that the portion of a charitable organization build- 
ing not exempt from taxation cannot be segregated is no 
obstacle to its assessment for taxation. Young Men’s Chris- 
tian Ass’n v. Lancaster County oo... c cc ccc cece eee eee eees 


A foreclosure sale of separate tracts together to satisfy 
separate tax liens held void in a collateral suit. Taylor v. 
BVQUS 65 BAW EE AAR HAES DES EE DES TERE AO REAPER GOO 


Shares of stock in a trust company are distinct from the 
capital stock, or property and assets. Peters Trust Co. v. 
Douglas COUNty coc ccsvcccccnccccrvectececcteessetesserns 


Sec. 6343, Rev. St. 1913, as amended, relating to taxation 
of trust companies, provides for a tax on individual shares 
of stock, and not a tax on the corporate property. Peters 
Trust Co. v. Douglas County oo. ccc cece ccc cece een cere ene 


“Capital stock,” as used in the act relating to trust com- 
panies, held not to mean capital stock in the aggregate, but 
shares of stock in the hands of stockholders. Peters Trust 
Co. v. Douglas County 0.0... cc ccc cece eee eens 


When a tax is laid on stock of a trust company in the 
hands of stockholders, no deduction of its securities exempt 
from taxation is required. Peters Trust Co. v. Douglas 
COUNTY fo hoses Bed Beste ae ERs Pear in ie 


Telegraphs and Telephones. 


1. 


Telephone companies must furnish reasonably prompt and 
efficient service. Peterson v. Monroe Independent Telc- 
PION? COS sige ces a Stee ee ne 196 Lab ay Ro eating Oa Miaka sel oa BERN ieee lg hs Raid Se 


Petition Aeld not demurrable. Peterson v. Monroe Inde- 
pendent Telephone Co. oo ccc cc cece c cece cence tere ee eteenes 


A rural telephone company held not a common carrier. 
State v. Southern Bikhorn Telephone Co. ...-. ccc eee e eee 


The status of a rural telephone company is determined by 
its purpose, and not by its use of public roads. State v. 
Southern Elkhorn Telephone Co. ....-. ccc cece eee eee 


Trade-Marks and Trade-Names. 


1. 


Denial of purpose to mislead held of little weight in view 
of similarity of names. Carter Transfer & Storage Co. v. 
COLTER ciesrie sehen Ga 88ers ceca Melee Fa rsihotavas aie aya tetrad Seeee 


Defendant enjoined from use of trade-name. Carter Trans- 
fer & Storage Co. v. Carter 2... ccc ccc ete eens 
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Trespass. 

1. Where a store is wrongfully closed, loss of profits and good- 
will are provable as elements of damages for trespess. 
Gilbert: Vi ROHS .5 eee oe Eh a Se ek ok weiner de eels 549 

2. To justify recovery for loss of good-will and profits, the evi- 
dence must afford sufficient data for estimating damages. 
Gildvert: G2 ROURE soos eae ea, oi oS eh Neen ew Bre bn ea bw 549 

3. Mental suffering is not an element of damages for trespass, 
in absence of fraud, malice, or aggravating circumstances. 
Gilbert v, Rothe oo. cee ccc ccc eee ee ite Pacash as tetacuzer weiss eyesecees 549 

4. In absence of malice, fraud, or aggravating circuinstances, 
the measure of recovery for trespass is ‘the actual pecuniary 
damage. Gilbert v. Rothe 2... ccc cc ccc e cece eee widens 549 

Trial. See APPEAL AND Error. CRIMINAL Law. 

1. A court of equity may submit issues of fact to a jury and 
adopt their findings. Central Granaries Co. v. Nebraska 
D Siomee |) Mae & 1 ae 6. | ee ea eee ae Ts ae ee ee eR 80 

2, Introducing in evidence the opinion of the supreme court 
held not a waiver of exception to the ruling admitting the 
decree. Macke v. Wagener 2... ccc ccc cece cece ene ert eeee 282 

3. It is not error to reject documentary evidence of an ad- 
mitted fact. Thompson v. Colfax County .......e cere eee 351 

4. Recital to jury of allegations in pleadings not supported 
by evidence should be avoided. Fellers v. Howe .......... 495 

5. Where two instructions are so related that if one is upheld 
the other becomes harmless error, they will be construed 
together. Fellers v. Howe ......... RR OTe a ee 495 

6. Facts which plaintiff’s evidence tends to establish may be 
considered proved, where defendant offers no _ proof. 
Knuffke v. Bartholomew 2... ccc cece cee cece eee n ee ene 763 

7. One cannot complain of an instruction substantially similar 
to one requested. Mullally v. Haslam .......... da Staves wn 860 

Trusts. See CiiaTTeEL MortGaces. 

1. A trustee contracting for the trust estate is personally 
liable, unless he stipulates otherwise. Fay v. Day ....... 370 

2. If a trustee binds himself by a contract for the benefit of 
the estate, he is personally liable. Fay v. Day ........... 370 

3. Evidence held insufficient to establish parol contract to re- 
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convey lands. Kiser v. Sullivan .......- cece cece eee eee 


106 
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Trusts— Concluded. 


4. An oral agreement to reconvey lands held not to create a 
constructive trust, and, not being in writing, inhibited as 
an express trust by the statute of frauds. Kiser v. Sul- 
VEU 3 REGS 86-05 GB EES OEE EE EE SAO A See O aS 

5. <A court of equity will not interfere with the execution of a 
statutory trust. Shurtleff v. Schoenleber ............ 00 eee 

6. <A court of equity will not assume control of the trustees of 


a dissolved corporation except for neglect, omission of duty, 
or abuse of trust. Shurtleff v. Schoenleber .............. 


Vendor and Purchaser. 


1. Evidence held to sustain in part judgment for breach of 
contract. Barkhurst v. Nevin 2... cc ccc ccc eee eee ees 
2. <A breach by one party to a contract which prevents the 
other party to perform is actionable. Skriver v. Haber- 
SET OTE 55nd aise Sc RBIs ay wT RI OA ae OATS TS WRG Wks Dagan 
3. When land is sold in gross, the purchaser is not entitled to 
an abatement in price, where no fraudulent representations 
were made as to quantity. Hart v. Harding .............. 
4. Sale of land held to be by the acre, and the vendee entitled 
to recover for deficiency in quantity. Hart v. Harding .... 
5. Contracts held to be executory contracts of sale, and not 
leases. Alston v, AIStON 61... ccc ccc cee cence teenies 
6. Bona fide purchaser defined. Miller v. Wanieek ..........5 
7. A mutual mistake in description in a contract of sale may 
be reformed as against a third party purchaser chargeable 
with notice. Miller v. Vaniceh «1... cc ccc ccc eee ee eee 
8. <A third person held chargeable with notice of a mistake in 


a contract in describing land. Miller v. Vanicek ......... 


Venue. See Criminart Law, 21. 


Summons cannot be issued to a defendant in another county, 
where there is no issuable controversy as to defendant in 
the county where suit is begun. Bailey v. Chilton ........ 


Waste. 


“Waste” defined. Bee Building Co. v. Peters Trust Co. ...... 


Waters. 


1. 


Petition to enjoin use of water for irrigation held insuf- 
ficient. Belmont Irrigating C. &€ W. P. Co. v. Bridgeport 
FTVAGAUOW DISUACE Mics Nelerdt oie ett Pe oh Be Sint 
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Waters—Conciluded. 


Wills. 


10. 


11. 


12. 


13. 


14. 


Evidence held to show abandonment of an irrigation system. 
Dawson County Irrigation Co. v. Dawson County ......... 


Change in testator’s circumstances held not to work a 
revocation of his will by implication of law. Hill v. Hill.. 


The conimon-law doctrine of revocation of a will by impli- 
cation from subsequent changes in testator’s circumstances 
obtains in Nebraska, except as modified by statute. Hill v. 
PLAYS 2s Pehisiid 2d sare vata kah ee seceg 208 Ade: ai Seg sN On Br ane ahie ace Odie. aPiee Mora tox tonite teean cnt 


Whether or not revocation of a will may be implied from 
subsequent changes in testator’s circumstances depends on 
the facts of each case. Hill v. Hill . 1... ccc cee eee eee 


Devise of a life estate to a married son and at his death 
to his wife, if living, does not violate the rule against per- 
petuities. Hill v. Hill 20.0... ccc cece cee eee ees a kerbs Rays 


The intention of the testator, as disclosed by the language 
of the will and surrounding circumstances, governs, unless 
a rule of law or sound policy is violated. Hill v. Hill ..... 


A devise creating an estate that will vest beyond a life or 
lives in being and 21 years and the period of gestation 
thereafter is void. Hill v. Hill .... 0... cece ee eee eee rae 
A succession of life estates ad infiinitum is within the rule 
against perpetuities. Ail] v. Hill... 6. ccc cee eee cee 
Whether realty may be resorted to for payment of legacies 
is a question of intention. Jn re Estate of Strolberg ..... 
Realty disposed of by a general residuary clause in a will 
held chargeable with legacies. in re Estate of Strolberg 
A direction in a will as to payment of legacies held not to 
prevent their being a charge on the residuary realty. In re 
Estate of Strolberg 00... cece ccc ent n eee eect ene ene 
Specific language held not necessary to charge realty with 
payment of legacies. In re Estate of Strolberg .......... 
Evidence of testator’s financial condition and habits of in- 
vestment is admissible to show intent to charge realty with 
legacies. Ja re Estate of Strolberg Wetoriellalte ance Gua teiatote abeene Anes 


Effect should be given to all the provisions of a will, if 
possible. In re Estate of Strolberg ......... ccc cece eee nee 
A devise for life, with direction to sell at devisee’s death, 
is an equitable conversion at testator’s death. Maxwell v. 
MGTIUOCLE edt cael ate BA EA DRT EERO OE EHS BRE re ES 
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Wills—Concluded. 


15, 


16. 


Evidence held to show that testator was, at his death, the 
owner of land devised. Nitz v. Widman 


A devise to a daughter for life, and after her death to her 
children, construed as referring to children living at testa- 
tor’s death, but to let in after-born children. Nitz v. Wid- 
MEDI season 'a grassy a wes ook ees TN. Sb a bed Beg eyes Soackonss Pa Sy ane eo aes 


Witnesses, See EvipENcrE. 


1. 


Where the good faith of a bank as holder of notes is in 
question, wide latitude is allowed in cross-examination of 
its cashier. Union Nat. Bank v. Moomaw ........ecceeeee 


In an action by a nonresident married woman against a 
decedent’s representative, her husband is competent to 
testify to conversations with decedent. Kiser v. Sullivan . 


An expert is only entitled to the statutory fee. Ulaski v. 
Morris & CO. 2... cece cece cee Lin Sones Mote Sek OR SREAE SS 
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